Cuk- Ho yo8 -B-p WO 


THE 


CALCUTTA LAW JOURNAL. 





\ 
REPORTS OF CASES. 


DECIDED BY THE JUDICIAL COMMITTEE OF 
THE PRIVY COUNCIL ON APPEALS 
FROM INDIA 
AND 


BY THE:-HIGH COURT OF JUDICATURE AT. FORT 
‘WILLIAM IN BENGAL 











Vol. XXXIII. 
(January to June). oon 
1921. NY OF CAPSS 


QS 
/ ee 


T > mre >’ 7 

h MIT TODEA A e e 
ho iR 

a ea f ” 


124 > z \ 
wa NTE C9 Tan 
a ENT me E 


papery AB - 


CALCUTTA. 
CALCUTTA LAW JOURNAL OFFICE. 


7, Old Post Office Street. 
All rights reserved. 





PUBLISHED BY 


BIRAJ MOHAN MOJUMDAR M.A, B.L. 
MANAGING PROPRIETOR, CALCUTTA LAW JOURNAL. 


7, Orp Post Orrioz STREET, 
Caloutta. 


WAS N 
A pee ante) 


— saa 4 
A 





: r 


JUDGES OF 1HE HIGH C COURT. 


ei. 


Chief Julos. 


The Hon’ble Sir Lancelot Sanderson H, K.C. 


A 
c, 


\ 
Pulsni Judges, 


The Hon’ble Sir John George Woodroffe, Ti. 


Sir Asutosh Mookerjes, Kt. (gy 
Sir Nalini Ranjan Chatterjee, w, 
Sir William Teunon, Kt. . 

T. W. Richardson. \ 
©. P. Beacheroft. (on leave) \ 
H. Walmsley. 

W. E. Greaves. 

B. B. Nowbould. 


N 


Advocate General. 


The Hon’ble Mr. T. O. P. Gibbons, K.C. 





Standing Counsel. 
Mr. B. L. Mitter. 


Senior Government Pleader, 


Babu Ram Charan Mitra, C.LE. 


k hee A 
; 4 
\ Bboy 
: 4 . : 7 
ks í TABLE OF CASES REPORTED 

Vol. XXXIII. 





j PRIVY COUNCIL. 


Yådit Narayan Singh v. Mahabir Prasad Tewari 
pon Prashad Singh v. Tej Bali Singh — s 
\Bai Shirinbai v. Ratanbai ~ eee wan S eee 
Bhaidas Shivdas v. Bai Gulab ie ir ete 
G. H. Hook v. The Administrator General of PE, 
- Giribala Daai v. Kalidas Bhanja 
7 5 | pokal Chand v. The Firm of Hukum Chand Nathu Mal 
Habibur Rahaman Chowdhury, Syed v. Syed Altaf Ali Chowdhury 
Kali. Nath Roy v. The King-Emperor wks a sts is 
` Khetramoni Dasi v. Jiban Krishna Kundu ae ay as 
Maharaj Bahadur Singh v. A. H. Forbes _ . 
Maharaja Sir Rameshwar Singh Bahadur v. Homeshwar Singh 
Malraju Lakshmi Venkayyama Row Bahadur Garu v. Venkatdri Appa 
Row Bahadur... j one 
- Mathura Prasad v. Chandra Narayan  Chawahiiey a l 
: Meka Venkatadri Appa Row v. Parthasarathi Appa Row ... 
> Nakimo Dewani v. Musammat Pemba Dichen ... : 
- Radha Krishna Ayyar v. Swatiinatha Ayyar 
Raja of Ramnad v. Velusami Tevar 
ye. Sabitri Thakurain v. Savi fase ae 
NE Bayyapureddi Chinnaya Dhora v. King Emperor. a i 
` Secretary of State for India in Council v. Srinivasa Ghala 
` Bitla Bakhsh Singh, Thakur v. Thakur Sital Singh 
“AW. Krishnamacbariar v. A. Sankara Bah - 


: : i APPEAL FROM ORIGINAL CIVIL. 


3 Hw Hakim Ear Mahomed v Ebrahim Solaiman Salebjee & Co eee 


. V Annada Mohan Roy v. Gour Mohan Mullik  ... 
= -Barendra Nath Mitter v. Martin 6 Co 

- Birendra Kumar Biswas v. Hemlata Biswas 
` Bisseswar Lal Kedia- v. Basir Ali 


Chandmull Goneshmull v. Nippon Munkwa Kubushiki Kaisha NK 


ase aoe aoe 


<. Chatturbhuj Chandanmull v. Basdeo Dass Daga vee ta 
“O D. N.Shaba and Co. v. Bengal National Bank Ld. - “ié ses 


‘4 Dina Nath Law v. Metharam Navalrai 
. ES. Levy v, D. E. Ezra 


= 
Xl 


eg 


Ezekiel Abraham Gubbay v, Ramjusroy Golabroy . WENG 


India General Navigation & Railway Company. Ltd. v. Easten 


Asam Co. Ld... tus wu e 

Marium Begum v Banku Behary Bose ee see 
Promotho Nath Roy v. W. A. Lee ot. une bes 
Radharani Dasi v. Doyal Chand Mullick: , vis sö 
Surendra Krishna Mandal v, Ranee Dasses ... i 


APPELLATE OIVIL. 


Abeda Khatun v. Majubali Chowdhury To wee 
Ananga Mohan Pal v. Balai Chand Pal ee tee 
Atal Chundal v. Kedar Nath Mookerjee ves to 
Balaram Guria v Syama Charan Mandal . ose 
Bhabani Nath Roy v. Purna Chandra Barkar i 
Bhagirath Malo v. Annada Prosonno Mookerjee es 
Bhairab Chandra Mandal v Jiban Krishno Mandal bes 
Bhimram Marwari v. Maharanee Hura Soondery Dabee g 
Bhut Nath Jana v. Shashi Bhusan Jana X er 
Bijoy Singh Dudhoria Raja v. Hemchandra Chowaiiury 
Biseswar Roy Chowdhury v. Brojo Kanta Roy Chowdhury 
Chandra Kumar Chakravarti v. Prasanna Kumar Chakravarti 
Dinabandhu Bhattacharjee v. Jagabandhu Bhattacharjee 
Durga Churn Roy v. Pandub Nath Bos 
Haridas Roy v. Girindra Mohan Bakshi 

~ Hari Pada Ghosh v. Nirod Krishna Ghosh 
Hemendra Mohan Khasnabis v. Dharani Nath Chanda Ros. 
Janaki Nath Sinha Roy v. Sir Bijoy Chand Mahatab Bahadur 
Jnanendra Nath Singha Roy v. Bhubaneswari Debi : 
Joynarain Sen Ukil v. Suchitra Debya 
Kamini Kumar Chanda v. Rebati Mohan Das 

Kandarpa Nag v, Banwari Lal Nag 7 

Karim Sheikh v. Afajuddi Sheikh 
Khageswar Sarma Bhattacharya v. Someswar Bhottncharye., 
Krishna- Jiban Sanyal v. Mahammad Masiuddin Mandal ... 
Kuloda Prosid Chowdhury v. Ramanando Pattanaik 
Laloo Karikarv. Jagat Chandra Saha 
Mahammad Kamil v. Haji Hedayatulla 
Mahendra Nath Mandal v. Sheikh Shamsuddin 
Midnapur Zemindari Co. Ld. v. Jogendra Kumar Bhanmik- 
Midnapur Zemindarr Company Ltd. v. Kumar, Nares Narain Roy 
Mirgendra Nath Saha v. Krishna Chandra Saha sue 
Nayanjan Bibi v. Durgadas“Bandopadhya er i 
Nilu Roy v. Asirbad Mandal ase whe 
Pramatha Nath Bose v. Bhuban Mohan Bose... 


186 


384 ` 


e Prasanna Kumar Ray v. Niranjan Ray or 

. Pratap Chandra Gope v. Sarat Chandra Gangopadhyay 
R. C. Sen v. Trustees for the Improvement of Calcutta 
Rajendra Lal Ghose v. Rakhal Das Roy 
Ram Kanie Mandal v, Gunesh Chandra Sen 


*Ratneswar Das v, Sree Kamal Deb Adhikar Goswami 


< Srish Chandra Chatterjee, Receiver v, Basanta Kumar Sadhukhan 


Sulin Mohan Banerjee v. Raj Krishna Ghosh 
- APPELLATE CRIMINAL. ` 
` Abdul Rahim Mir v. Emperor... 


eee 


' Superintendent and Remembrancer of Tegal Affairs v. Kajal Hosladar.. ba 


Tenaram Mandal v. King Emperor ... 

` CRIMINAL REFERENCE. 
Emperor v. Bharat Bipari 
. Emperor v, Nazir Ali Beg 


CRIMINAL REVISION. 


Bajranga Lal Kadia v, Emperor 

Deoki Sha v. King-Emperor 

Gangadhar Goala v, R. W. L. Reed . ots 
Gobordhone Das Deora ». Dooli Chand Sethia ... 
Hem Chandra Dutta v. Girindra Chandra Chaudhuri 


` Indian Motor Taxi Cab Oo, Ld. v». Corporation of Calcutta ... 


Jamunadas Kijriwala v. Hanuman Bakslı Marwari 
Krishna Lal Dhar v, King Emperor 

Mafiznddin v. King-Emperor i 

Namyan Kisaen Sen v, Oorporation of AT Ta 
Prayag Singh y. Mra, Morgan : 

Purna Chandra Sikdar v. Aminuddi Taluqdar . 

Ranada Ranjan Bhattacharjee v Bharat Chandra Bales 
Shamaul Huq v, King-Emperor 

Sita Nath Saha v. A. Harvey 


a / 


TABLE OF CASES CITED. 






wa 


Vol. XXXII. ° . 
A. 

| Paes, 
A. B. v. O. B. (1908) 8 F. 603 ; 48 Soot, L. R. 411 ry, we «108 
A. B. v. ©. B. (1885) 12 Rettie 36; 22 Scot. L. R. 461 se wae 105 
A. G. v. Lockwood (1842) 9 Maud. W, 378 aver 2 23 

A.G. for Ontario v. A. G. for the Dominion and Distilliors Sad 
' Brewer's Association of ontario (1898) A.C. 360... fe 22 
Abdool v. Mahomed (1884) I. L. R. 10 Cale. 562 sa WIB 
Abdool Razeck v. Aga Mahomed Joffer Bindaneen (1894) 21 IL A. 56. 481 
Abdul v, Amar Chand (1913) 18 ©. L. J. 223 ... seh .. 416 
Abdul v. Gappo (1898) I. L. R. 20 All. 421 we 26 as 18 
Abdul v: Gulam (1907) I. L. R. 30 Bom. 804... sa ze 474 
Abdul's. Ramcharan (1911) I. L. R. 38 Calo. 637 nase ies 26 
Abdul v. Rangiah (1913) 1 Mad. L. W. 181 4. ote we 417 
Abdul Kadir v. Hamdu Miah (1908) 12 C. W. N. 910 we +. 317, 501 

Achal Ram v. Udai Partab Aditya Dat Singh (1888) L. R. 111 A. 51; 

I. L. R. 10 Calo. 511 sie 521 
Ahmed Musafi Saleji v. Hashim Ebrahim cst) L L R. 49 Cale. 914; 

210. LI.4M9  ... ss EAI Se a -413 
Aisa v. Bidhu (1912) 17 ©. L, J. 30 ... “3 a fe 593 
Akbar Khan v, Turaban (1908) I. L. R. 31 All. 9 si vat 597 
Akhil Chandra v. I. G. N. R. Co. (1915) 21 ©. L, J. 565.. ae 91 
Akkaoh v. Aminuddi (1918) 23 C. W. N. 438° ... ste we B51 
Aleson #. Aleson (1728) 2 Lec, Eco. 576 kê ve 108: 
Ali Abmad v. Bansi Dhar (1909) I. L. B. 31 All. 367; 6 A. Le J. 434 ... 206 
Allah v. Umrao (1914) I. L. R. 36 All. 492 ws is n 597 
Allen v. Baker.(1882) 41 Am. Rep, 444; 86 N. ©. 91 aie .. 102 
Allum v. Dickinson (1882) 9 Q. B. D. 632 ath w= 852 
Amanat v. Imdad (1888) L. R. 15 I. A. 106; L L.R 18 Cale. 800 sii 236 
Amir Dulhio v. Baij Nath (1894) I. L. R. 21 Cale. 311 bad .. 259 
Amirulla Pramanik v. King Emperor (1917) 22 C. W. N. 408 s 70 
Amlook Chand Parrack v. Sarat Chunder Mukerjee foe L L. R. 38 

Cale 913 a dé wee È 
Amrita Sundari v. Serajuddin (19 a ia 841. 
Amrit Narayan Singh v. . 35 ; LLR 

404 






45 Cale. 580 


ix, 


Aziz v. Kaniz (1919) L L. R. 34 All. 490; 10 A. LJ. 48 


3 PAGE, 
iad v, Vasant (1907) 5 C. L. J. 338 T 202 
Anantanarayana v, Savitteri (1911) I. L. R. 36 Mad. 151 237 
Ananthraju v. Narayanarazy (1911) L L. R. 36 Mad. 383 597 
Andrew v, Mopley v. (1862) 12 C. B. N. 8, 514 re 54 
Anna Mali v, Pala Mali (1917) LL R 41 Mad. 263 sa 16 
- Anna Sheikh v. Vadi (1914) Mad. W, N. 92 a $ 249 
Anund Lall v, Jullodhur (1872) 14 M. L A. 548; 10 B, L. R. 184; 17 
W, R. 573 Fr ose a site 8 
Ashrufood Dowlah’s Case (1866) 11 M. L A 94 ... io 481 
Asman Singh v. Tulsi Singh (1917) Pal. 131; 2 Pat, L. J. our «» 6009 
Asmatunnessa Khatun v. Harendralal (1998) 8 C, L. J. 29; 120. W. N 
721; L L. R 35 Cale, 904 ase 303 
Atab v. Arif (1914) 19 C. L. J. 590 f ms 238 
Atal Chundal v. Kedarnath Mookerjee (1887) 33 c. L J. 515 er 519 
Atchison v, Baker (1798) 2 Peake, 103 102 
Atrabannessa v, Safatullah (1915) I L. R. 43 Calo. 504 ; 22 ©. L. J. 259 369 
Attorney-General v. Emerson (1891) A pp. Cas, 849 e Bl 
Australian Machine Co. v, Water (1891) W. N. 170 251 
Ayenennasa Bibi v, Sheikh Isuf (1912) 16 C. W. N. 849 340 
Ayre v. Hill (1824) 2 Add. 210 si a 49 
Azimut v, Hurdwaree (1870) 13 M. L A. 395; 5 B. L. R. 578; 14, 
W. R. P. C. 14 des ee 210 
208 


Azmat Ali Khan, Nawab, Muhammad v Mt ‘Lalli Begum (1881) 9 L A. 8 481 


B. 

B. v, B. (1991) P. 39 .. 108 
Bahadur Singh v. Mohar Singh (1901) L L, R. a4 An 94 P. c. a 469 
Bai Manchh v. Narotamdas (1869) 6 Bom. H.C. R. A.C. J. 1 i 358 
Bai Vilji v. Bai Prabhalakshmi (1907) 9 Bom. L. R. 1199. Co 265 
Baijnath v. Tej Bali (1916) I. L. R. 38 All, 599 e.. 388 
Baijun v. Brijbhookan (1875) L. R. 2 L A. 275; L L. R. 1 Cale. 138 aie 428 
Baily v. De Crespigny (1869) L. R. 4 Q. B. 180 iis jek 168 
Baker v. Batt (1838) 2 Moore P. O. 317 45 
Baker Gray & Co. v. London Association Corporation “(ag18) App 

Cas. 101 Ss wee m 94 
Batambhat v. Vinayak (1911) L L. R- 35 Bom. 239 ae 248 
Balaram v. Syama Charan (1920) 24 C. W. N. 1057 . te 593 
Baldeo Parshad v. A. B. Miller (1904) I. L. R. 31 Cale. 667 . ron 465 
Balkrishen Das v. Run Bahadur Singh Meet L. R. 10 I, A. 162; 

I. L. R. 10 Cale. 305 249 


Balraj Kunwar v Jagat Pal Singh asos) 31 7. A. 139; L L. R. 26 


All. 393 


522 


x 


Bishen Prakash, Raj pê v. Maharmat Janaki Kaeraad 


; . Paan, 
Bamundoss Mooketjea v. Omesh Chunder Rai (1856) 6 M. I. A, 289 448° 
Banarsi Parshad v. Kashi Krishna (1900) L, R. 28 L A, 11; I, L, R 23 
l AN. 227 > 277 
Banga Chandra v. Jagat Kishore (1916) L. R. 48 L A. 249; I L. R. 44 OP a 

“Cale, 186 ` P T e 488 
Bank of Upper India v. Sheoprasad (1897) All, W. y. 124 - „e 208° 
Banks v, Goodfellow (1870) L. R. 5 Q. B. 867 ... 49 
Banwari v. Hriday (1995) I. L. R. 32 Calo. 552; 10. L. J. 432 539 
Bapu v. Vithal (1914) 16 Bom.’ L. B. 870 was 251 
Barongh v. White (1825) 4 B & C. 325 54 
Barry v. Butten (1838) 2 Moore P. ©, 482 46 

- Basa v. Abbas (1900) I. L. R. 24 Mad, 20 599 
Bateson ». Gosling (1871) L, R. 70, P,9 °— 181 
Baylis v. Jiggens (1893) 2 Q. B. D, 315 352 
Bayyan v. Surya (1912) I. L. R, 37 Mad. 79 336 
Bejoy Chand v, Tinkari (1920) 24 O. W. N. 617... 369 
Bellcairn, The (1885) 10 P. D.1161 246 
Beni Madhab v. Jai Krishna (1869) 7 B.-L, R. 152; 12 W. R. “495° 193 
Bepin Behari v, Bhagwat Sahai (1905) 9 c. wW. N. 699 ` BOL 
Berry v. Phelps—-I'7 Ves, 173 : 458 
Besant v. The Advocate General ot Madras csi L R, 46 L A. 76; 23 

“CO. W. N. 986 : = 197 
Bhagirathi v, Baleswar (1913) I. L R. 4 Cale. 69 ; 19 C. L. 7. 155 422 
Bhagwandas v. Burjarji (1917) 22 C. W..N. 627 . er 534 
Bhagwat v. Debi Dayal (1908) I. R. 35 I. A. 48; T L, R. 35 Calo. 420; 

7C. L. J. 335 sa oe 42 
Bhairab v. Jiban (1920) 33 C. L. J. 184 T ae 193, 472 
Bhaja Chowdhury v. Chuni Lal Marwari (1900) 5 50. L J. 95; 11 

©. W. N. 284 iss “3s Uen 302 
-Bhana v.: Guman (1918) I. L. R. 40 All. 384 469 
Bheema v. Bommini (1915) 28 M. L. J. 488 . 250 
Bhimram Marwari v. Hura Soondery (1889) 33 C. L. J. 516 519 
Bhubanmohan v, Thakurdas (1867) 2 I. J. (N. S.) 277 470 
Bibi Jawalier v. Chatterput (1905) 2-C. L, J. 343 i 439 
Bijoy Gopal v Krishna Mahishi (1907) I. L. R. 34 Cale, 329 . . 198 
Bijoy Gopal Mukherjee v. Nilratan Mukerji (1903) I. L, R. 30 Calo. 990 198 
Bijoy Sankar Sikdar v, Rajendra Kumar Bose (1909) 9C. L. J. 479; 

i 13 ©. W. N. 746 së 200 
Bijraj v. Pura Sundary (1914) L. R. 14 L A. 189; L L. R. 42 Cale. 56 ; 

20 C. L. J. 368 deh 198 
Bilasiram v. Gubay (1915) I. L. R. 43 Cale. 305 ; 23 CL. J. 62 145 
Birbhadra v. Kalpataru (1905) 10, L. J. 388 437 © 
‘Biseshwar Lal Sahu v. pene Lachmesur Singh (1879) L. R. 6 

I. A. 233 112 

389 


Blenhiem, The (1885) 10 P., D. 167; 5 Asp. M. C. 522 
Blyth v. Birmingham Water Works Co. (1856) 11 Ex. 781 
Blyth & Co. v, Richards Turpin -& Co. a 114 L, T, 758; 85 
L. J. K. B. 1425 
Boardman v, Boardman (1866) L. R. 1 P, and D. 233 
Boast v. Firth (1868) L, R.4 0. P. 1 ... 
Bodh Narain v Mahomed Moofa (1899) I. L, R. 26 Cale, 639° avs 
Bolekow Vaughan Co. v. Compania Minera (1916) 32 T. L. R. 404; 114 
L. T. 758 (1917) 33 T. L. R. 111 Tiu 
Bombay Burmah Trading Corporation Ltd. v Frederick Yorke Smith 
(1894) I. L. R. 19 Bom. 1 
Bombay Cotton Mannfaoturing Co. v. Motilal (1915) I. A R, 39 Bom 
386 ; L. R. 42 I. A. 110; 210. L., J, 528 
Bonomali v. Prosunno (1896) I. L. R. 23 Cale, 829 
Booloogam v. Swornam (1881) I. L.'R. 4 Mad: 330 
Booth v. Alcock (1873) L. R. 8 Ch, 663 tee 
Boughton v. Knight (1873) 3 P. & D. 64 
Bowman v. Bowman (1843) 2 Mood & Rob. 501 
Brahmadeo Narayan v, Harjan Singh (1898) I. L. R. 25 Cale, “rs 
Brandit v. Bowlby (1831) 2 B. & Ad. 932 
’ -Briggs v. Morgan (1820) 3 Phill. 325; 2 Hag, Con. 324 
Brij Bihari v. Shersankar (1917) Pat. 108; 2 Pat. L. J. 124 . 
Brij Indar Bahadur v, Ranes Janki Knar (1877) L. R. 5 LA. 
C. L. R. 318 set 
Brindaban Chandra v. Sureswar Shah (1909) 10 c. ca J. 263 
British Columbia Saw Mill Co. v. Nettleship (1863) L. R. 30. P. 509 
British Westing house Co. v. Underground Electric Ry. (1912) App. 
Cas. 673 
Brojendra 4. Hindustan Geoana tie Boo. asin I. L. R. 44 call, 
978 ; 25 C. L, J. 238 3 
Brooks v, Mitchell (1841) 9 M. and W. 15 
Brown v. Brown (1865) L. R 1 P. and D. 46 
Brown v Cole (1845) 14 Sim. 427; 65 R. R. 618 ... 
Brown v. De Tastet (1821) Jacob 284 
Brown v. Royal Insurance Co, (1859) 1 E & E. 853 
Brousdet v. Humfrey (1884) 14 Q. B. D. 141 eae 
Buddah Singh v. Laltn Singh (1915) L. R. 421. A. 209; I L. R. 37 
Ali. 604; 22 C. L. J. 481 
Bugga’s Case (1920) 47 I. A. 128; 240, W. N. 650 : 
Bunger v. Bunger (1911) 85 Kan. 564 ; 26 Am. St. Bep.: 126 
Burdett v. Thompson (1873) 3 P. & D. 72 
: Barjerjee v Jamshed (1918) I. L. R. 38 Bom, 77 . 
Burodakant Roy v. The Commissioner of the Sunder Bunda (16649) 12 
M. I. A. 225 . . 


eee 


2 


xii. 


3 l = Paon 

G., ; 

Carleton’ v, Leighton (1805) 3 Merivale 667 s. 464 
Central Cachar Tea Co. v. R. 8. N. Co. (1898) I L R. P Calo. 787 

(Foot note) Ng a vee mee 72 
Chalakonda’s Case (1864) 2 Med, H. c. R BB e we” 358 
Chalavadi Koliah v. Poloori Alimemmah (1907) I. L. R. 31 Mad, 71 ... 113 
Chand Koer », Partab Singh (1888) L. R. 15 L A. 157; L L.R. 16 

Calo. 93 is ct ia re | 
Chandi Pershad v, Evans (1892) I. L. R 22 Calo, 123 “eed si 120 
Ohandrabala v. Probodh Chandra (1909) I. L. R. 36 Calo, 422 ; 90. L. J. | 

251 eee ose 250 
Chandra Mohan v, Biseswar ‘Chatterjee (1893) 1 c. W.N. 158 ; gi 519 
Chappan v, Moidin Katti (1893) I. L., R. 22 Mad, 68 Sate we BIB 
Chaunoy v. Graydon (1743) 2 Atk. 616 abe sx sot 473 
Ohemanlal v. Ganesh Motichand (1904) I. L. R. 28 Bom: 453 iek 265 
Cheoddith v. Tulsi (1912) I. L. R. 40 Cale. 428 ... ie Si 304 
Chinnammal v, Varada (1819) I. L. R. 15 Mad. 307 ° 7 B00 
Chinnappa v, Thulari (1904) 15M. D. J. 399 0. | BS id 599 
Chintamani Bhatta v. Ravi of Wodhyan e L. R. 47 I. z 6; 

I. L. R. 43 Mad. 641 ` ssi ni we 428. 
Chokalinga v. Acihyar (1875) I. L. R. 1 Mad 40 . 599 
Choteye Narain v. Ratan Koer (1894) I. L. R. 22 Calo, 519; L. R. 22 gae F 

I. A. 12 s: iss ae 52 
Coutmull Dooren’s Case (1897) I. L. R. a Calo. 736 i Ss aes 74 
Ciocci v. Ciocci (1854) 1 Spink Ece. 121 ; 18 Jurist 194 bea aes 107 
Citizens Insurance Co: v. Parsons (1881) 7 App. Cas. 96 its Er ` 233 
City of Montreal v. Montreal Street Railway (1912) A. C. 333 ` TA 92 
Coghlan y. Cumberland (1893) 1 Ch. 704 4 EN Ra 51 
Cole v. Coles (1866) L. R, 1 P & D. 70 vie ao we 50 
Cole v. Conlton (1860) 2 E and E, 695 ji AA rc 23 
Collett v. Collett (1837) 1 Curt. 678 ... as as on 107 
Combe’s Case (1606) Moore K, B. 759 ws a ees 48 
Conolan v. Leyland (1884) 27 Ch. D. 632 eee T Bed we 247 
Converse v. Converse (1849) 291-Ver. 163 $ ar ay A8 
Cook v. Lister (1862) 13 ©. B. N. S. 543 ; 134 R. R. 642 ... us 132 
Cooper v. Bockett (1844) 4 Moo-P. ©. 419 ° a at ies 35 
Corea v. Appuhamy (1919) App. Cas. 230 ate eae 344, 593 
Crane v. Crane (1899) 62 N. J. Eq. 21 ave “3s ve 108 
Crawshay v. Collins (1803) 15 Ves. 218; 1 Jac. and Wa. 267 bea 412 
Culley v. Doe Dem Taylerson (1840) 11 A & E 1008 se saa 340 
Cuthbertson v, Irving-(1859) 4H & N. 742 pi we 185 

D. 


Dal Singh v. King Empresa (1915) L. R. 44 I. A. 137 ; 26 C. L. J. 13 ... | 223 


xiti 


Dalip v. Chaudhuri (1908) L. R. 35 I. A. 104; L L. R. 30 AIL 258 
Dallu v. Hari Das (1901) L L. R. 23 All. 263 E 
Darley v. Langworthy (1774) 3 Brown. C, C. 859 


Daralava v. Bhimaji (1896) I. L. R. 20 Bom, 822 san eal 


Dashi Talakshi v. Sah Ujamsi Velsi (1899) I. L, R. 24 TA 997. ae 
Davia v. Angell (1862) 4 DeG. F & J. 524 sts sih ove 
Davis v. Garrett (1830) 6 Bing. 716 ; 31 R. R. 524 

Deane v. Aveling (1845) 1 Robertson Ece. Rep. 279 

Debi Baksh v. Chandravan Singh (1910) L. R. 37 I. A. 168 


Delhi and London Bank v. Ramnarain (1887) I. L. R. 9 All. 497 vee 


Den v. Vancleve (1819) 2 Sowthard N. J. Law. 660 

Denobundhoo v. Kristomones (1876) I. L. R. 3 Calo, 152 

Deputy Commissioner of Kheri v Khanjan Singh (1906) L. R. 34 I. A 
72; L L. R. 29 All, 331; 50. L, J. 344 saa 

Derby Corporation v. Derbeishire County Council (1897) A. c. 550 

Desraj Sing v. Karam Khan (1896) L L. R 19 All. 71 

Dewan Ran Bijai Bahadur Singh v. Rac Jagatpsl Singh (1890) L. R. 17 
I. A. 173; I. L. R. 18 Calo, 111 ose os 

Dhondo v. Bhikaji (1914) I. L. R. 39 Bom, 138 . See 

Dhoorjyeti v. Dhoorjyeti (1906) Tt L. BR. 30 Mad. 201 ni 

Dhnnookdhari Lall v, Gunput, Lall (1868) 10 W. R. 122 i 

Dhurm Das v. Shama Soondri (1843) 3 M, L A. 229 ; 6 W. R, P. C. 43 

Dinobandhu v. Darga Proæd (1919) I. L, R. 46 Cale, 1041; 29 C. L. J 

Dixon v.. Hendarson (1918) 117 L. T. 636 

Doe D. Ellis v. Owens (1842) 10 M & W. 514 

Doe dem Fisher v. Prosser (1774) 1 Cowp. 217 .... ae 

Doe dem Hollings v. Birds (1809) 11 East. 49 . ... sss 

Doe d. Leicester v. Biggs (1809) 2 Taunt, 109 - ... 5 “eee 

Doe dem White v. Cuff. (1808) 1 Comp. 173 

Doorgadhur Biswas v. Hura Mohinee Dabee (1888) 13 C. W. X. 270 


Doorgs Prasad Shingh, Tikait v Tikaitini Doorga Konwari (1878) 9 7 


B. L. R. 247 

Doorga Persad v. Doorga Kinwa. (1878) L. R 5I. A. 149; LL R. 
4 Calo. 190 . vee es 

Dorasami v. Nenkata (1901) I.L. R. 95 Mad. 108 . 

Dossee Manee-v. Ram Chand (1867) 7 W. R. 249 . 

Dutichand v. Brijbhukan (1880) 6 O. L. J. 528; 100. L. R. 61.. 

Durga Charan v. Monmohini (1888) I. L. R. 15 Cale. 771 

Durga Dat Joshi v. Ganesh Dat Joshi (1910) L. L. R. 32. AU. 305 $i 

Durga Prasad Singh v, Braja Nath Bose (1912) L R 39 L A. 
135; I. L. R. 39 Cale, 696; 15 C. L. J. 481 . 

Durga Prasad Misser v. Brindaban Sookul (1871) 7B. L. R. 159; 15 ag R. 
274 e e 


Durvasula’s Case (1872) 7 Mad. E. C. R 47 nae a es ae 


570 
112 


526 
235 
489 
358 
. 210 


£45 
167 
309 
340 
340 
187 
"340 
200 


391 


426 
235 
209 
472 

26 
358 


281 


197 
361 


Dwarka Nath v. Mritunjoy (1909) SLAID n 
Dwarakanath v, The Rivers S. N, Co. (1917) 27 O. L. J. 81S... 


B. 


PAGE. 


Rar of Darnley v. London Chatham atid Dover Railway ee L. R. i 


21H L. 43. te ” 
East India Garapan v. Campion (1887) 11Bligh (N. 8.) 158 .. 
Ekabbar v. Hara (1910) 130, L. J. I; 15 C, W, N. 335 
Ely v. Warren (1741) 2 Atk. 189 
Empress, The v. Burah (1878) I. L. R. 4 Cale. 172.. 
Erie County N. G. Co, v. Carroll (1911) A.C. 105 a 
Eshenchunder Singh v. Shamacharn Bhutto (1866) 11 Moo. L A." 
i Schofiela (1891) L. R, 2 Q. B. 428 


F. 


F. v. P. (1898) 75 L. T. 192 
Faes Buksh v. Fukeeroodeen (1871) 14 M. L A. 934; 9B, L R 456 
Fairman Oakford (1860) 5 H and N. 635 


Faizar v. Prag Narain (1907) L. R. 34 L A. 102; I. L. R. 29 AJ. 339; 56. 


L. J. 563 
Fanindra v, Emperor (1908) L L. B. 36 Calo. 281, 9 90. L. J. 199 
Farasram v. Bhimbhai (1903) 5 Bom. L. R. 195 ... 
Fate Chand v. Narsing Das (1912) 22 C. L. J. 383 
Faulkner, v. Brine (1858) 1 Fy & F. 254 ; 
Floyd v. J. Lyons. & Co (1897) 1 Ch. 633 


Forbes v. Bahadur Singh (1914) L. R. 41 L A. 91; LER d. 


Calo. 928; 25 C. L. J. 434 f 
Forget v. Ostigny—L.. R. (1895) A. C. 318 te 
Foxall v. International Land Credit Co. (1867) 16 L. T. 687 ... 
'G. 


G. v. G. (1871) L. R. 2 P. & D. 287 
G. N. W. Railway Co. v. Charlebois (1899) App. Cak 114 


Galstaun v. Umesh Chandra (1916) L L. R. 44 Cale. 789; 250. L J. 303. 
Ganapati v. Raghunath (1909) 11 Bom. L. R. 1037; I. L. R. 33 Bom. 


712 
Gandell v. Pontegney (1816) 1 Stark. 198 


Ganesha Row v. Tuljaram Row (1913) L. R. 40 I. A. 132; I. L. R. 36 Mad. 


_ 295;18 C. L. J. 1 
Ganga Narain v., Indra Narian (1916) 25 CLJ. ‘391 
Ganpatgir v. Ganpatgir (1879) I. L. R.3 Bom. 230 
Garapati v. Butchu (1910) 20 Mad. L. J. 759. - 
Gath v. Burton (1859)-1 Beav. 478 


N 
e . : 
xy, “A 
* Gaurhari v Radhagobind (1849) 7 B. L. R. 343; 12 W. R. 45 PERE- 
Geipel v. Smith (1872) L. R. 7 Q. B. 404 a Sas s 
Gerter, The (1893) 7 Asp. M. C. 408; 70 L. T. 703 a + 
Gill v. «Gill (1909) P. 187 ... oe 
Giridhari Singh v. Mogheal Pandey asm LR “4 I. A, 946 ; "98 G LJ. 
. BBA n an ie - 


Girja v Mohini (1915) 23 c, L J. 587 .. 
Gita Bai v. Balaji (1892) L L. R. 17 Bom. 232 


Gobind Pershad v. Harihar Charan (1910) I. L, R. 38 Cale, 60; 13 


C. L. J. 21 

Gopal v. Kashi (1919) L L R. 42 All. 39; 17 A. L J. 901 

Gordon v. Gordon (1818) 1 Swanston 166 

Grebert Borgnis v. Nugent (1885) 15 Q. B. D. 85. 

Gresham Life Ass. Society v. Crowther (1914) 2 Ch, 219 ; (915) 1 Ch. 
214 one one aes 

Greville ». Tiles (as) 7 Moo. BG 320 aes 

Gridhari Iall Roy v. Bengal Government (1868) 12 M. I. A. 448 

Grizewood v, Blane (1851) 11 C. B. 526 sse 

.Gar Narayan, Chaudhuri v. Sheolal Singh a LLR 46. Calo. 566; 
230 W.N. 521 ... | 

Gurndeo v. Chandrika (1997) L LR. 36 Cale, 193 ; 6CL J. eu 


4 


H Ne 


H. v. P. (1873) L. R. 3 P, & D. 126 

Hadley v. Basnndale (1854) 9 Ex. 341... 

Halley v. Clarke (1799) 8 T. R. 259 

Haji Hossain v. Mancharun (1879) I. L. R. 3 Hoh, 137 


e, 
iy 


Hakim Khan v. Gool Khan (1882) I. L, R. 8 Cale. 826; 10 © Ld, 608... , 


Hall y. Wright (1858) E, B. & E. 746; 113 R R, 861 

Hamilton & Co v. Mackie & Sons (1889) 5 T. L. R. 677 ` one 

Hanuman v Hanuman (1891) L, R, 183 1. A. 158; I LR, 19 Cale. 123 

‘Hara Chandra v, Bepin Behari (1910) 13 C, L. J. 38 . 

Harakh Singh v. Saheb Singh (1907) 60, L. J. 176 

Haradit Singh v. Guramkh Singh (1918) 28 ©. L. J. 437 

Hardy v. Martin (1783) 1 Brown, ©, C. 419 Note ... 

Harendra Lal v. Hari Dasi (1914) 41 L A. 110 

* Hargawan v. Baijnath (1909) L L. R. 32 All. 88... 

Hari v. Raj Chandra (1897) 2 C. W. N. 122 

Hari Narain v. Kusum Kumari (1910) I. L, R. 37 Cale. 589 . YA 

Hari Narayan Singh v. Sriram Chakravarti (1910) L. R. 37 1, A, 136; 
L L. R. 87 Cala 723; 11C. L. J. 658 

Harinath v. Mohunt Mathura Mohun 11908) L. R. 20 I. A. 183 ; L L. R 
21 Calo. 8 wi awe ees 

Hari Ram v. Sheodial Ren. (1888) 16 L A. 12 


. 


589 


185 

56 
268 
535 


139, 269 
589 


101 
96 
151 
937 
370 
103 
148 
236 
336 
250 
345 
415 
441 
474 
193 
235 


281 


427 
442 


xvi. 

i . : PAGE, 
Har Krishna Bhowmik », Robert Watson, & Co, (1901) 8 O. W. N.365,.. 303° 
Harmanoji v. Ramprosad (1907) 6 C. L. J. 462... , vee 421 
“Harrison v, Harrison (1842) 4 Moo. P, C. 7 on e, se, 1089 
‘Harwood v, Baker (1840) 3 Moore P. O. 982 0 0 o re 
Harwood v. Tooke (1829) 2 Sim: 192 ..; 7 oe E S: 
Hearne v. Carton (1889) 2 E, & E. 66 0° a ae an, 870 
Heathoote v, Hulme (1819) t Jao and Wa: 122 .:, > eet ns Gia Aa 
Hebbert v. Pnrohas (1871) L. R: 3. P; O 605°. aa ac 
Heeram Bibt-v. Sohan Bibi (1914) 18 O. W. N; 929 ee. ae AB 
‘Hegarty v. Shine (1878) 2 L. „R Ir. 273; 4 L R. Ir. 288; 14 Cox. 145 we 107 
Homadri ý, Ramani (1897) I. L. R. 94 Calo, 875... ` 493 
Hemanta Kumari v. Midnapur Zemindari Co (1919) I, L R. 47 Calo, 

485; 31 C.-L. J. 293 se R a n 439 
Henderson v, Henderson (1843) 3 Hare. 115, ae se we 840 
Henderson v. Sherborne (1837) 2 M. & Wi286 ... ae we 20 

’ Hibbert v Purchas (1871) L. R. 3, P. Q 603 O ae ee 332 
Hickman v. Haynes (1875) L. R. 100, P, 598 o 7 we eee 588 
‘Hinde v, Blake (1840) 3 Beav. 934 ~... a “ae | eS ae 
Hindson v. Kersey (1765) 4 Bum Eo: I. 116 ne Stee Ope 
Hirachand v, Temple (1911) 8 K. B. 330 x na St Sy ae 
Hiran Bibi v. Sohan Bibi (1914) 18 C. W. N. 929 P. C. “Se 469 
Hira Nath Koer, Maharani 9. Ram Narayan Singh (1872) 9 B. L. R. eTA = "391 
Hirji v. B. & B. C. I. Co. (1914) L L. R.'39 Bom, 191 Ti Y 74 
Hobson v. Trevor (1723) 2 P. W. 191 Se A n: 464 
Hoeroyd v. Marshall (1862) 10 H. L. C. 189 B ae we) 185 
Hoffman v. Framjee (1884) Coryton 7 shen se ws BUT 
Holford v. Baiby (1850) 13 Q. B. 426... ~ san T EA e7 231 
‘Holroyd v. Marshall (18698) 10 H. L. ©. 191 | `. n ATE 
Hongkong Dock Co, v. Netherton Shipping. Co. (1909) Ratio. 3. C. 34 ve 187 
Hori Das v. Mahomed (1885) I L. R. 11 Calo. 434 | wa 830 
Horhe v, Midland By. Co, (1870) L, R. 7C. P, 583; L R. 7. c P. 191 ... : 96 
Hridoy v. Ram (1920) 31 ©. L. J. 482 . ; 5 n. 488 
Huddersfield Banking Co. v. Lister (1895) $ Ch. a73” sah ve AT 
Hukum Chand Bird ` v. Pirthi Chand (1918) .23 C.. W..N. 721; 30- « 

©. L Jon i pi ee „í 368 
Hunter v. Stewart (1861) 4 DeG. F. nit 168 “as weer A ws 239 
Hurrish Chunder v. Kali Sundari (1882) L.. R. 101. A. 17 m.u ` 315, 489, 
Huttmann v. Boulnois (1827) 2 ©. and P. 510 |... , ni <. 338 

; 1. 
L Q. 8. N. Co. v. Bhagwan (1913) 1. LR é0 Cale: 716; 17 ©. L: J. 639 91: 
Ibrahim v. The King (1914) A.C. 699 ... sea! ns is 223 


Mahi v. Haram (1898) All. W. N. 215 A MA “(BOT 


xyli, 


g 3 Paos 
Tmambandt v. Mutsuddi (1918) L. R. 45 T. A, 73; I. L, R. 45 Cale, 878 ; 28 

Č. L. J. 409 en. oes seeks kis ies 236 
Tmperatrik v. Keshavlal (1896) I. L. R. 21 Bom. 5 ate aa 118 
In re Wagenham Dock Co, (1873) L. R. 8 Ch, tee Nis tee ste 251 
Ta ve Dillet (1887) L. R. 12 App. Cas. 450 sa les an 983 
In re Ellenborongh (1903) 1 Ch. 697 ... ` a ‘iss we 477 
In re Ganesh Sathe (1899) I. L. R. 13 Bow. 600 . ieai _ le 118 ` 
In re Gieve (1899) L. R. 1 Q. B, 794 in kh a ice 5846 
Tn ve Green (1911) 2 Ch. 275 > au i ee ee 
In re Hetley (1902) 2 Ch. 866 i T a das 271 
In re Kalinath Nag Chowdhury (1867) 9 W. R. Ce, R.1 wai a 121 
In re Mudge (1914) 1 Ch. 115 - ioe abe “ae T 477 
In re Persons (1890) 45 Ch, D. 51 ae ai or ai 476 
In re Pounder (1886) 56 L. J. Ch. 113.. is ax A ee QTL 
In ve Simpson (1904) 1 Ch, Tye - ws ie bas 477 
In re South American and Mexican Co, (1895) 1 Ch. BT aaa “O ati 245 
In re Thompson (1879) 13 Ch. D, 144 ; (1880) 14 Ch. D. 268... ay 272 
In the Good; of Adamson (1874) L. R. 3 P. and D. 253 © „a sea 56 
In the Goods of Cadge (1863) L. R. 1 P. D. 543... si ae BG 
In the Goods of Goppesser Datt (1911) 16 C. W. N. 265 ee we © 52 
In the Goods of Hindmarch (1866) I. R. 1 P. and D. 3083 us 35 
In the Goods of Sykes (1879) L' R. 3 P and D. 27 R ae 56 
1n the Goods of Tonge (1892) 66 L. T. 60 oe rc ius 56 
Instone & Co. v. Speeding Marshall. & Co. (1915) 32 T. L R. 202 id 167 
[rangowda v, Seshapa (1892) L L. R. 17 Bom. 772 Ni ‘is 31 
Trish Land Com. v. Ryan (1900) 2 I. R. 565. YA ss ats 246 
shan v.. Bishu (1897) 1. L. R 24 Cale, 825 ga i l -318 
Ishur v.. Seetul (1872) 8 B. L. R- App. 62 a ia 121 
Jackson v. Thomson (1861) 1 B. &. S, 745 oe aes ak 50 
Jafri Begam v. Amir (1885) I. L. R..7 All, 822 ... . 259 
Jagadindra Nath Ray v. Secretary of State wi LLR 30 Cale. 291; 

L. R. 30 I A44 ... Ai w mA we ORL 
Jaganadha Salm v, Ram Salm (1914) 17 M. L. T. 80 soe we, 485 
Jagannada Raju v. Rajah Prasada Rao (1915) I. L. R. 39 Mad. 654 ve 465 
Jagannath v. Dibbo (1908) 1, L. R. 31 AIL 63 a. ` = 469 
Jagdish Bahadur v. Sheo” Partab Singh (1901) L. R. 28 1. A. 100; T. L 

R. 23 All, 369 sors one Nee ive see 521 
Jagernath v. Mohra (1917) 2 Pat. L. J. 118 Ase 235 
Jaggeswar v. Bhuban (1906) I. L. R. 33 Cale. 425; 3 C, L. J. 205 » 31 
Jaibun v.. Nujeoboonissa (1869) 12 W. R. 497 sua “See ue 480 
Jaker Ali v. Rajchunder (1882) I. L. R. 8 Cale, 131 note... | wae 375 
Jamir Fakir v. Ramlal (1916) 32 IL C. 697 A 7 249 


Tamret v. Burjorji (1915) L. R: 43 I. A. 36; I. L, R. 40 Bom. 289; 93 (1, le 
“J. 358 ,., iss a i iia oe 261 


f PAORS 
`- Janaki v. Narayanasami (1916) L. R. 43 1. A. 207; I. L, R. 39 Mad. 634, 

A C. L. J.309 ne : soe wa 4€8 
Jenkins v, Robertson (1867) L. R. 1 Se. &. Dive u7 Eara JG -on 26 
Jeo Lal Singh v. Gunga Pershad (1884) L L. R.. 10 Cale, 996 ee BOL 
Jetha Bhima v. Lady Janbai (1912) I. L. R. 37 Cale. 138. ee, 96 
Jiban Krishna Ray v. Brojo Lal Sen (1903) 1. L. R: 30 Cale. 550 rie, 200 
Jogendra v. Shyam (1939) L L. R. 33 Cale. 543 ; 9 C. L. J. 271 ven, 208 
Jogendra Bhupati v. Nityanand (1890) L. R. 17 I. A. 128; 1. Te, R 

18 Calc, 951 ey, a a AM 
Jogendra Nath Rai v. Baldeo Das (1907), 1. L. R. ‘35 Cale, 961- ae, 840 
Jones v. Jones (1860) Searle & Smith 138 — ter) AS . ced .. 107 
Jones v. ‘Jonea (1908) 2i È L. R. 839 . 2 RP Coe OO 
Jones v. St. Johns College (1870) L. R 6G. B. 116 ps osa i67 
Jones v. “Roe (1789) 3 T. R. 88 ie as a za. AT6 
Jonos v. Smith (1794) 2 Ves. Jr. 372. wat aa 243 
Juscurn Boid v. Pir thichand Lal (918) LR 46 L A.52 ... es 177 
Kabil Sardar v, Chandra Nath (1892) 1. L. R, 20 Cale, 590... Tan 519 
Kali v. Bhagaban (1999) LLC 810-0 6 et 596 

: Kaliyana Rengappi v. Yuva Rengappa (1995) 32 L A. 261 asa » 339 
Kalyanbhai Dipchand v. Ghansham Lal, Jaaunathji (1830) 1. L. R. 5 Bom, 

39 . 110 
Kamar-ud-din ahaa Shaik v. koan Lal (1905) L. R. 32. L A. 107; : 

IL L. R. 27 All, 334; ic L. J. 38L sii Tp we 119 
Kamini 9. Abdul (1918) 28 C.L. J. 254 ` ae ow. 304 
Kanhai Lal, v. Brij Lal (1918) L. R. 451. “A. 118; LL. R, 40 All. 

98. L. J. ‘304 ee “a de i a 457 
Karl Ettlinger v. Chagendas (1915) I. L. R 40 Bom. 301... ao 167 
Karsondas v. Gangabai (1907) I. L. R. 82 Bom. 108 . sak n 129 
Kashinath v. Nathoo (1914) ILL. R. 38 Bom. 444 we 237 
Katama Natchier y. Raja of Sivaganga (1883) 9 M. I. A. 613 a 422 
Keshab Panda v. Bhobani Panda (1913) 18 C. L, J. 187 wie wee 247 
Keshavram v. Ranchhod (1905) I. L. R. 30.Bom, 156%.. or ve 235 
Khiroda v. Adhar (1912) 18 C. L. J. 321 vee 414 
Khitish’ Chandra Acharjya rora v. Osmand Beeby (1 912) I L. R h 

39 Cale. 587 ik 4 3 a) 
Khobari Singh v. Ram Prosad Roy PE TEL 7. 887 sts we AGH 
Khuda v. Abim (1994) I. L. R. 27 All. 313... abe r | 241 
Khunni Lal v. Gobinda Krishna (1918),L, R. 45 I A. “Lis; fi L. R. 40 l h 

AL, 487; 280, L. J. 39t e ‘ss we 498 
Khushalchand v. Nandram (1911) I. L. R. 35 Bom: 516 on aan K 
Kiran Sashi v. Ananda (1920) 32 C. L. J. 16 oTa WAN ve ` 333 
Kirti Chunder v. J. J. Atkinson (1906) WE W.N. GO ` aa or a AD 
Koraj v. ‘Komal (1866) WRH ... eve a 470 


Kriahoabai v. Harigov iud (1996) T. L R. eas Bom. 15. A ao aki 217 


. PAGE. 
e Krishna Ayyangar. v. Venkatarama Ayyangar (1905) 1. E R. 29 Mad. 
TB ea s i a a ve 265 
“Krishna Behari v. Brojesh wari (875) Le R. 21. A. 283 os 219 
Krishnotji Mahadev Mahajan v, Moro Mahadey “Mahajan (1890)'1. L. R. 
dki 15 Bom. 32 . vie sa on ee eee 358 
Brishnappa v. Abdul Khader (1913) T. L. R. 38 Mad. 535... eve 206 
Kshetramoni v. Amodini (1912) 16 1. C. 611 es de he we DAT 
Kulada v. Kalidas (1914) 1. L. R. 42 Cale. 536; 20 C. L. J. 312 ah 596 
Kumarswami v. Kuppuswami (1913) I. L. R. 41 Mad. 685... E 226 
Kumeswar v. Rajkumari (1892) L. R. 19 I. A. 234; 1. L. R. 20 Cale 79... 232 
Kunjbihari v. Keshavlal (1904) 1. L. R. 28 Bom. 567 aes ana 599 
< Kusum Bewa v. Bechu Bewa (1899) 3 C. W. N. 323° St ak geek 236 
Kutubaddin v. Bashiruddin (1910) 1, L. R; 33 Al, 48 e 0 Ta aT 
Kutzler v. Grant (1878) 2 Ill App. 236 yates Nae a. S Z 102 
L. i 
Lachiram v. Jani (1914) 16 Bom. L. R. 668" ae -. a ` 25] 
Lachman Singh v. Ram Lagan Singh (1903) T. L, R. 26 All. io, oe 489 
Lachmeswar v. Manowar (1891) L. R. 19. I. A. 38; F. L. R. 19 Calg 2 34H 
Lachmin Kuar v. Debi Prasad (1897) I. L R. 20 All. 435 ... 9358 
Lakhan Chandra Sen v. Mudhusudan Sen (1907) I L. R. 85 Cale. 209; AR 
TOLJ B9 e” R .. 263 
Lakshman v. Rangamma (1£02) I. I, R 26 Mad.. 31 e Ta 246 
Lakshman Mayaram v. Jamuabai (1881) I. L. R. 6 Bom. 225 ae 358 
Lal Bahadur v. Kanhaiya ag I. L. R. 29 All. 2445 5 c L J, 
340 i a we 209 
Lal Behari v. Nageniira Nath (asia) 2 22 2G L. J. 266 | ` ts. ot wa OAT 
Laliteswar v. Rameshwar (1909) I. L. R. 36 Cale. 481 ` vet ne ATA 
Lalit Mohan Singh Roy v. Chukkun Lal Roy (1897) L. R. 24 L A. 76; L | 
I: R. 24 Cale. 834 ; wo 872 
Laljee Mahomed v.Guzdar (1915) I. A R. 43 Cale. "833; 23 c. A ‘J. 199 . 51 
Lalljee Mahomed v: “Dadubhai (1915) I-L. R. 43 Cale. 883; 33 c TL. J. 
100... aud ihi sii a 918 
Lalu Mulji v. Kashibai (1886) I. L. R. 10 Bom. 400 © su ay 203 
Tatafat 6. ‘Kaliker (1918) Pat. 225; 3 Pat. L. J. 361 be aoe 597 
Leather Co v. Hieronimus (1875) L. R. 10 Q. B. 140 sie’ Sees 088: 
Ledgard'v. Bull (1816) 13 I. A. 134... wi Ka one - tae 489 
Lervien v7 The Queen (1867) L. RIP.C 536 . > dee ot ae 184 
Lievvesley v. Gilmore (1866) L. R..1C. P. 570 +... bah '* potas l 247 
Lilabati v. Bishun (1907) 6 C. L. J. 621 ue -w 187, 427 
Lokemath v. Achitanand (1909) 15 C, L, J; 391 sec ara | sie’ 7 


Lokenath Singh v. Dhakeshwar Praead (1914) 21 G L, J. 253; 20 G W. 
N. 61... oes eas ose one i : b; 590- 


` 


G sa be kaa a 


ží. 
e PAGE. 
Lokenath y. Keshab Ram (1886) 1. L. R. 13 Cale 147°° pa e 600° 
Lord Dursley v. Fitzhardinge (1801) 6 Ves. 251.00. (oe ha 458 
Lowther v. Cavendish (1758) 1 Eden. 99 ° ` sae” yee ae EO 
Luximon’s cage. (1831) 2 Knapp 60 . ie “cee TE Lee BBL 
Lyde v. Myun (1832) 1 My. and. K, 683. ven Py Aas 476 
Lyon v. Lyon (1907).230 Ill. wi 18 L. R.A. (N. 53 og At, St: Rep." nae 
26 ee as Bes oe eee oo oe 108 
M 
> t 4 bi ? flee 
Mac Dowall’s Case (1836) 32 Ch. D. 366 N E >: 
Macgregor v. Topham (1850) 3 H. L, C. 155 ... ses ~e., 35 
Mackenzie v' Narshingh (1909) 1. L. R. 36 Cale. 762 pai “se dH 
_ Maddison v. Alderson (1883) 8 App. Cas. 487 ... sea 437, 472 
` Madhab Chandra Pal v. Bejoy Chand a? Bahadur (1900) 4 C. W. 

N. 574 i A ih a 197 
Madbavrav v. Gulabbhai (1898) 1. L. R. 23 Som: 177 oe vee - 435 
Madhu Sudan Sen v. Kamini Kanta Sen (1905) I. L. R. 32 Cale. 1023 ~ 107 
Mafnzzal v. Basid (1908) I. L; R. 34 Calc. 36; 4 C. L. J. 485 sa AT 
Mahabir Prasad v, Macnaghten (1889) L. R. 161. A, 187; L L R 16 

Cale. 682 KANAN eee o - 240 
Mahadeo Prasad v. Narain Chandra (1919) 30 ©. L. J. 224; ac wW. N. l 

330 oe wa ne 
Mahamaya v. Haridas (1914) 1: L. R 4 Cale. 465; 20 C. L. J. 183 we M 
Maharaja of Benares v. Har Narain Singh (1906) I. L. R. 28 AIL 25 ... < 448 
Mahavarat v. Suryyakanta (1918) 3. Pat. L. J. 319; © W. N. Pat 343 . 207 
Mahondranath v. Shamsunnissa (1914) 21 0, L. J. 157 gir “S - 427 
Mahomed Ibrahim v. Ambika Pershad (1912) I. I. R. 39 Cale. H La R. ; 

39 I. A. 68; 15 ©. L. J. 41l a Ge ae 240 
Mahomed Kanni v. Pethani (1915) I. L. R. 39 Mad. 946, “vee, 826 
Mahomed Musa v. Aghore Kumar Ganguly. (1914), L. R. 18 I, A, 1;-I,- 

L. R.42 Cale, 801; 21 ©. L J. 931 u ys 439, 472 
Mahomed Wahid v, Mahomed Ameer (1905) I. L. R. 32Cale, 527; 10, 

L J.1607 «ice pe ad O Se DGA 
Mahomed Warris v. Pitamber (1874) 21 W. R. 435 dige a 206 
Malikarjun v, Narhari (1900) L. R, 271. A. 216. ; I. L. R 28 Bom, 337... ` 130, 
Malthy v. Murrells (1860) 5 H. & N. 815 | kab a A 644 
Mandal & Co. v. Fazul Ellabie (1918) I. L. R. 41 Cale, 825 . ae 237 
Mane Mahammed v, Dhani (1912)170. L.J. 71 ` q ' ace cAST 
Mangal Pershad v. Girijakant (1881) I. R. 8 É A, 193; 1.2.8 Cale. ` 

51 . .. iia we 219 
Maniekam, D. Ranni (1905) LL R 29 Mad. 120 aan e, w © 4109 


Mani Lal v. Trustees for the Iinprovement of Culeutta (1917) L I R 
45 Cale. 843; 297 Q, LA JL u oe és a S11 


atx 
` . . : PAGE 

© Maniram Seth v. Seth Rupchand (1906) 1. L. R. 33 Calc. 1047 m 436 
Manohar Das v. Ram Autar (1903) L L. R. 25 AH. 431 wi) OG 
Marquis of Winchester’s case (1599) 6 Coke 23... ae a 48 
Maral» v, lyrrell (1827) 2 Hagg. 84 ... see cs ih 47 
Maruti v. Banubai (1902) + Bom. L. R. 801 bin HB 
Matadin’v, Ahmad (1912) L. R39 T. A. 49; L L. R. 24 Ali, 213; 15 Cc a 

L, J. 270 das a 256 
Mati Lal ù. The Easlarn Mortgage sa Agency Co. (1920) 95 U wN | 

265 ua, ii aa ee Sut we ALT 
Matsonkis v. Priestman & Co. (1915) 1 K. B. 681 Ss vee 152 
Meek v, Kettlewell { 1842) 1 Hare. 464; T Ph. 343 ` Mie) = ise 477 
Meena Kiimari v. Bijay Singh (1916) L. R. 44 I, A. 72; L L. R. 4J Cale 

662; 25 ©. L. J. 508 “eee i aa sie’ 17 
Mehari Bibi v. Yakub Ali (1906) 11 C. W. N. 156- sad ee - 117 
Metharam Ramrakhiomal v. Rawachand Ramrakhiomal (1917) L. R 

45 1. A. 41; 27 C L JJ. Ho s ag 362 
Metropolitan Ry Co v. Jackson sem 3 App. Cas 193; 37 L i ©, P, 
a ae Se oo. et 
Milwakea Ry. Co. vi ‘Kellogg (1876) 4 | Otto. 169. Bons “ae 92 
Mir Mahomed v. Kishori (1893) L. R. 22 1. JA. 129; 1. L. R. 92 Cale 

909 we BH 
Modhu Sadin ‘Singh v, E. G. Rooke (1897) L 1. 25 Cale, GLR 

$41. AIG i oA wa 195, 
Mohavaral v. Abul Hamid (1904) 1 4 L J. 73 Ps an 693 
Mohesh v. Biswa Nath (1897) I L. R. 25 Cale. 250 ote a 452 
Moosa Goolam Arif v. Ebrahim Goolam Ariff (1912) I. L. R. 40 Cale i 

- 166. LJ. 468 ... gah we 240 
Mor phett v. Morphett (1869) L..R. 1 P and, D. 702 er ws 107 
Moss v. Smith (1850 ) 9. C. B. 94 (103) 82 R. R. 307 sae aa 152 
Moti Lall v. Govindram (1905 ) I. L. R.-30 Bom. 83 `° e l a 536 

- Muhammed v. Harsahi (1885) I. L.R. 7. All. 716 oF we 259 
Muhammad Alladhah Khan v. wahana Ismail Khan. (1888) L L. R 
10 All. 289 a is a 481 
Munna Lal Parrack v. Sarat Ghunaer Mukerji (1914) I. L. R. 42 Cale, 

776; 21 ©. L, J. 118 a's ose vee aia 117 
„Muralidhar Shukul v. Narsingh Deo (1911) 15 C. L. J. 483; 17.0. W. 

. N. 118 >o Zu san ii aes a 19 
Brang Wiki e, Muhammad Yasin Ali (1918) I. L. R. 38 AÙ. 652... 622 
Muteeram v: Gopal (1873) 20 W. R. 187 es 460 
Muthuswami r. Sunabedul (1896) L. R. BL A, 83; 1. L. R 19 Mad. 

405. es ji sa sie we 263 

| Muttu Nayagain v. Brits (1918) A. C. 895 és wi 345, 595 

Muttu v, Vythiling (1908) I. L. R. 32 Mad. 206 e un 489 


Mutuvaduganadha Tever v. Periasami (1896) L. R2LA128 ° ww. 391 


xia, 


Mutuswami v. Muthukumaraswamy (1892) 1. L R. 16 Mad. 23 e 25 


N. 
~ ka 
N. o. Nt (1862) 3. Sw. & Tr. 334... wee abe 
N. E. Railway v, Hastings (1900) App. Cas. s60 | weg Agy: 332 
Nagappa v. Venkat Rao (1900) I. L. R. 24 Mad. 265 ove hea 248 


Nandipat Mahata v. Urquhart (1870) 13 W. R. 209; 4 B. T R. 181 a 48 
Naraganti Achammagaru v. Venkatachalapati (1881) 1. I, R. 4 Mad, NA 


250... te i a 391 
Narasimham v. Madhava (1903) 13 M. 1. J. 329 a. ose -e 469 
Narayana v. Krishna (1884)I. L R. 8 Mad. 214 ice san e -209 
Narayan v. Sono (1899) L L. R 24 Bom. 345... is wee , 10 
Narendra Bhusan v. Jogendra Nath (1916) 20 ©. W. N. 1268 346, 596 
Narindar Babadur Singh v. Achal Ram (1893) L' R. 201. A. 77 , - 890, 522 
Nasivul Hag. v. Fyzul Rahaman (1911) 1. L. R. a3 All. 45758 A. LJ. 

275 a ite Si agé 475 
Nathu v, Annangara (1907) T. L.R. 30 Mad 353 A p ea a 239 
Nanji Koor v. Umatul (1911) 15 C. L. J. 853. PA T ni naa a 8B 
Nicholas v. Asphar (1896) I. L. R. 24 Cale, 216 ja o 2AT 


Nirmal v. Mahomed (1896) L. R. 25 T. A. 225; 1. I. R. 26 Cale: - IL oa... 210. 
Nirmal Chandra Mukerjee v. Dayalnath (1877) I. LR. 2 Cale. 189°... 309 


` Nirod v Harihar (1920) 32 C. L.J.19 | s e” n BBB 
Natayi Behari v. Hari Govinda (1899) I. L R. 26 Cale. 677 roe 201 
Nizamuddin Shah v. Bohava Bhim Sen (1918) I. L. R. 40 All. £03 its 117. 
Norton v. Elam (1837) 2 M. aud W. 461; 46 R. R. 646 rr va 5H 
Norton v. Seton (1819) 3 Phill. 147 a . ; 108 
Nrityamani v. Lackhan (1916) I. L. R. 43 talo. 660; a G L. 7 
1 X a oe „a. 256, > 262, 368. 
Nugender v. Keimings (1867) n M. L ‘A, 941. ay. nate 429 
Nujeeboonissa, Bibee y. Bibi Zumeerun (1869) 11 W. R. 196. ae 80, 


Nundkishore Lal v. Ranee Ram Tewary (1902) I. L. R. 29 Cale, 355 ,..., 462 


0 


Ogle v. Vane (1868) L. R. 3. Q. B. 272, uu a ees 

O' Gorman v, O’ Gorman (1003) 3 1. R, 583 . wae ioe 93 

Ovmda Beebee v. Syed Shah Jonab Ali (1866) 5 W. R. 133 vw. 480 
Poy: 

Panchu v. Chandra Kanta (1909) 14 C. L, J. 220 ; iss F 335 


Pahalwan Singh v. Muheshur Buksh (1872) 12 B, L, R. 391 < cie W 


xiii. 


Pamulapati Venkata Krishniah v. Kondamudi Subbarayudu (1916) 


L L. R. 40 Mad. 688; (1916)2 M. W. N. 256 ii ab 
Pandurang v. Anant (1903) 5 Bom. L. R, 956 ~a. Ss oie 
Pandurang v. Vinayale (1819) I. L. R. 16 Bom. 652 aia zi 
*Panga v. Unni (1990) L L. R. 24 Mad. 275 ic a or 
Panton v. Williams (1848) 3 Curt : 530; 2 Notes of cases (sup) 21 ae? 
Paparayuda v, Rattamma (1912) I. L. R. 37 Mad. 275 “ape se 


Parambath v. Puthengattil (1995) I. L. R. 58;Mad. 406 
Parashram v. Govind (1895) I'L. R. 21 Bom. 226 


Parbati Kunwar v. Chandarpal Kunwar (1909) 861, A:125... - sea 
Parmeshwar A hir’s Case (1918) 3 Pat, LJ. 587 2... 5 00 ven e 
Parrs Banking Co. v. Yates (1891) 2 Q; B. D. 460 ` Seas, T vee 
Patringa v. Madhavanand (1911) 14 C. L. J. 476 .. Sen Sa, og aaa 
Pauliem Valoo v. Pauliem Sooryah ee L. R. 4. iT A. 109; T. gA R, 1 
"Mad, 256 `; a és ase 
Payang v: Pona Lana a (1914) A.C. 710; B R “41 1. A; 142 ; 18 c. Wi N. 
617 Pse oo ee ia 
Peacock v. Madan Gopal (1909) L L. R. “29, Cale. 498 bi Bt 
Peareth v: Marriott (1882) L. R. 22 Ch. IM. 188 ae On oe 
Periasami v. Periasami (1878) L. R. 5. L AV6l a. VO ae P 
Pertabnarain v. Triloki Nath: 1 (1884) L R 11 I. A. 197; “J. LR. n 3 
~ Cale. 186 > wi a E eae sis 
Pettru v. Sankara (1915) I. L. R. 40 Mnd. 955 u uus wi 
Philips v. Davis (1807) Times, 13th December, ... * or as 


Philips v. Philtps;(1878) 4 Q. B.D. 124 a 
Phool Chand v. Rughoobuns (1868) 9 W. R. 108 . - K 
Phul Kumari v. Ghaneshyam Be 1 LR 35 ‘Cale. 902 ; j C. L 7. 


36 (P.C) ~ ia hi “ie x 
Pindi v.: Pindi:(1907) I. L. R. 30 Mad. 486 d teas AA ai 
Pindi v. Veera (1907) I. L. R. 30 Mad 304 a tao vee’ 
Pollard v. Wybourn (1828) 1. Hag Ecc. 786 ~ n. fee las 
Pope v. Onslaw (1692) 2 Vernon. 286: ‘ee Sage as is 
Popkin v Popkin (1794) 1 Hagg. Ecc. 733 (Note) ... ant aé 
Poutton v. Moore (1815) 1 K. B. 400 ... ot sc wae 
Pramada v. Lakhi (1885) I. L, R. 12 Cale. 60 ana ies a 
Prankrishna v. Biswanath (1872) 8 B. L. R. App. 101 oe = 


Prannath v. Rookea Renee tM Ae A, 312; 4W.R, P. C. 37 om, 
; ; 259, 202, 368 


Pranputitee v. Fattah Bahadoor (1633) 2 Hay 608 ves 

. Prasanna v. Srikantha (1912) I. L. R. 40 Cale. 173; 16C. L. J. 202 See 

Pratap v. Harihar (1909) I. L. R. 36 Cale, 927... 

Premji Jivan Bhate v. Haji Cassum Juma Ahmed (189: > I. L, kah 20 
Bom. 293 . sis ese tee one sa 

Preonoth v. Brishnath (1905) I. L: R 29 AN, 9 266 ..., D yeas AS ah 


Price v, Maning (1889) 42 Ch. D. 872° ` an A See 


PAGE. 


435 
345 


470 
184 
29) 


xxiv. 


Priestly x, Holgate (1857) 3 K-and T, 286 

Promatha r. Lee(1919) 23 C. W., N. 533 

Provas Chandra Chatterjee 7. Jaharaddin Mondal (1920) 32 c. TT. F. 
Pulteney'*, Warren (1801) 6 Ves. 73 ,.. . 


R. 


| v. Bennett (1866) 4 F. and F. 11105 F JA T 
= a Bertrand (1867) La R. 1. P. C. 520 oes ae ees 
R. v, Clarence (1888) 22 Q, B. D. 23 ... e 
R. v. Sinclair (1867) 13 Cox. 28 see os 

R. S. N. Co, v. Choutmull Dogar (1898) I L. R. 26 Gale. 398 : 
Radha Kissen v. Nauratan (1907) 6 ©. L. J. 490 ,.. ve 
Radha-Krishna Das v. Rai Krishna Chand (1901) L, R. 28 IA. 182 

1. L. R. 93 All 415 v 
Radha Kunwar v, Reoti Singh gmo L LR 38 ‘All. 488 ; "94 G. L 1 


587 . sii 
Raghumoni v. Nilnioni (1877) LL Rs 2 Cale. 390 ves 
Raghunath Roy v. Raja of Jheria (1919) L. R. 46 I. A, 158; 20 C. L. 7, 

106 ats ee se 


Rai Charan v. Kand (1897) 1. Ww. N. 8s? a i 
Raja v. Tatha (1911) I. L. R. 35 Mad. 75 
Raja Lakshmi, Sri v.Sri Raja ‘Suryal (1879) L. R. 841, A. 118 ; 1. L. R 


20 Mad. 286 556 ata see wee 
RajalMakund 4. Gopi (1914) 21 0. L. J. 46 = is 
Raja of Pittapur v. Suryya Rao (1885) LR. 191 A. 176 ; LL Ra | 
Mad. 520 one age wee 
Rajaram v. Ganesh (1896) I. L. R. 21 Bom. 91 ow. | aes tee 
Rajaram v, Nanchand (1903) 5 ‘Bon. L, R. 225. see oes 


Raja Saheb Perlhad v. Budbu Singh (1869) 12 M. I. A, 292, 
Raja Suraneni Venkata v, Raja Suraneni Lakshma Venkama (1869) 15 
M. LA. 113, ow ass sik ase 
Rajah Venkatagiri v. Isakpalli (1902) I. L. R. 26 Mad. 410 .,. ea’ 
Raja Vonkayamah v. Raja Boochia Vankondara (1870) 13 M. I. A. 333 
Rajendar Pertab v, Lalljee (1873) 20 W. R. 427 ; 2 Suth P. C, 910 
Rajeshwar v. Gopeshwar (1907) I. L. R. 35 Calo 226; 7 ©. L J. 3160 ... 
Rajlakshmi v. Katyayani (1910) L L. R. 28 Cale. 639 ay: 
Rajrup Singh v Ramgolam Roy (1888) L L. R. 16 Calc. sis 
Ramakrishna v, Krishnasami (1918) 36 M. L. J. 641 
Ramanathan v. Subramania (1902) L L. R. 26 Mad. 179 sae 
Rama Rao v. Rajah of Pittapur (1918) 45 I. A. 148; 28 C. L. J, 428 
Ramasamy v. Muniyandi (1910) 201M, L J. 709 an ah" 
Ramaswami v. Ramaswami (1907) I. L. R. 30. Mad. 256 
Ramaswami v. Vy thinatha (1902-3) L L. R. 26 Mad. 760 ... 
Ramayanam +, Enamandra (19) 5) 2 Mad. Ta. W. 625 ase 


Paat 
Bam Bijai Bahadur Singh v, Jagatpal Singh (1890) L. R. 17-I..À. ae 390 
Ram Chandar v. Kollw-(1908) L L. R. 30 AIL 497 > o me -ae 469 
Ram Chander v. Dhurmonarain (1871) 7 B. L. R. 341; 15 W. R: 17 F.. B. 470 
Ram Chandra v. Mudheswar (1906) I. L. R. 33 Calo, 1168 ... ie 206 
Ram Chandra v, Vinayak (1914) L. R..41 1 A. 290; L L., R. 42 Cale. 
304; 200. L. J. 573 a sae 984 
Ram Charan v. Anukul (1916) I. L. R. 34 Calo 65; 40. L. J. 578 ws, 258 
Ram Charan Naskar v. Hari Charan Guha (1906) 7 CL J, 107 e, 197 
Ramdei v, Abn Jafar (1905) I. L, R. 27 AIL 494. a aay 430 
Ramendra v. Brojendra (1917) L L. R. 45 Cale, 111; 27 0. L. J. 158 |... 869 
| Rameswar v, Provabati (1914) 20 C, L. J. 23.. e AQ 
Ramgopal v. Shamsakhaton (1892) L, R. 19 L A. 228; 1. L R. 20 Calo ... 
T - hs sa se 348 
Ramgopal Mookerjee v. Mameyk (1867) 13 8. D. a 101 ae a 249 
Ramjiram v. Sadhusaran (1917) 2 Pat. L. J. 493 . bas ve 593 
Ram Kanie v. Gunesh (1883) 33 O. L. J. 513... | 516 
Ram Kripal Shukul v. Rup Knari (1888) L. B. 111 LA. 37; LL R 6 
All. 269 is 219,406 . 
Ram Krishna v. Venkata Subbiah (1914) 17 M. i 7. 139 ... ads 435 
Ram Kumar v. Mo. Qneen(1872) L R. L A. (Sup) 43; 11 B. L. R. 146 . 
P. C.; 18 W. R. 166 bi es wie! | oe YA 
Ram Narain v. Lal Das (19071) 60. L. J. 595 .., A ae A94 
Bam Nath v. Kusum Kamini (1908) 4C. L, J. 56 ; vee 809 
Ramniranjan v, Prayag Singh (1881) L L. R. 8 Cale. 188. ... ae 4B 
Ram Nundan v. Janki Kuer (1902) L. R. 29 I. A. 178 ie, ae 390 
Ram’ Pratab v. Emperor (1912) L L. R. 39 Cale, 963 ieee W 
“Ram Sahai v. Ahmadi (1910) I. L. R. 33 All: 302. . "oe 238 
“Ram 'Bijai Bahadur Singh v. Jagatpal Singh . Sue L. R. 17 Lı A. RB isc: TO 
I. L. R. 18`°Cale 111 sia, BA aa E E 
Ranjit v. Ramdhan (1909) É L. R. 31 A1482- Ga Ng st tare 
Rash Mohini v. Umesh (1898) I. L. R. 25 Cale. B24 ;,dc R. 25,1, A, 109, 2 48 
Read v. ‘Bishop of Lincoln (1892) A. O. 644 ao. eT eWeek ai ve, „392 
Read v. Brown (1888) 22 Q. B. D. 131 ° . C. 7 ist YP es L931 
Rebati Mohan Das v. Ahmed K han (1907) 9 C. L i 50. a ae 468 
Re Bridgwater (1910) 2 Ch. 342 > u = Bde es eee Eh Gem, OD 
Re, Charles; Trnatsl(1875) 52 L.'J. Ch, 525 a K aaa, 418 
Be Ellenbourough Tewari Law v. Burne—T, R. (1993) 1 Ch. é97 oe 464 
Re Park (1910) 2 Ch. 322... = gka an 420 
Reg v. Meian (1868) 10 W, R. (Crim) 30 septic we 2233 
Reg v. Naiada (1865) I. L. R, 1 AIL (F. B.)AS ... UTO M 8 
Reg v. Rughoo (1864) Sup, Vol. W. R. (Crim.) 30 ON? nine TT "233 
Reguna Nagendran Chetty v. Kuppusami Aiyen (1918) 4 Mad. L. W. 148 435 
Revji Patil v. Sakharam (1884) I. L. R. 8 Bom. 615 nee we = 3009 
Rex v. Ball (1911) A.C.47 0 un np Sse aa 224 


Rice. Baaundale (1861) 7 H, and NI O an i u 8 


a 


xxvi, 

taana PAGE 4 
Risal Singh $i Balwant’ Singh (1918) D: R:46- rA. 168 1, ib. Rs.40, Al: ut aut 
en 593; 980, TL. J.519 TL ete rfe o AZU 
Robinson v. Darisòn (1871). R. 6 Ex267 i tenes ierde, 11,04, 
RGBinson-v, Emerson (1866) 4H'and C. 385.4 teu EAN stance NE GA 
Roghoobit'»- Ristiby reste) ee ous hf ‘ste Sige HY Rodis pd’) vrai? 

3 Buth P.O: R. 67 EVE Tar ONE Fife 497 


Rodgers 4 Comb pasa Lig cari SSFP! cunt s. yang’) ni 
Bodocondéhi v. MÄO (1886) 170 B; D. 316° 1D: D. 670% magt? mgg 
Heaney Marah v. Tiinity Moute (1870) É. 1.5 Bx. 208 PE RET E£. Kelo] 
Hosp Lail v. Tans Dols F (i908): TU 2a iad (1 ie btwn rel e ma at gage 
RSWbothain v. Wilson (1860) 8 H. L. GP sags’ 2) OS CART Hedrerea' t > anung: 
Rowo v. Vrng i996)? Brod iba B103 Tat ih CT, aesedda ms eag) 
Reider Singh r. Dignpal Singh (1902) I. Ti B. 26 AN: 156 .. a yg 
Biichor Das v. Parvati (1898) 1. B! 26 T AN; PE LER, og Bonkers i r 1428 
Rip Singh, Rajah +: Rani Basini (1884) L. a pi p Rigga. mening 
Ryshurn’y, Pearymani, (1863 Marshal gag" 4! “2S PRE dergo wi a 476 
Ryder v “pyder daaar A Be Rep. ae} 66: ‘vii peels Toi N gok! 


Bor OTe RIT i h 

eki ee ae ent | a JCB ON idors pty dred ea mesi 
eo Uhr Tout JI GEN apa) TA Tre cons g an emn mefl 

Srv. E. (1863) 3 Sw, & Tr. 240., ae ee PAL amI et tee 191 


Sabhapathi Chetti +, , Narayangami Chetti (1991). D Ty. R25 Mad. 555 ary BOF 
Sabitri Thakurain 1, Savi (1921)48 L A. 7685 B3 Caled. 80%). u. ror RO 
Sadakut Ho seiu, Syed r. Syed;Mahomed Yu pff (1983) 111A 31. pesat Ahh 
Sadik Hy niu v. Ha bim AWAPA) B AA e ray bhat, ken ABA 
Sajadi Begam ~. Dilwar Husaing(1919) Bebe Re 40 Aye ATA peelt, aray DAE 


Sgukarnath Mukherji v. Biddntlata Dehi £49)8) 287C Mor Ty 27h. > inepe 058 
Sanquer, gyLondon & SAW., Ry.¢Ce) (0859-18 GB AL poge Sanla i iaj 95 
Santok Chand v, Emperor (1918) I. LR. 46 Calo. 432 pry nja) T T. 268 
Sarada v- Mahananda (190!) I. I ReBl Galos48 wi of corte ac ka sj 309 
Sarasoonderge 4. GolamsAli, (1873) 49" W Ba 141 PO NG yc Haa 4998 
Sarat Chandra Ghose v. Shyam Chund: Singh Roy (1912)T; L,&. 39. Des 
ves Cale. 663; 16 C. LT ar JET Chad O SE ei iva ate: 1499 
Sarat Spndari v. Umaprasad (1904) B Ta RYL Calos 6281 a. O erge je AOA 
Sardar Singji v. Ganpat Singji (1889) I. L, R. 14 Bom. 895 core!) saeir 698 
‘Sepdhari, Lal v. Ambika Prasad (1888) Ţ. R. 15 L. A. 19351. uB IG 7 5 a 
jor Gallo. BBL Sh ro gested) SL arat A reed Bound duces ote wil 120% ° 


artaj Kuari’s case (1888) E R. 15 I. A. 51 aie KN E «381 
Sashi Bushan Misra v. Jyoti Prasad Singh Deg. cig) te Ti ‘Adobe as Woe afi 
gaw 250. L. J.265 uedi h Ped Hd Peet) Pate. 28H 
&a-ivama_ v. Meherban (1911) 18,6. Ta 43, ni; ao A ANA PE | 


Watcown mw Secretary, at State (1894): F. In Rudd Cale. 252 berani sali aik stone 11230 
Satgur v, Rajkishore (1919) L. Le R42 A4152 fp ty tial’. Geu 18344 
Satish Chandra v. Ram Doyal De (1920) 32 C. L. J. 94) ah 0 LOL) lis. B54 
Satish v, Satya (1910) 14 C. W, N 576 aaa fue bi Cath wyotin cae ater, 0800 


etn” 


aaa < PAGE. 
a Hamilton (1892) 15 L. R.A. 531; 198. W.5 o. hOB 
Scheepvaart v. North African Coal Co. Geib) ng 5 e wana aaa bi 
Secretary of State for Tadia i in ‘Connell’ t. Sriniwaah Ghatiai (1918) I. a areon 
. R40 Mad. 268.. Te EES Sek ae BOE OB 
Sefton 4. “Hopwood (1888)'1 F. & F. so! E ae A vat Dani dy 
. ‘Serra ê. Noel (1835) 15 Q. B.D. 549 .. stelle Eee Es gÀ 
Sesha v. Krishna (1900) L L. R. a4 Maf g TuE pen E a aah 
‘Besha Ayyar v. Nagarathna Lala (1903) LHL. R: 27" Mad. 17871 Tee saa Neo 
Seshami Patter v. Moss, (1893) L L. R. 17 Mad. 445" a akan ag 
‘Shadasiv v. Dhakubai (1886) I! L. R5 Rom. 48071 1 int deebo ahir ago 
Shamsood v. Shewiikram (1814) URGLA7; ba R 40917 T nu EBO 
Shamsuddin v Abdul (1906)II. L. R. 31 Bom. 165° ee Ge Ee an TS 


‘Sham Súndar v. Achhan (1898) 7. LR! 21 ‘att 1; TL. ROUT A.’ 183130; 468 
Shashiblinsan v. Chartisila’ (1916) 36 LCi add certs nia chants tang 


‘Shearmita v, Fleming (1870)'5 B. I RE 619 an abe ae aana atag 
‘Sheobaiat v. Nawrangdeo | abbr t LR. '28' Cale. sey YEH WANG a 
‘Shoonandan v. R. (1918) 3 Pat’ L. a 581 a cism sad UE AD en Saline 
Sheophén Deonarayan (GHIR A Ta J gg Leet oe ells ueatelgg7 
‘Shoo Singh, Thakur v. Rani Raghubans IET R. 32T. A. 203; ih 
O CR 27 AN, 884; eee PAY | EN e oD da vids a yg 
Shew Prosad v. Rám Dander (1913) 1. È. B. gl baik. 323 OEY fe 559, 
Shibeoson, “Wraharande 4. “Mathdotaildtl' (1860) ‘13M. ca £970 gege dun 
W.R. P. Œ18 Ow: LA 296 
“Shridhay v. Narayan (1874) 11; Bom. ie R aot: Cs) Iad] o Pate 9g9 
| Shunmagh “Boya y.” Mehika (1909) I. LUR 32 Mutt! 4003 LOR, geen 
* JLA 185 : iss shear e S 

Shuttleworth v. Laycock ( (ieg) enon! 945 ona aE gets ales Ae cue “o: odo 
| Shyanionand v. Raj Narain (1908) 4 ©. g5 he ae a 
| Sbyampeary v. kale Mortgage | and! “Ados Cd. (1917) “99 C. W.’ NI 

996 dane bP =l d logi a tots ricky a we ey nthe yal Li 
_ Singantv Drina ( (1907) L'Y. E. ‘a1 ited’ ind e ee téa peptra D 30 
‘'Siondet ù. Hall (1828) 4 Bing 607; 29 RIR; 651 FET g oy io um oe gg 
| Sivagshga “base (1863) GMT, AL 539 | TE Ee upeeta! oe ae ae 360 
| Sivaramalings v. Sabharathna (1918) 36 M. L J. 624 a, a gOS 
| Skiliner v.ISankerlal (1908) 5-A, Te 638 nu SE ai PY tet 507 
Smith v.-London 8. W. Railway Co, (1870) L. R. 6 C. P. 14 93 
Smith v. Smith (1898) 171 Moss. 404 ;'68 Am St. Rep. 440; 41 L, R. A. 

800 ve we 105 


i ,Soobul v. Ruseick Lall (1888) I, L. R; 15, Cale. 203 ie cave Pepe de. dpe ete S 
1 :Soorjomonee v, Suddanand (1873) 1. RL A. Sup. Val, 22; 12 BOL. Ro 


aki 804; 20 W. R. 37 ae ett seater al Tas 5 as ‘191 

Sorabji v. iV. Govind: (1891) L Ja, R. 16 Bom AY e ay nyt t16 
soSpaight v. Tedcaştle (1881) 6 App. Cas. 217 e i enaa ae 92 
»aSparrow v. Harison (1841) 8 Curt 16... ciy seed oF ghm ve vesh sa 1108 


ic 8reeman v. Gopaul:(1868).11.M: L.A; 28 rN, We En Qr. FA e dst asa, as 1203 


è Paor. 

Sridhar v. Narayan (1874) 11 Bom. H. C. R. 224 237 
Srigopal v. Pirthi Singh (1897) L. Le R. 20 All 110, (1908)L, R. 29 I. A. 

118; L L. R. 24 All, 429 234 


` Srinath v. Dinabandhu (1914) L. R. 41 I. A. 221; L L. R. 4a Calo. 489 ; ° 


20 ©. L. J. 385 ... igs care 
Srinath v. Haripada (1899) 3 C. W. N. “637 
State v. Lowell (1899) 79 Am. St. Rep. 358 
Stickny v. Kuble (1915) App. Cas. 386 
Strain v. Strain (1885) 13 Rettie 132 ; 23 Soot L. R. 90 
{Strinivasa v. Strinivasa (1892) I. L. R. 16 Mad. 31 
Subbaraya v. Muthayammal (1918) 35 M. L. J. 684 
Subbramanys v. Padmanabha (1896) L L. R. 19 Mad. 267 
Subramania v, Balasubramania (1913) I. L. R. 38 Mad. 927... Sas 
Subramanya Pandya v. Subramanya Pillai (1894) I. L. R. 17 Mad, 316 ... 
_ Suddertonneswa v. Majada (1878) I. L. R. 3 Cale. 694 
Suikeena v. Hajee Mahomed (1913) I. L. R. 38 Mad. 221 
Suleiman v. Mehmdi Begum (1897) L. R. 251. A. 15; I L R. 25 Calo. 
473 
Samsuddin 4. Abdul Hosein (1908) L L R. 31 Bom. 165 
Sundar Singh v. Bholu (1898) L L. R. 20 ALL 322 55 
Sunde» Koer v. Rai Sham Kishen (1906) I. L R. 34 Cale. 150 ; 15 
C. L, J. 106 i 
Surajmal v. Horimal (1917) 20 Bom. a R. 185 ... 
Surendra Nath Banerjee v. Secretary of State ~ for India (1919) 24 
C. W. N. 545 
Surno Moyee v. Shoshee Mokhee (1868) 12 M. I. 4. B24 ; 1 W. R. P. a 
5; 2B. J. R. P.C. 10 sii En 259, 262, 
Suryanarayana 1. Gurunada (1897) I. L. R. 21 Mad. 257 
Suryanarayana v. Tammanna (1901) L L. R. 25 Mad. 504 
Susil v. Apsari (1914) 20 C. L. J. 501; 19 C. W. N. 826 
Svenson v. Svenson (1903) 178 N. Y. 54 A Se 
Syamacharan v», Kshetramoni er I. L. R. a7 Calo. 521; L. R. 27 
L A. 10 ; Re 535 wee 
Syam Kisor v. Dines (1919) 31 oO. L. J. 75 she dè 439, 


T 
Tailby r. official Receiver (1888) 13 App. Cas.523 
Tajjo v. Bhagwan (1893) I. L. R. 16 All. 295 
Tamasha Bibi», Asutosh Dhur (1900) 4 C. W. N. 513 


Tamplin Steamship Co. v. Anglo Mexican Petroleum Products Co. 1916) ' 
-2 App. Cas. 397 
Tarak v. Syama (1913) 36 L C. 292 


Taran Singh r. Ramratan Tewari (1903) I. L. R. 31 Cale. 89 


417 


b 


xxix. 


X ; - Paak. 


Temperley Steamshipping Oo. v. Sunyith & Co. (1905) 2 K. B. 791 we 149 
Tenants v. Wilson (1917) App. Cas. 495 oH dei ie 167 
Thacker v. Hardy (1878) L. R. 4 Q. B. D. 685... sis we 535 
Thékurdas v. Joseph Iskender (1917) I. U R. 44 Cale. 1072 . iss 15 
Thayyammala v. Rajali (1911) 2 Mid. W. N. 427; 10 M. L. T. 326 :... 248 
Thirumala v. Kadokar (1914) Mad. W. N. 1907 ... i -597 
Thomas v. Moore (1889) L, R. 23 Ir. 599 aa ae ou 246 
Thomas v. Thomas (1855) 2 K. and J. 79 “te ies 349 
Thomas and Coy Ltd v. Portsea Steamship Coy. Lid (1912) A Cl a 145 
Thompson v. Calcutta Trammay Co. (1893) I. L., R. 20 Cale. 319 vee 309 
Thorn v. Mayor of London (1876) App. Cas. 120 ... a yas 167 
Thriakaikat v Thiruthiyil (1905) L L, R. 29 Mad. 153 wei she 238 
Tilakdhari v. Khedan Tal (1920) 32 ©. L. J. 479... as 458,-472 
Tilley v. Thomas (1867) 3 Ch. 61 oes aaa Ss aa 251 
Tipperah Case (1869) 12 M. I. A. 523. Set ahs 389 
Tiruvamalla v. Chinna (1915) L L. R. 40 Mad. 177 sue ae 247 
Tirthanund v. Natty Lall (1878) I. L. R. 3 Cale. 774 za n. 516 
Toronto Railway Co. v. Toronto City (1920) A. O. 451 zs 570 
Trikan Damodhar v. Lala Amir Chand (1871) 8 Bom. H. C. R. 131 
(A. C. J.) ues ete ots a. 539 
Toolss v. Sudevi (1899) I. L. R. 26 Cale, 361 315 


Trustees for the Improvoment of Calcutta v. Chandra Kanta Ghosh 


(1916) I. L. R. 44 Cale. 219; 240, L. J. 246 (1919) L L. R. 47 

Cale. 500 P. CO; 32 C. L J. 85 = - zi 511 
Tuff v. Warman (1857) 2 ©. B. N. S. 740; 109 R. R. 865; oien in : 

Exchaquer Chamber (1853) C. B. N. S. 573 ;-116 R. R. 774 ive 92 


Tyrrell v. Paintin (1894) P. D. 197 ... ai ote ite 590 
U. 
Uhla, The (1868) 19 L. T. 89 ig - 9 
Umaprasad v. Gandharp (1887) L. R. 14 I. A. 197 ; I. L R. 15 Calo. 20 210 
Umed v. Pir Saheb (1883) I. L. R. 7 Bom. 134 ... ss ae 238 
Umesh v. Raj Bullubh (1882) I. L. R. 8 Gale. 279 iz ite 18 
Umeshananda v. Mohendra (1911) 14 ©. L., J. 337 sea ga 247 
Union Bank v. Jugram (1880) 16 Ch. D. 53 ibe sas 417 
Universal Stook Exchange v. Strachan—L. R. (1896) A. C. 166 ace 534 
Upendra v. Sham (1907) 11 ©. W..N. 1100- Be sei wee 187 
Upendra Nath v. Bindesri (1915) 200, W. N. 210 ide ise 469 
Uttam v. Khetra Nath (1901) I. L. R. 29 Cale, 577 See a teal 250 
V. 


Varda v. Jeeva (1919) L. R. 46 L A. 285; L L R. 43 Mad. 244 ve 505 


is |. 
sox, 
ai PAGE. 
Velammal v. Valammat (1910).20 M I. J..349 7. baths Donet. BOD 
‘Velusaml v. Bommachi (1913) 25 M. L. J: 894... KN aaa 336 
Venkatanarayana v. Subbammal (1915) L. R. 42 I. A.. 195; T p. R... 5 
38 Mad. 406 ue. tweets sania ak, U8 429, 468 
Venkata Rao v. Court of. Wards (1899) L, R. 126, L A 835 L L, Re in 
ree 22 Mad. 383 thew > eee Pe NG es fee . . 399 
Venkatesh v. Bh vani (1993) 5 Bom. L. Re 17k. ... Ota eg Rear 348 
Vernon v. Watson TL. R. (1391) 20. B. 233.. 4 NG a bon 570 
Virgil, The (1842) 7 Jarit 1174. sasin ‘ dean ajaa OL 
Visvanath v. Sri Run. Chandra. (1914), 17 M. A T. 8. 1.. 435 
Vondal v. Vondal (1999) 175 Mass. 383; 78 Am. St. Rep.,502 .. . 308 
Vundravandas v. Curiondas (1897).1. L. R. 21 Bom. 646 R 433° 

G ` hi va E obs S ‘ 
et ae toot h Gri n OE 
W. v. B. (1905) P. 281 e, aan S 109 
Walker v. Giles (1848) 60. B. 662, . .. Sn on re 
“Walker v. Hirsch (1884) 27 Ch. D. 460 , LEED pph i ` wi 
Walkerw. Walker (1860):2 DeG. F; & J, 955 ps Pe 420 
Wallingbord v. Mutual Society (1880) 5 App. Cas. 685 | “417 
Wallis v. Smith (1882) 21 Ch. D. 243 eas nawa SLT 
Walsh v, Lansdale (1882) 21 Ch. D% ` ae ` 439, ATI 
Warthiem v. Chicontini Pulp Co, (1911) App. Čas, 501 ne a “is 
Webb v. Austin (1841) 7 M.M: Ei eee ie ae 
Wedgwood v. Dentên (1871) L: R. 12 m 200 oe A o | ` a o 420 
Welde v. Wealde (1781) 2 Les. 580" Tae Me ee Ae 
Wentworth v. Bullen (1829) 9 Bk: Ba; aa. R 1 OLT L 247 
‘Wotherad v. Wetherèd (1828) 2 Sim 183 ° Heh keg Ne a isune y sidade 
Wilkinson v. Collyr (1884) 13 Q. B. D. 1 WE 352 
Willie v. Lugg (1781)12" Eden. 78 = 248 
Wiseman v. Raper (1645) Ch. Rep. 159 Á 476 
Woomesh v. Rashmohini (1893) L fa R. 21 Cale. 979 oat Nae 48 
‘Wubudun v. see Hossien (1871) n W R. os eog Tr iaa Le paka adag 

oy cal te aR a . 1 PY ana A h ao oath 

i. r: ros a rey a ot s l eget) 

wd be ae Wass aba le ee A CE ayes Ve Poet Ae oe engined 
atos v, Fiune (1830) 13 Ch. D4 8394. CEAR naas alaa, malh odl? 

sak “ea ine hes Pr Pee RS aads ug, TC] 

a fe Dal cr ae Fa Wr wo re er 

l 3 eth yt ad ue bet spet J 
ta ti i tread 4 r ari npr i} 

n : rey) Cago pe GE GUC Gi de rede & ga Pat 

N 
EEY PRT Sab Dash oe Si aed a A vast Os td aw olen BYU i Jadu V 


The Calcutta Law Journal 
Reports. 


——i0:— 


-PRIVY COUNCIL. 
“gatot 


Biang Lord Buckmaster, Lord Atkinson, Sir John Edge, 
. and Mr. Ameer Alt, 


[on APPEAL FROM THE Higa Court or JUGAG EN AT Mapras.] 


W. KRISH NAMACHARIAR AND ANOTHER 
a v. 
_ A. SANKARA SAH. 
Fartnership—Refusal of "one parties to perform his dutics—Bffect of — Accounts 


under such circumstances, how to be taken. 


Refusal and neglect on the part of any onc partner to perform the dutics under- 
taken by him gives to any other partner the right to apply for dissolution, or with- 
out legal proceedings the partnership could by agreement between all the partners 
be dissolved ; for such agreement the conscnt of all the partners is necessary. 


- Where the sights fo obtain dissolution are not exercised the partnership con- 
tinues. 


In the ‘taking of Wecana of partnership bedhes, a proper alla wine should be 
made for the fact that the services of-certain partners were withheld. 

Appeal from an appellate decree of the High Court at Madras 
(Abdur Rahim and Seshagiri Ayyar JJ.), dated 29th August, 1916, 


~ which reversed* a decree of Mr. Justice Bakewell on the original 


side of the sime Court. 


The facts of the case ‘sufficiently appear in their Lordships’ 


judgment. The learned trial Judge held that it was open to the 
defendant (respondent) to give potice to the other parties’ that 
owing to their conduct he repudiated the contract. This he 
had not done, but continued the partnership business, and there- 


c 
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fore if there had been a loss he would have been entitled to call 
upon the other parties to bear their share, He further held that 
the plaintiffs as partners were entitled to an account of the business 
during the whole period of the contract, and that a proper allow- 
ance should be made to the defendant in respect of the 
business having been conducted by him without the assistance 
of the first plaintiff and the second plaintifi’s father for » 
certain time. The appellate Court (Abdur Rahim and Seshagiri 
Ayyar, JJ.) held that when the first plaintiff gave up the 
work he .meant to put an end to the partnership so faras he 
was concerned, and detendant accepted that position. They fur 
ther held that the partnership had terminated before the three years 
expired, and that it would not be possible to allocate any part of 
the profits to the period during which the plaintiffs were members 
of the partnership. Hence this appeal by the plaintiffs. 


Kenworthy Brown for Appellants: Both Courts have con 
curred in holding that there was a partnership entered into 
between the plaintiffs and defendant for a term of three years. 


No breach of their duty as partners was committed by the plain- 


* tiffs or either of them ; the defendant had no right to terminate the 


partnership and did not do so. 


The first appellant did not retire from the partnership, and the 
second appellant did not consent to his doing so. 


The rights of the plaintiffs were not conditional on their render- 
ing services. The effect of their refusal to serve might be to give 
the defendant a right to sue for dissolution, but not to end the 
contract, 


De Gruyther, K. C. (with him atkes and Narasimham) for 
Respondent : The nature of the contract is important: Walker v. 
Hirsch, (1). 


The contract for the metalling of the roads was made with the 
respondent. only ; he was responsible to the corporation. No losses 
were to be borne by the plaintiffs, and I ask that it should be held” 
that it was not a partnership, 


(Lord Buckmaster Both Courts decided that it was a con 
tract of partnership, and there was material to hold this.) 


The municipal contract was for work to occupy three years; 
(1) (1884) 47 Ch. D. 408. 
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the appellants did not do the work, and are not entitled to claim pbs, 
any part of the profits of it. A 1920, 
S Kenworthy Brown replied, , * W. Krishnamachariar 

Ti A ©, A V v 

A. Sankara. 
‘Their Lordships judgment was delivered by — 

, 19. 

Lord Buckmaster.—This appeal involves the construction of gea ? 


ean inartistic document and the application of clear provisions of 
law to ascertained facts, 6 


In December, 1910, the Corporation of Madras were inviting 
tenders for a contract to’ mend roads and supply the necessary 
material. The first appellant introduced the matter to the respon- 
dent who isa man of means. The father of the second appellant o> 4 
appears to have possessed considerable knowledge of the work that 
“was required, but unfortunately he was insolvent. Negotiations 
then took place between the two appellants and the respondent as 
to the best means by which the tender for the contract might be 
“put forward and the resulting profits divided between them. Ulti- 
mately it was arranged that a lease of certain quarries from which 
‘the metal would be obtained should be taken from the Corporation 
iri the name of the first appellant who should then transfer it to the 
respondent, the tender for the work being made in the name of the 
defendant. The defendant was to provide all the money, the ap- 
pellants doing all the work, it being understood that the second 
appellant would discharge his duties vicariously through his father, 


_, This arrangement was put in writing and its terms appear in a letter 


which was signed by the respondent on the 3oth December, 1910, 
and was addressed to the two appellants, It is as follows :— 


“ Tò M. R. Ry. : 
“W, Krishnama Chariar and A. y. Subramania Ayah, 3 


“In respect of the work to be sanctioned in my name in the 
tender which is going to`begiven in the year 1911 by the Munici- 
pality the advance and the money required therefor should be sup- 

` plied by me alone. That sum should bear interest at 12 annas per 
cent. You two should do the works taking pains. In respect of the 
profit and loss W. Krishnama Chariar should have 5-16th share 
and A. V. Subramania Ayyar 3th share for doing the work taking 
“paing and;I 7-16th share, In this manner the one share should be 
divided and taken at the end. Accounts, cash and all, should remain 
with me alone. .The expenses of gumastha, etc., should be borne 
“in common. ; 
“ (Signed) A, Sankara SAH, ’*: 


IP. C, 
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The tender was made and accepted, and a contract entered’into 
with the Corporation to do the work for three years from April, tgr, 
The actual contract is not before their Lordships, but itis agreed 
that itran for three years from the date mentioned and ne its pur- 
pose was to the effect already stated. 

The work proceeded under- the contract, the father of the sdcond“ 
appellant coming in and doing his work, until October, rgtt. Od, 
that date it appears that the first appellant abandoned his duties, 
and it is found by the learaed Judge in the High Court of Madras 
that thereafter he ceased to attend to the partnership business, Tne 
second appellant never appears to have performed much work on 
his own account, and the work that his father was to undertake ended 
on the 3rst March, rgrz, when he declined to do anything more in 
the matter. The respondent thereafter performed what other work 
was required, either himself or through his agents, until the- comple- 
tion of the contract in April, 1914. The appellants, thereupon 
started an action, claiming that the relationship. between themselves — 
and the respondent was that of partners, and asking for a declara- 
tion that the partnership terminated from the 31st March, 1914, with 
the usual and proper accounts and enquiries. The respondent 
dénied that the relationship between himself and the appellants was 
that of partners at all. He asserted that he had employed them to 
pérform work for him in connection with the contract on terms that 
their payment should be measured by a fraction of the profits to be 
earned, and consequently ‘when they left his service all their claims 
against him were at an end. Both the judge of the High Court of 
Madras and the learned judges on appcal have decided against this 
contention, and held that the relationship was that of partners and 
not master and servants, With this conclusion their Lordships are 
jn entire agreement. $ 

The history of the transaction and. the terms of the document 
itself show that the three people were together concerned in carrying 
out the contract obtained from.the Madras Corporation upon the 
terms that the work was to be rendered by the two appellants, the 
second appellant being represented: by his father, and that the money 
was to be provided by the respondent. Almost every word of the 
letter points to this conclusion ; the first sentence which throws upon 
the respondent the duty of paying the money necessary for the work 
taken in his name, is inconsistent with the view that he had already 
undertaken this obligation entirely on his owa account, and was 
going to bring in the two appellants as sglaried servants to discharge 
the work. 


“VoL, XXXIIL] ‘PRIVY COUNCTE: 


- . The division of the profit and loss in the. fractions mentioned 
and the rate of interest fixed for the capital introduced, though cap- 
able of being made applicable to provision for payment of salaries 
by a share in profits, are far more nearly allied to the usual provi- 
sions of a partnership; if indeed the profit and loss be taken as 
meaning shares in profit and in loss, and this their Lordships think 
is the true interpretation the only possible construction open is that 
of partnership. The final words which provide for the division of 
the share, the accounts remaining with the respondent, and the 
common share of expenses, are all proper partnership provisions and 
have no application to a contract of service. : 

The respondent, however, further pleaded that if the partnership 
were established, it was ended owing to the action of the .appellants 
“in refusing to perform their. work, and itis this. view which was ac- 
cepted in the appellate Court, though not by the learned Judge in 
the Court of first instance. The view of the appellate Court is that 
the partnership was ended by the first plaintiff in October, 1911; 
that the first plaintiff then gave up the work and the defendant ac- 
cepted that position. But this, if that be the true view "of the evi- 
dence, is not sufficient to determine the partnership. The partner- 

| ship when -constituted was a partnership between three people. 
Refusal and neglect on the part of ary one to perform the Cuties 
undertaken by him would give to any other partner the right.to 
apply for dissolution, or without legal proceedings the partnership 
could by agreement be dissolved, but for such agreement the con- 
‘sent of all the partners is necessary, and itis nowhere suggested 
that any such consent was obtained. The rights, therefore, given 
-to the defendant by the action of the first appellant were not exer- 
cised, and the partnership confinued. The same result occurred 
when the father of the second appellant himself declined to go on. 
The consequence is that the partnership never came toan end except 
by effluxion of time and that the plaintiffs are entitled both to the 


declaration they seek as to the period of dissolution and to the ac- 
count of profits earned. 


Iù taking these accounts, however, it will be essential to bear 
én.mind that the two appellants withheld, the first as from October, 
1911 and the other as from March, 1912, the duties which under 
the parinership agreement they were bound to perform. They 
alleged indeed that as from the date when they ceased working 
there was little more work to do, that the work really depended 
upon the initial organisation of the whole enterprise and that when 
this was once done, the matter could easily proceed. This may or 
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may not be the fact, and it is quite possible that services rendered 
during the first ra months Of the partnership may be of greater value 


than those rendered during the remaining portion of the time. Bft 


‘the claim of the ‘plaintiffs for an account of the profits without a 


proper allowance being made for the faét that their services were 
deliberately withbeld, is a claim which cannot be maintained. 


The learned Judge who tried the case appears to their Lordships 
to have directed the accounts in the proper form, subject to this 
that their Lordships think it should be made plain. upon the face 
of the order that the work which the respondent was called upon to 


| perform was that very part of the oe which the appellants 


had undertaken to execute, 
The enquiry, therefore, should be as to what is a proper ‘allow- 
ance to be made to the defendant by reason of the fact that owing 


- to the refusal of the plainuffs to perform their obligation under the , 
: partnership agreement, the business was continued by him from the 


31st October, 1911, without the assisance of tne first plainuff, and - 
- from the 3st March, 1912, without.the assistance of the father of 


- the second plaintiff. Subject to this slight variation, their Lordships . 
| think that the judgment of the learned Judge in the Court of first 


instance was correct, and should be restored, and «that the appeal 
against the judgment of the High Court of Madras (Appellate Juris- 
diction) should be allowed and that the respondent should pay the 


- costs here and below, and their Lordships will humbly advise Hijs 
Majesty accordingly. . 


T. Li Wilson & Co. + Solicitors for the Angine. 
` Douglas Grant : Solicitor for the Respondent, 


APPR l Appeal allowed, 
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APPEAL FROM ORIGINAL CIVIL. 


“Before Sir Asutosh Mookerjee, Keight, Acting Chief Justice, and 
Sir Ernest Edward Fletcher, Knight, Judge. 


sf Civil. 
. BARENDRA NATH MITTER 1540. 
we 
` 2. i Fune, I4. 
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° Rateable distribution—Civil Procedure Code (Act Vof 1908), Secs. 64 and Exe 
planation, 73, O. 21 R. 54 (t)—Creditor,, when entitled to rateable distri- 
bution—Froperty sold in separate parcels—Assets, when realised—Encunt- 
brances created pending attachment by money decree-holder—‘Claim enforce- 
able under the atlachment—Aquity of redemption, if immovable froperty— 
Prior mortgagee, if affected by alienation pendente lite—Sale held under 
first mortgage, effect of —Prior tty — Friar’ attachment—~Extent to which rali- 
dity of alienation can be impeached. 


To entitle a creditor to rateable distribution, he must have made an application 
to the Court, which holds the assets, before the receipt of such assets, for the exe | 
cution of an unsatisfied decree for the payment of money: passed against the 
‘game judgment: debtor. 


Where property is sold in execution of A decree in separate parcels, the sale 
proceeds are not deemed to be realised until the entire amount cf purchase money | 
in respect of all thè parcels is paid into Court: Ramanathan v. Subramania (1). 


The categories included in clause (c) of the proviso to sub-section (1) of section . 
74 of the Codo of Civil Procedure are arranged in order of priority, but the third 
category réfers to such subsequent encumbrancers alone as are entitled.to take 
precedence over the money decree-holders ‘meationed in the fourth category. .The 
encumbrances enumerated in the third category are not such encumbrances as are 
created by the judgment-debtor during the pendency of an attachment by a money 
decree-holder. 
f » When a subsequent encumbrances invokes the third category of clause (c) of the 
proviso to sub-section (1) of section 73 of the Code of Civil Procedure and claims 
the benefit of the priority conferred therehy, the Court is bound to satisfy itself 
that he isin law entitled to precedence over the holders of decrees for the pays’ 
ment of money mentioned in the fourth categoty. . 

. The equity of redemption of a mortgagor is immovable property within the 
meaning of the prohibitory provision of order 21, rule 54 (1) of the Code of Civil , 


- Procedure: Parashram v. Govind (2). i 


e A prior mortgagee is in no way bound or affected either by the attachment or, 
the subsequent encumbrance created pendente lite: Fatsar v, Frag Narain (3), : 
and Lokenath v. Achitanand (4). 


hal Appeal from Original Order No. 32 of 1920, against the order of Mr, iaig 
Buckland, dated the 23rd February, 1920. 
(1) (1902) I: L.R. 26 Mad. 179. . (2) (1895) I. L. R. 21 Bom, 226, K 
, 173) (1907) L. Re 34 1. A, 102; L L. R. 29 All, 339; 5 C Le J563. 
(4) (19909) 15 C, LJ. 391 
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A sale held under the decree obtained by the first mortgagee, conveys the 
interests of the mortgagor and mértgagce as they were at the date of the first 


mortgage and therefore sweeps away the subsequent éncumbrances. e 


Where a fund in Court has been attached. by several . creditors of the judgment- 
debtor, none of the attaching creditors is entitled to preferential treatment by 
réason of the priority’ of his “altachment: Svobul v, Russick Lall (1) and other 


cases. 
. 


A claim for rateable disttibution of assets is not a claim under section 64 of tho 
Code of Civil, Procedure and is like the primary cjaim enforceable under the attach- 
ment and must be in actual existence when the private transfer or delivery of the 
attached property is made, in other words, the claims for rateable distribution’ of 
assets must have actually arisen; by reason of the fulfilment of the fundamental 
requirement of section 73 of the Code of Civil Procedure, namely, an application 
to the Court for execution of a decree for the payment of money. 


` 


A transferee is bound by the condition of things as they exist at the time of the 
transfer and is not prejudiced by events subsequent. 


; A private transfer, contrary to an attachtnent, is undet section 64 of the Cude 
“of Civil Procedure not absolutely void, but void only as against claims enforceable 
under the atlachment : Anund Loll v. Fullodhur (2) and other cases. j 


The question of the extent to which the validity of the alienation can be im-- 
peached should be answered with reference to such claims enforceable “under the 
attachment inclusive of claims for the rateable distribution of avsets, as are in exis 
tence on the date of the alienation. The persons entitled to rateable distribution 
become, in‘other words, fixed, like the attiching credit:r, at the moment the 
alienation takes place. 


Appeal by the Mortgagee. 


Application for distribution of surplus money lying in Court 
after the sale in execution of a decree in a mortgage suit, 

The material facts appear from the following judgment of 

Buckland, J :—This is an application with regafd to the distri- 
bution of surplus money lying in Court after, the sale in execution 
of a decree in a mortgage suit of property mortgaged by an instru- 
ment dated the 14th May 1909. There is a conflict between a 
puisné mortgagee ‘whose mortgage is dated the z15t- April, 1914,- 
and the ‘attaching creditors Messrs. Martin and Co. and certain 


“others who ate separately represented. Messrs. Martin and 


Co. obtained a decree for Rs, 80,289-5-9 on the and June 1911.” 
On the 28th August 19117, they attached the mortgaged property in 
execution of the decree, On the. 21st April, 1914, a puisne mort- 
gage in favour of the applicant Barendra Nath Mitter was exes- 
cuted., The latter filed a suit on his mortgage in 1 191 ae | On the 2 ad 
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November 1918 the property was sold in this the first mortgagée’s 
_ Suit At that time. Messrs, Martin and Co's attachment was still sub- 
* sisting, “On the 11th August 1919 Messrs. Martin and Co. applied: 


_ for.a reference’ which was.orderéd to ascertain how much was due 


to thé plaintiff in this suit and for the same to set apart and for the 
surplus to be transférred to an‘account in their suit, A-report was 
made by the Assistant Referee that Rs. 21,1§3-17-6- was due to 
the-first mortgagee and on the 27th August 1919 there was ai. 
order on the Accountant-General in pursuance of that report, that 
Rs. 21,153-11-6 be set aside and declaring the balance to he avail- 
‘ablé for payment to execution creditors. .The present applicant 
Barendra Nath Mitter gays that no notice of: that -application -was 
given to him. But it isnot denied that he appeared through Counsel 
audit’ is stated-in-the order itself:that it was made'in his .preserice. 
“He cannot new say that he was not a party to that order. He claima 
that under section 73 (t) proviso (c) of the Code of Civil Proced: 
dure heris entitled to be paid before Messrs. Martin and Com: 
pany out of the ‘funds -in Court; The-contention on the other side 


'is'ihat under section 64 the pulsne mortgage is void:as against 


Messrs. Martin and Company and -such other execution creditors. 
a were entitled to the benefit of Messrs. Martin and Company’s 
„attachment, In my opinion that contention is correct. At the 


` time.when the puisne mortgage was executed Messrs. Martin and 


Company's attachment was in force, It was still subsisting at the 
- date of the-sale on the 23rd November 1918. It is suggested that 
Qn that-sale taking place the attachment ifso facto was removed 
„and therefore Messrs. Martin and Company ceased to have any 
sights by virtue of their attachment. I do not think that argu- 
‘gent is- well founded. The sale was in the mortgage suit but 


- -it was equally for the ultimate benefit of the attaching creditors, 


and as between the prior mortgagee and-Messrs. Martin and Com- 


_ pany, distribution’ of the sum realised must have been made in 
‘accordance with section 73 (1) (c). It seems to me that section 64 


applies and that as against Martin and Company's claim the puis- 
: ne mortgage- was void. The same principle applies to the attaching 


ae creditors .who had already attached vat the- date of sale, but not to 


` judgment-credi tors who attached “subsequently. So far as the 
applicant asks to be paid i in. priority-to all, his prayer will be refused, 
but he is entitled to payment before the creditors who attached 
subsequebt to the sale in the first mortgagee’s suit, The applicant 
will pay the‘dosts of the parties appearing, cher than those of the 
Administrator: General,” 
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__Agaiost this order, the Soe appealed, Z Fa 


Sir Asutosh Chaudhuri and Mr., B: K Chose, for the Appel 
lant, 


seen 


- Mr. M. N. Kanjilal ant Sir B. C. Milter for the re i 
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The ENE of the Court were a3 follows H 


Mookerjee,’A. C. J. :—This is an.appeal from the judgment of. 
Mr. Justice Buckland’ on an application for the distribution of the 
surplus sale proceeds in a mortgage suit. ` The facts material for the- 
détermination of the questions raised before us are not in: i aa 
-and may. be briefly recited. kao f : 

On the 14th May, 1909, Mallik exectted in favour of. the 
Mitters a mortgage of immovable property situated partly within - 
and partly beyond the local limits of the ordinary’ original civil 
jurisdiction of this Court. On the 1st September, 1910, the Mittets 
instituted. a suit to etiforce their security. The ~ preliminary’ decree 
was made on the 28th ‘April, “1917, and was followed by the final 
decree on the ratb July, 1912. The sale was held in due course, 
onthe 23rd November, 1918. ` When the _amount:due on the 
mortgage in suit had been ascertained on the a7th August, 1919, 


“it was found ‘that a considerable surplus would be left after satis- 
Meanwhile, -after-the preli-. 


faction of the claim of the mortgagees, 
minary decree but before the final decree in the mortgage snit had 
been made, Martin & Co, on the and June, 1917, obtained a decree 
< Against Mallik for a sum of Rs. 80,289-5-9, and on the 25th August, 


SN attached the manane properties in execution of their pany 


decree. x 
Some time ‘iibiiearde during the pendency of -the mortgage 


~ fävour of one of the Mitter, The mortgagee instituted a suit on 
the rst November, rgrs, to enforce this security. The prelimi- 
nary decree was made on the 4th. February, 1916, and ` was tolay 
‘ed by the final decree on the 4th July, t917. to 


“There were other creditors of Mallik who held decrees for, 
'money against. him and applied for Pig as sêt out in the. 
‘following’ ‘statement: fe 


Name of Creditor Date of Decree Date of application’ for exe 
à 2 
: cution and attachment, 


‘Manmathanath Mallik arst “August, rgrr ryth July, 1916, . ve 
‘Srinath Pal Ist May 1911 14th August, 1916 ' a 


'", Puit, after the final decree therein but before the sale in execution, ` 
vs <" Mallik, on the 2ist April, 1914, executed another mortgage -in 


a 


Vor, KARAI -A Agi foourr i ti 





Duni Chank “ ea asth May, roy. gist August, 1907 Civitas! 
Gorakhpur’ Bank + NGA “roth July, 1916 | ¥8th December 1918; 4926. 
°” The question int irovarsy relates to the relative rights in the Barendra- 
surplus sale proceeds; of Martin & Co. Barendra Nath Mitter (the 
thortgagée of 1914); Manmatha Nath Mallik, Srinath Pal, Duni Chand Dae 
and “the Gorakhpur ` Bank, Mr. Justice Buckland has held that ` Mookerjee, 4 AGF 
Martin &.Co. are entitled to be paid before Barendra Nath Mitter 
who, i in his opinion, is entitled to payment before’ the creditors who. 
attached subsequent tothe sale in the suit of the first mortgagee, that 
is, before the Gorakhpur Bank, but after Manmatha Nath Mallik, - 
Srinath Pal and Duni Chand. “We have been invited in the pre- 
sent appeal, which has-been preferred by Barendra Nath Mitter; to . 
examine the legality of this. order, The ‘relative ‘rights of the , 
claimants must depend primarily upon the true construction of 
sections 64 and 73 of the Civil. Procedure = ee : 
i _ Section: "73 provides as follows : 3 
“(OO Where assets are held ae a Court and more persons than’ 
one have,’ before the receipt of such assets, made application to 
the Court for. the execution of decrees for the “payment ‘of money: 
passed against the sanie “judgment-debtor and have’ not ‘obtained’ 
satisfaction thereof, the assets, after deducting the - costs of realiza., 
tion, shall be tateably distributed ‘among all such potons t 
ee Provided as follows :~ ` eae. 
_ We wesana nanas ee Bea Tee ga 
©) where any E NENI property is sold in execution ofa 
s PN ordering its sale for the discharge of an incumbrance thereon,’ 
the proceeds of sale shall “be applied— | 
first, in defraying the expenses ‘of ‘the sale; < 
i secondly, in discharging the amount due under the decree ; ~. 
` thirdly, in. discharging the interest and principal monies ‘dee 
on subsequent incumbrances (if any) ; and, 

- fourthly, réteably among the holders of decrees for the payment: 
of money against the judgment-debtor, who have, prior to the’ 
sale of the property, applied to the Court which passed the 

decree” ordering such sale for execution of such decreas and haye’ 
_ not obtained ŝatisfàction thereof, Bape grate . : 
“It is plain that to entitle a creditor to` rateable distribution; he 

must have made‘ an application to'the Court, which holds the: Etre o of ip s o 
before the receipt, of such assets, for the execution of an ija. r ; A 
decrée for the payineht: of money passed against the sa ements. NG. < 3022 
debtor. In the case before us, it is plain that Martin : Man; 
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Civito matha Nath Mallick, Srinath Pal, Dugi ‘Chand and the Gorakhpur 
1920. Bank bad all applied for exepution, each in respect of his own-de-, 
Naradi 


cree, before the receipt. of assets by the Court, Matilal Ray, the: e 
ty purchaser of one of the properties ‘paid the balance of the purchase, 
Martin & Co money. into Court, only on the grd January, 1919. -Et.was held | 
“Mookerjee, ACF under the Code of 1882 in the case of Ramanathan v, Subramania : 
re (1), that where. property is sold in execution of a decree in separate - 
parcels, the sale proceeds are not deemed to be realised -until: the ae 
entire amount of purchase money in respect of all the parcels.is paid, 
into Court. ‘The substitution of the words “ before the receipt. of. 
such assets” for the words “prior to the realisation” has clearly. . 
left the law unaltered in this respect. Consequently, from the point 
of view of the date of application for execution in relation to the 
date of the receipt. of assets, it follows that all the creditors, Martin 
& Co, Manmatha Nath Mallik, Srinath Pal, Duni Chand and the 
Gorakhpur Bank must be placed in the same category and are eae 
titled to rank together. N 
. The question next grises, ahe Barendra Nath Mitter, who. ° 
took the mortgage of the arst April, 1914, is entitled to ` priority” 
over any, and, if any, which of the money decree-holders just men- 
tioned. He claims priority over all of them, and, relies. upon clause ~ 
"(9 of the proviso to sub-section (1) of section 73. The argument. 
in substance is that he cames under the third category mentioned in 
clause (c) and consequently takes precedence over all persons in-”. 
cluded in the fourth category, which, according to him, comprises 
the five money decree-holders just mentioned. We are of opinion 
that this argument is fallacious... The categories included ic elausa 
(c) are no doubt arranged’ in order of priority, but the third cate- 
goty is obviously intended:to refer to such subsequent encumbran- 
cers alone as are. entitled to take precedence over the money decree- - 
holders mentioned in the fourth category. “The legislature could - 
never have intended to include amongst the encumbrances enumer- 
ated in the third category such encumbrances, for instance, as may 
, have been created by the judgment-debtor during the pendency of s 
an attachment by a money.decree-holder. If the contrary intention’: 
E were imputed to the legislature, the result would follow that a dis- | 
honest judgment-debtor might nullify the ‘salutary provisions . of -. 
_ Section-64 by the creation of encumbrances after an’ attachment had - 
: been effected by a money decree-holder, and might, by recourse to- 
this device, take away, through the bands of such encumbrancers, `- 
fund. which would otherwise be legitimately available for the-satie. 


- {1} (1902) Is L. Rab Mad. 179 | "sos a Fe 
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faction of-the claim: of the. E creditors decree-holdere, The a 


`  essence‘of the matter. is. that when.a Subsequent engumbrancer i ins, 


wokes the aid of the third category of. clause (c).and. claims the 
benefit:of the” priority conferred thereby,- the Court is bound to 'gatis- 
fy itself that hei is.in-law entitled to precedence over the holders of 


` decrees*for.the payment of money. mentioned in the fourth’ category. 


There is thus, po- escapa from the conclusion that Barendra, Nath. 
Mitter cannot, gain an. advantage by appeal to clause (9) 0f.sub:secz 


“ tionfi)-of section 73, upless he establishes that he is a subsequent i 


encumbrancer entitled to priority over the holders of the decrees for 
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money, already ‘mentioned, This leads us on to an. examination, of $ 


the provisions. of section 64.., f , , aos 


a 


v Section 64.is in the following terms- A 
“eWherê an attachment has béen mäde, any private’ transfér or 


delivery of the, property attached or of any interest therein and any. 
payment to” the judgient-debtor of any débt, dividend or‘ other 


. monies contrary to such attachment, shall. be vad. as 3 against alk 


claims enforceable utidér the attachment. 


` Expldnation—For the purposes of this section, claims enforce- 


able under an attachment include claims for “the rateable distribu- 
tion of assets,” g 

zIn the case before a as We have already stated, “Martin & Cox 2 
attached the mortgaged property, that is, the equity of redemption, 
on the. 25th August; rgtr. Thereafter, on the arst April, 1914, the 


. . mortgagor executed the mortgage in favour of Barendra Nath Mitter. 
This - encumbra1ce--was - in: essence a mortgage: of the‘equity of re-- 


ey 


_ demption ` which -had- ‘already besn attached- by Martin &- Co; 
> Under-order-ar, rule-s4.(1):thé attachment was made by an: order 


prohibiting-the judgment-debtor- from. -transferring-or charging the 


property in any way. and: all’. -persons from taking any--benefit from - 
` such. transfer-or charge.- -Ipwas immaterial-that the-property-was-the'. 


equity of redemption, ‘because as pointed out in-Paraskram vi Govind 


(1), the equity of redemption, of a mortgagor-is immovable ‘property . 
Within-the meaning-of this prohibitory: provision: of the- law: The. 
mortgage execited i in-favour:of Barendra Nath“ Mitter; i in contraven- 


tion ofthis’ provision ofthe Jaw, forthwith: attracted: the operation 
of section-64, namely, the mortgage became void as against all claims 
enforceable. under.the-attachment: i It has-been- -argued however, ‘on. 


behalf of the mortgagee- that section-64 ceased to operate as:doon as 


he sale was held, under the decrée obtained a „firat ae 
(1) (1895) L L. R21 Bom, 226. ES ge, Sia 
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But neither authority” nor principle supports this construction which 
Attributes to section 64 an. operation restricted in point'of time. 
Doubtless, the prior morgagee was in no way bound or affected® 
either by the attachment or the subsequent encumbrance creatéd 
pendente ites Fuizar v. Prag Narain (1); Lokenath v, Achita- 
nanda (2); the purchaser who acquired ` the property at the sale 
was not prejudiced thereny, ‘for such „a sale conveyed the 
interests of the mortgagor and mortgagee as they were at the 
date of the first mortgage, and therefore necessarily swept away 
thé subsequent encumbrance. But it cannot be overlooked that’ 
the -subsequefit mortgagee claims the surplus sale ‘proceeds on the 
basis of his position as mortgigee, and the attaching creditor also’ 
founds his claim on the atjachment effected by him. Consequently, . 
when this conflict of claims arises, we are bound to give effect to the 
provision of section 64 and treat the encumbrance void as against. 
all claims enforceable under the attachment. The provisions of 
section 64 would be completely superseded, if we were to give effect 
to the contention of the second mortgagee-that not only has his mort-. 
page ceased to be void as against all claims enforceable under. the 
attachment, but that he has become actually entitled to priority 


. Over the attaching creditor. We hold accordingly that Barendra 


Nath Mitter is not entitled, as against Martin & Co., to be placed 
in the third category of clause (c) of the proviso to sub-section (1) 
of section 73 C. P. C ` 


: The question next arises, whether the other decree-holders, 
namely, Manmatha Nath Mallik, Srinath Pal, Duni Chand and the, 
Gorakbpur Bank are entitled to rank with Martin & Co, for the pur: 
pose of : precedence over Barendra Nath Mitter, We have already. 
pointed out that the distinction made by Mr. Justice Buckland. 
between creditors who had attached at the date of sale and credi- 
tors who attached subsequently, cannot be ‘sustained, . The material, 
point of time is, not the date of sale (which in this case was the 


asd November, 1918), but the date of receipt of assets bythe . . 


Court (which was, as we have seen, the 3rd January, 199). Conse- - 
quently, the four attaching creditors just mentioned stand in the, 
game class for-:this purpose, as each of them ‘had applied for execu-: 
tion of his decree before the receipt of assets by the Court, Itis. 
plain that,;: amongst themselves, no question of priority arises on, 
= basis. ot the successive parece for as laid com in Soobist 


"ap. (1907) L. R. 34 To Arroz; LL. R. 29 “All. - 3395 5 e; d a ‘563. 
(2) (1909) 15 C. L. J. 394. 
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Chunder.v. Russich Lall (1) ; Peacock v. Madan. iia (2).; Thakur, 
das V. Joseph Iskender (3); and Suikeena v, Hajee Mahomed (4), 


ahere a fund i in Court has been attached by several creditors of the 


judgment-debtor, none of the attaching: creditors is entitled to pres, 
ferential treatment by reason of the priority of his attachment. The. 
questio then reduces to this, whether the four creditors who ap- 
plied for execution between the r4th July,- 1916, and the 18th De- 
cember, 1918, take rank with Martin & Co. who applied for execu 
tion and effected an attachment on the 25th August, 1911, and thus 
squeeze out, as it were, Barendra Nath Mitter who took his mort- 
-gage in the interval, on the 21st April, 1914. The solution of this, 
question, depends upon the true construction of the explanation to 
section 64 which provides that, for the purposes of the section, claims 
enforceable under an attachment includé claims for the rateable 
distribution of assets. . The four execution creditors contend that, if 
there had been no mortgage to Barendra Nath Mitter, they would- be, 
entitled. now, under section 73, to raterble distribution along with, 
Martin & Co., the mortgage of Barendra Nath Mitter should, be, 
deemed void, not only as against the claim of Martin & Co., but also, 
as against their own claims for rateable distribution of assets, which, 
they maintain, are in essence enforceable under the - -attachment of. 
Martin & Co. We are of opinion that this contention is fallacious., 
The private transfer or delivery of the attached property is, no doubt, 
‘ rendered, by virtue of section 64, void as against all claims enfor-, 
ceable under the attachment inclusive of claims for the rateable dis. 
tribution of assets. - But, plainly, the claims for rateable distribu- 
tion of assets, like the primary claim enforceable under the. attach- 
ment, ‘must be in actual existence when, the private transfer or deli- 
very of the attached. property is made, in other words, , the claims 
for rateable distribution of assets. must bave actually arisen, by 
reason of the fulfilment of the fundamental requirement of section, 
73 namely, an application to the Court for the execution of a-decree. 
for the payment of money. The expression " claims enforceable 
“under the attachment” taken apart from the explanation, unques:, 
tionably refers to a claim in existence as such on the date of the. 
alienation. The explanation, no doubt, enlarges: the scope of the 
words by the inclusion of .claims for the rateable distribution. of 
assels, but clearly. such ‘claims must possess the same quality as the 
' glaim primarily enforceable, under the attachment, that is, actual exis. 
tence at the time of. alienatjoa. 1 In our opinion, it would be ,unrengon- 
GY (1888) I, L, R..15 Calc. 202. (2) (1902) I, Le. R. ag: Cale; 428. 
(3)- Gory} L kii R. 44 Calc. 1072." 19) KOERS L.R: 38 Mad. aa, 
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able to bald that elaine of the latter “description include: claitas 
that might by possibility ` arise in the future, If we do not adopt 
such a construction, the consequence will follow, for all practical’ 
purposes, that once a property is attached, it can never be alienated, 
even though the attaching creditor does not object, nay giyes his 
consent to the transfer, Assume that an alienation is made with the 
Consent of the attaching creditor, and some time after, other money 
dectees are obtained against the same judgment-debtor, possibly. 
ùpon transactions subsequent in date, It is difficult to see on 
what principle these subsequent decree-holders should be allowed 
to contend that the alienation made long before their decree, 
possibly long before their transactions, wete void as against them. 
If we look at the matter from a slightly different point of view, ‘the 
transferee is bound by the condition of things as they exist at the 
time of the transfer and is not prejudiced by évents subsequent, 
Reference has been made, in thecourse of argument, to the deci- 
sions in Sorabji v. V. Govind (1) ; -Khushalchand v. Nandram 
(2); Jetha Bhima v. Lady Janbai (3); Durga Churn v. Mon- 
tnokini (4); Manohar Das v. Ram Autar (5) and Anna Mali v, 
Pala Mali (6). The majority of these cases were decided under 
the Code of 1882 ; and as the Code of rgo8 has substantially 
altered the law on this point, it would not be safe to embark upon 
a meticulous examination, by way of comparison‘and contrast, of all 
the relevant sections of the Codes of 1882 and 1908 with ‘a view to 
determine the true meaning and effect of the new provisions, But 
there is considerable force in the contention that the legislature have, 
by insertion of the explanation in section 64, indicated their pre- 
ference for some at any rate of the opinions expressed by Telang J. 
in Sorabji-y. Govind (1), as against the view taken by Pigot J. in 
Wusgacharan v. Monmohini (4), and by Edge, C. J. in Delhi and 
London Bank vy. Ramnarain (7), which were followed in J/anohar 
v, Ram Autar (5), as authority for the proposition’that the claim 
6f a person who applies fora rateable distribution of assets is not 
a claim enforceable under the attachment placed upom the pfoperty- 
at the'instance of another judgment-creditor. It is not necessary, 
however, to hold that the alteration in the law made by the legit: 
lature is a- legislative affirmance of all the propositions enunciated 
in Sovabji v. Gooltid (1), -as appears to ‘have been.held in some of 
the judgments in Aana Mali: v, Pala Mah (6). The.case last ment 


~ (1) (1891) I. L. R. 16 Bom. 9! (2) Toi L. r 3 Bom.'516. ` 
ta): (191) LL. R. 37 Bom. 138; (4) (1888) I. L.'R..15 Calc. 7710": 
(s) (1903) L L..R. 25-All. 4336 torp 1 . L R pr Mad. 265. . 
G) 0887) IOL. Reg All. 497. : v : g 
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tioned is'an authority for the proposition that where a decree-holder 

. attached ‘Jand in execution of his deeree. and other decree-holders 
. applied for rateable distribution without attaching the land in exe- 
cution of their decrees, and subsequently the judgment-debtor alien- 
ated the land and paid off the attaching decree-holder, the other 
decreé- holders were not entitled to question the alienation under 
gection 64 of the Civil Procedure Code, 1908. For the purposes of 
the case before us, it is not neceseary to affirm this proposition with 
its necessary implications in theif entirety. It is sufficient to ‘hold 
that the claim for rateable distribution cannot be recognised as a 
olaim under section 64 unless itis in actual existence at the time of 
the alienation, and it cannot ripen into such a claim, unless the ne- 
Gessary conditions formulated in section 73 have been fulfilled. One 
of such conditions undoubtedly is the presentation of an application 
for execution of a decree for the payment of money before the re 
ceipt of assets ; and we need not pause to consider, - whether the 

_ Olaim could be deemed a claim in existence, before the receipt of 
assets, eyen after the presentation of the application for execution. 
The view we take is supported by the decision of the Judicial Com» 
mittee in Meena Kumari v. Bijay Singh, (1). In that case a decrees 


holder held two decrees against the same person and attached certain » 


properties in execution of one of his decrees and would have been 
entitled to rateable distribution if the attachment had resulted in a 
sale, Pending attachment, the judgment-debtor sold the property. 
The attachment subsequently ceased to be operative and the de 
4ree-holder then attached the property and brought it to sale. The 
purchaser ‘sought to recover the property from the aliences from the 
judgment- debtor. A decree was passed in his favour by the High 
Court, but it was reversed on appeal by the Judicial Committee on 
the ground that the sale in execution being under an attachment 
gubsequent to the private alienation was not protected by section 
276.. . Dealing with the argument that section 276 rendered the 
alienation void as against the subsequent ean Sir Lawrence 
e observed : . 


i. “That section provides that when an attachment ‘as been wade 
“gg: “there described ‘any private. alienation of.the property attached 
‘during the continuance.of tie attachment shall be void against all 

claims-enfotceable under the attachment. La-Ayfottesi, the alienas 

‘ton to the plaintiff was not during the continuance of the attach- 

mebtin execution’ case Np; 16 of 1907 Or, in other words, the at- 


qa} (i516) L. R ag le A. gas lu iL R; 44 Cale, G63 ; zy Ci L, Jago (s10): 
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Civit tachment under which the execution sale to the decree-holder was 
1920. made. Therefore it cannot be*avoided by that attachment,” 
wend 

Barendra It was also urged, before the Judicial Committee that, having ii 


Martin & Co. regard to the decision of the Bombay High Court in Soradjt Edulji’ 
Pe ee AGF Warden v, Govind Ramji, F. N. Wadia and Another (1), the de- 
jaman cree-holder was a person who would have been entitled to rateable 
distribution and was consequently protected against the private alien 
ation. The Judicial Committee’ disposed of the argument with 

the following observations(2) : 


“He relies on section 295 of the Code of Civil Procedure as 
. entitling him to the benefit of section 276, and for this purpose he 
calls in aid bis application for attachment in execution case No, 8 
_ Of 1902. To bring section 295 into play certain conditions are 
necessary, and one of them is that there should be assets, held by 
“the Court. It has not been shown that there were such assets, and, 
tbe indications in the record point the other way. But apart from, 
this, seetion 295 cannot help the decree-holder. Though the word 
‘attachment’ occurs three times in section 276, the reference is to 
one, and only one, attachment; that one in this case is the at- 
„tachment in execution case No. 16 of 1907. All that can be done 
is to employ that attachment for the purpose of impugning the private. 
alienation, for it is on that alone that the decree-holder’s title to the, 
property in suit at present rests. So that even if it be assumed, 
for the sake of argument, that the view which prevailed in Sorabji 
v. Govind a), is correct, and that the conditions of section 295, 
hava been satisfied, it cannot advance the decree-holdex’s case.” 


It may be added that as a private transfer, contrary to an attach- 
ment, is, under section 64 not absolutely void, but void only as 
against claims enforceable under the attachment: Anund Loll v, 
fullodhur (3) ; Umesh v. Kaj Bullubh (4) ; Abdul v. Gappo (5). The 
result of the view we take is that the question of the extent to which 
the validity of the alienation can be impeached must be answered 
with reference to such claims enforceable under the attachment in- 
clusivye of claims for the rateable distribution of assets, as are in 
existence on the date of alienation. The persons entitled to rate ` 
able distribution become, in. other words, fixed, like the attaching. 
creditor, at the moment the alienation takes place, The conclu» 


(1) (1891) I. L. R. 16 Bom. gt. (a) (1916) 25 C. L. J. 508 (515—516). 
(3) (1872) 14 M. I, A. 543 (550); 10 B. L. Re 1345 17.W. R. 313. 
{4} (1883) 1. L. R. 8 Cale: 379. (5) (1898) I. L. Re 20 All, 421» 
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sions which follow from this interpretation of sections 64 and 73 
may now be summarised : 
_ (1) Martin & Co. will be paid first, from the available surplus 
assets ; , 
(3) Barendra Nath Mitter will be paid from the balance, after 
‘the dues of Martin & Co., have been satisfied ; 
e 3) the balance, if any, will be available for rateable distribu- 
-tion amongst Manmatha Nath Mallik, Srinath Pal, Duni Chand and 
‘the Gorakhpur Bank. 

The result is that the appeal of Barendra Nath Mitter is dismiss- 
ed with costs payable to Martin & Co. The appeal is allowed with 
costa as against the other respondents except the Gorakhpur Bank, 
as the position assigned to the Bank bythe order of Mr. Justice 
Buckland has not been altered in effect by.our decision. The order 
for costs made by Mr, Justice Buckland will stand as between 
Barendra Nath Mitter and Martin & Co., but will be set aside as 
between Barendra Nath Mitter and Sayed, Nath Pal, wo will 
pay the costs of the former. : 

The costs allowed will be taxed as on a hearing. 

Fletcher, J.—I agree, 

Mr. N. C. Mandal: Attorney for the Appellant. . 

Messts. Kally ‘Nath Mitter and Sarvadhikary, Dutta & Sen 
and Æ. O. Moses: Attorneys for the Respondents, ` 


ATM ` Appeal by Barendra dismissed : 
: Appeal against others decreed, 
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“Bye-lam No. 10, framed under clause (18) of section 559 of the Calcutta Muni- 
«cipal Act (Ill B.C. of 1899), infringement of—Motor car kepi in street 
unaitended—Indian Motor Vehicles Act (VIH of 1914), Sec. 11 Cl. (f) 


# Criminal Revision No. 786 of 1920, against an order of the Municipa} 
Magistrate of Calcutta, dated the 27th July, 1920, 
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~ and (i), rule 24 framed uuder—Repugnancy in too aa in aa ak 
altered in degree. ; 
Bye-law No. 10. framed under clause 18 of section 559 of the Calcutta Manj- ° 
cipal Act is comprehensive enough to include a motor car. : | 
The said bye-law has not been superseded by implication by rule.2q framed 
under section 11 sub-section 2 clauses (f) and (i) of the Indian Motor Vehicles 
Act, . 
In case of repugnancy between the provisions of a bye-law framed bya a local 
authority in exercise of the powers conferred upon them by an Act of the Bengal 
Legislative Council, and those of a rule framed by the Local Government ‘under 
the authority conferred by an Act of the Indian Legislature, the former is repealed. 


Where the punishment or penalty i is altered in degree but not in kind, the 
later provision supersedes the earlier one : Henderson Ye Sherborne (1) and other 
cases referred to. 


Application for Revision by the Accused. 


The material facts appear from the judgment of Mooksi{es; 
A.C, J. 

Babas Dasarathi. Sanyal and Ramtaran Chatterjee for the 
Petitioner. 


Babu Manmathanath Mukerjee for the Opposite Party, 
The judgments of the Court were as follows : 


Mookerjee, 4. C. J.—This Rule was issued eiling upon ihe 
Chairman of the Calcutta Municipality and the Municipal Magis- 
trate to show cause why the conviction of and the sentence on the 
petitioner for the infringement of bye-law No. 10 framed under 
clause (18) of section ssg of the Calcutta Municipal Act, 1899, , 
should not be set aside. The Magistrate has found that a motor 
car of the petitioner was left in a public street unattended and that 
consequently there was a breach of the bye-law mentioned. Weare 
of opinion that upon the facts found by the Magistrate his conclusion 
must be maintained. ` 

“The real controversy is, whether bye-law No. 10 framed under 
clause (18) of section 559 of the Calcutta Municipal Act was super: 
seded by implication when rule 24 was framed under section rr sub- 
section 2, clauses (f) and (i) of the Indian Motor Vehicles Act, 1914.” 
Section 559 sub-section (18) of the Calcutta Municipal Act, provides 
that “The General Committee may make bye-laws prohibiting or re- 
gulating the placing of obstructions, projections, encroachments, or 
the de positing of materials or goods, in a public street, or in or 
over any drain or aqueduct i in a public street, or on. a land vegted 
| (1) (1837) 2 M. & W. 236... yoa KI ae aa 
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in the Corporation.” - In exercise of the -power. thus vésted in the 

, General Committee, bye-law No. 10 was framed in the following 
terms: “No person shall leave a carriage or cart standing in a 
public street unattended.” This bye-law was sanctioned by the 
Local Government on the 6th January, 1905. There can, in our 
opinion, be no doubt that the bye-law is comprehensive enough to 
intlude a motor car, because the term “carriage” as defined in 
clause (8) of section 3 of the Calcutta Municipal Act means “ any 
wheeled vehicle, with. springs or other appliances acting as springs, 
which is used for the conveyance of human beings, and includes 
a jin rickshaw, a bicycle anda tricycle.” A motor car is clearly a 
wheeled vehicle with springs and is used for the conveyance of 
human beings. It is, consequently, not necessary to consider 
whether motor cars were or were not in use when this bye-law was 
framed, and, were expressly intended by the framers to fall within its 
operation, There is'thus no escape from the position that bye-law 
No. ro is applicable, if it is still operative. 

But it has been contended by Mr. Sanyal that bye-law No. ro 
was repealed by implication when’rule 24 was framed by the Local 
Government under the Indian Motor Vehicles Act, r914. Section 
11 of the Indian Motor Vehicles Act sub-section (2) clauses (f) and 

' (i) provide as follows: “ In particular, and without prejudice to the 
generality of the foregoing powers,” [i.e., the powers conferred on 
the Local Government by sub-section (t)] “the Local Government 
may make rules for all or any of the following purposes, namely :-— 
* # * (f) prescribing the precautions to be observed when motor 
vehicles are standing in any public place; 8 * * * . 

(i) Providing generally’ for the prevention ‘of danger, injury or 
annoyance to the pnblic or any person, or of danger or injury to 
property, or of obstruction to traffic.” i 

“The rules framed by the Local Government in exercise of the 
power conferred by this section were made onthe rst April, 
1915, and contained amongst others the following provision: (Rule 
24): ' “No motor-vehicle shall be allowed’ to stand in any street 

„or other public place unless it is attended’ by a person holding a 
subsisting license granted under rule 1 15, except when the mecha- 
nism of such vehicle' has been ‘stopped.” We have consequently, 
on the one hand, a bye-law ‘framed by à local authority in’ exercise 
of the powers conferred upon them by an Act of the Bengal Legis: 
lative Council ; we have, on the other hand, “a rule framed by the 
Local Government undef the authority conferred by an Act of the 
Indian legislature. The question, consequently may- arise whether 
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the rule framed by the Indian legislature has by implication’ res 
pealed the bye-law made tnder the authority of the local: legisla, 
ture, 

The principle applicable to cases of this character was enunciated 
by the Judicial Committee in a long line of decisions upon the con- 
struction of the British North America Act, 1867, which elucidate’ 
the relations between the Dominion and Provincial Governments 
and legislatures. The rule deducible therefrom is that the repeal 
of a provincial Act by the Parliament of Canada can only be effected 
by. epugnancy between its provisions and the enactments of the 
Dominion. ` Reference may in this connection be made amongst 
other cases to the decisions in 4. G. Jor Ontario v. A. G. for the 
Dominion and Distiltier’s and Brewers’ Association of Ontario (1) 5 
City of Montreal vw. Montreal Street Railway (2), and Citizens In- 


. surance Co. v. Parsons (3). The test to be applied, consequently, to 


determine the question raised before us is, whether there is a repug- 
nancy between the two provisions—the bye-law framed by the 
Calcutta Municipal Corporation and the role framed by the Local 
Government. In our opinion, there is no real repugnancy between 
these two provisions. The rule framed by the Local Government 
under the Indian Motor Vehicles Act in substance provides only 


"for cases when the mechanism of the motor vehicle is not stopped. 


In such. cases the rule directs that no motor vehicle shall be allowed 
to stand in any street or other public place unless it is attended by 
á qualified person, that is,a person holding a` subsisting license 
granted under rule 1 5. The bye-law framed by the Municipal Çor- 
poration, on the other hand, applies to all cases and is to the effect 
that no . person shall leave a carriage or cart standing in a public 
street unattended. Manifestly, there is no repugnancy between 
these two directions : One rule is that no person shall leave a motor- 
car standing in a public street unattended : and, for this purpose it 
is immaterial whether the mechanism is in operation or is stopped : 
the other rule provides that in cases where the mechanism is not 
stopped, the person in attendance must be a qualified person hold- 
ing a subsisting license. Itis thus possible to read the two rules 


‘together in such a way asto make the one supplement the other,” 


If this view be adopted, there is no repugnancy, although it is con- 
ceivable that events which make a person liable to prosecution for 
infringement of bye-law 10 may not make him liable to prosecution 


for infringement of rule 24, Indeed, in the case before us that is 


(1) (1896) A. C. 360 . @) (1912) A. Ç: 343. 
(3) (1881) 7 App. Cas, 96. 
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precisely the’ contingency which has arisen, ‘and the prosecution has CRIMINAL. 
been rightly initiated for the contravention of byelaw r ro and not 1920. 
ed 
ki ha l Indian Motor Taxi 
It bas been finally contended that the rule must be taken to Cab Co. 


have repealed the bye-law, because the punishments which may be Corporation of 
‘inflicted for contravention of the two provisions are not identical. Colette: 
That fact, in our opinion, is immaterial: The rule recognized in Mookerjee, A ACF 
Henderson v, Sherborne (1) and A. G. v. Lockwood (2), namely, that TT 
where the punishment or penalty is altered”in degree but not in 

kind, the later provision is considered as superseding the earlier one, 

has no application here: Robinson v. Emerson (3); Coley. Coub 

ton (4). The offences here are not identical ; what may be an 

offence under the rule may not‘be an offence under the bye-law,: 

and it is conceivable that the gravity of the offence under rule 24° 

may, in certain circumstances, be much less than that under bye-! 

law 10. 


We are of opinion, that the bye-law has not been repealed by: 
thé rule and the prosecution was rightly initiated for the contraven-. 
tion of bye-law 1o, Itis thus impossible for us to interfere,with. 
the conviction of and the sentence -on the - petitioner, and the Rule 


must be discharged. A ; 7 
Fletcher, J.—I agree, 

ATM, Rule discharged, 

` (1) (1837) 2 M. and W. 236. (2) (1842) 9 M. and W. 378 (391.) 
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APPELLATE CRIM INAL 


Before Sir Lancelot Sanderson, Knight, ‘Chief Justice a Sir o 
: _ Asutosh Mookerjes, Knight, Judge, , 


SUPERINTENDENT AND REMEMBRANCER OF- LEGAL 
AFFAIRS 
. 4 . D. j 
-KAJAL HOALADAR.* 
Distraint—Bengal Tenancy Act (VIII of 1885), Seca, 12%; 122° (d}—Disträint- 
= Jor arrears of rent and interest—Grops, cutting of, after distraint.~~ 


< Under.section 121 of the Bengal Tenancy Act, a landlotd can apply for dis. 
traint for the purpose of recovering the arrear of rent’of the holding due for the 
preceding agricultural year, and, under clause (d) to section 122 he, is also entitled 
to distrain for the interest due upon that amount, if he choose to claim any. ` 
ki 


An order for distraint,was made on the and December, 1919, for tho purpose 
of recovering the arrear of rent of the holding payable on the rst December 1919, - 
The peon attached the crops on the holding on the 4th. December. The Tespondent 
(accused) inspite of the protest of the peon, had gone on the land and had cut ‘the 


cops t E ee 
” Held, that the accused was liable to be prosecuted. t 
Skeobarat v- Nawrangdeo (1) explained. i 


` Appeal by the Crown under section 417 of the Code o. Criminal 
Procedure, h \ . 


The material facts appear from the judgment of Sanderson, CG J 

Mr. Asktaf. Alè (Deputy Legal Remembrancer) „and Babu 
Surendra Nath Guha for the Appellant. 

Babu Sures Chandra Talugdar (for Mouki A K. Fastul Hug) 
for the Respondant. 

The judgments of the Court were as follows: 


Sanderson, C. J.—This isthe appeal by the Crown ftom: an 
order made by the Subdivisional Magistrate of Bhola. ` The respon- 
dent was charged with offences under sections 143 and 424-of the’ 
Indian: Penal Code. -Shortly stated, the gist of the charge was that 
the respondent had cut some paddy after the peon, an officer of the’ 
Court, had attached it in’ pursuance of an order which. was made 
onthe 2nd December 1919, The rent which was alleged to be 
payable,.and in respect of” which the order of distraint. had been 

© Griminal Appeal No. 3:0f 1920 against an order of the Sub-Divisional Magis. 
trate of Bhola, dated:the goth June, 1920. - 
(2) (1901) L La R. 33 Cale, 364. ANE 


ad | 


° Wor, KANTI) © MIGH COUÈT, ` 


made, according to the facts which have ban placed before us, 
-was payable on the r5th of Agrahayan “1326 (which corresponds to 


. “the rat of December, r919). Consequently, on tha 16th Agrahayaa, 


1326 (the and December) the rent wasin arrear—that is clear from 
ariga 54 (3) of the Bengal Tenancy Act which provides as follo vs 
# Any instalment: or part of an instalment of rent not duly paid at or 
‘before the time when it falls due shall b> deemed an.arrear.” The 
“order. for distraint was made under section 121 of the Bengal 
. Tenancy Act.which provides as follows ¢ “Where an arrear ‘of rent is 
. due.to the landlord of a raiyat or under-raiyat and has not been due 
“for more than a year, and no security has been accepted therefor by 


, the landlord, the landlord- may in addition to any other remedy to 
„ Which heis entitled by law, present an application to the Civil 


Court requesting the “Court to recover the arrear by distraining 


~- while in the possession of the -cultivator, (a) any crops or other 


products of the earth standing or ungathered on the holding....” 

‘. The order for.» distraint was ‘made on the 2nd December 19 9 
_undér ‘that section. ` The peon attached the crops on the holding on 

the 4th December; and; it was alleged that thereafter the respondent 
. inspite of the protest of the peon had gone on the land and had cut 


the crops. Consequently the charge to which I have already refer-. 


red was presented against the respondent. The learned Subdivi- 
siorial Magistrate bas not expressed any opinion as to the facts or 


A the merits of the case, but he has disposed of it ona point of law 
Aawhich wag taken by the learned pleader who wás appearing on - 


behalf of. „the ; respondent, and he bas based his decision upon a 
ruling of this Court in Skesbarat Singk and others v. Nawrangdeo 
Narain Singh (1). The ground of his decision is stated in this way : 
“A distraint order under this section (that is section 121) is legal 
only for rent of. the holding for the year preceding the current fear. 
In this case the rent was due in- the year 1326 B. S. and the distraint 
order was also passed in the same year.” That ruling of the learned 


` Subdivisional Magistrate seems to-be- directly contrary to the provi- 


sions of section 12t and, with regard to the case to which the 
‘learned’Subdivisional . Magistrate has referred it seems to me that 
it is no authority for the proposition which the Subdivisional Magis- 


, trate has- enunciated and which I have just read. “The ‘proposition 


seems to me,to be based upon a passage at page 367. En that case 
the landlord had distrained not only for rent but also for damages : 
and, this Court . held that the distraint was- bad amongst other 
_ reasons on account of the. fact that it was a a distraint ‘for damages, 


(1) (1904)-4 p R. aB Calc, 354 
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He the landlord was diiy entitled: to` distrair for the rent of the 
holding in the ‘preceding agriculturil’ yéar (not for the rent. of thé 


current-year, as the District Judge says, but for the rent of the hold- ° 


ing for the year preceding the current year) and, under Claude (d)! 
to section 122 he-was also entitled to distrain' for the interes due 
upon that amount, if he chose to claim any... As T utiderstand that 
passage, the learned Judges were referring to the particular facts of 
that case. Apparently the rent in respect of which the"landlord wat 
entitled to distrain had been described by the District Judge as rent 
for the current year, which in-the opinion of the leárned. -Judges on 


“the facts of that case was a mistake’ and ought to have béen dės- 


cribed as rent of the holding in the preceding agricultural- year. 
There is-nothing in that. case to show that the’rent for the - preceding ' 
agricultural yéar had become due“more than.a year before- the order~ 
of attachment was made; and, as I understand the case it is not an 


authority for the proposition which has been’ stated by. the learned `, 


Sub-Divisional Magistrate. In my judgment therefore, thé xdecision 
is wrong and must be set aside, The appeal must be allowed ani 
the case must go back.to the Subdivisional pees for’ aia 
_ tion upon the merits.of the case. - 


~ Mookerjeè, J I agree. , i 7 
AT: Me ae | f - Appeal allowed. 
A oo et : . Paid ree, oS ake Cate 


|. APPEAL FROM. ORIGINAL avi: 


` “Bon Sir - 'sutosh. : Mookerjee, Knight, “Judge, and Sir “Ernest ; 
Edward Fletcher, Knight, J gge. 
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sa 


Footing respass~-Under ground. foundations—Mandatory Rien eee 
: The land covered’by the underground -foundations,-belongs ‘presumably’ Pa ` 


person. who built the footings : dédulcv. Ram Charan (1). Dae Be 
` “Appeal from Original Decree'No. Bo} of 1919 ngalit the “decree nok ‘te 


J 


‘Justice Greaves, dated-the: 6th June, torgs °° “7S5 7 
a) agu) L L. R. 38 Cale. 687. i 5 


A Ver, , woiu JL HIGH COURT. 

P | Where pheno his beni trespass on footings ola wall, the defendant tho 
“built » ‘on the land superimposed upon the footings and thus trespassed on land 
‘belonging’ to the plaintiff is bound to rem v0 the trespass and the proper remedy 


. ts by wiy of mañdatory injunction. 


o Appeal by the Plaintiffs. 


_ Spit for a mandatory injunction to remove aaa demolish a 
wall erected by the defendants. ka e A 


The material facts appear from the- judgment a Greaves, J, 
which’ was as follows : 


z Greaves, J :—In this suit the plaintiffe who are the Board of 
Manighim.of the Neveh Shalome Synagogue seek to restrain the 
"defendants who are the Board of the Maghen David Synagogue from 
“keeping erected any wall or -building.on the land of the plaintiffs 
“in such a way as to form a trespass on their land. The matter ia 
“disputé is really quite a small one.- The plaintifs are the owners 
of what is marked as the godown on the plan annexed to-the plaint 
and which includes at the west and -over the;godown what is called 
the “ Holy Room.” The plaintiffs are also the owners of two trian- 
gular bits of land shown on this plan and which are marked A and 
B. The adjoining land i is owned by the defendants and they have 
‘recently “erected thereon a building flush with the wall which 
separates the plaintifs’ premises from the land of the, defendants. 
‘The plaintiffs’ allegation is that the defendants’ new building tres- 
passes on the, footing of their foundations on the west side to an 
extent of 1 foot 2 inches or thereabouts and they seek for a manda- 
„tory order on the defendants to compel them to pull down such 
part of their.wall or building as encroaches on the land which the 
; plaintiffs claim. There was litigation between the parties a year or so 
,ago and ultimately matters were settled between them in the appeal 

. ‘Court by means of a consent decree. The terms of settlement are 
exhibit A to the plaint and the material terms are 1 and 5. The 
first of, these terms of settlement provides that the respondent (that 
_is the present defendants) would make' over to the appellants (that 
is the present plaintiffs) the godowns in dispute in the above suit 
together with the land on which the building stood and also the two 
pieces of land shown on the plan annexed to the terms of settlement 
marked A and B on either side of the Neveh Shalome Holy Room 
absolutely. The land to which this’ refers is the land ‘which is 
„shown in the plan e annexed to the plaint and which is now’ iin the 
. plaintiffs’ possession, ‘The 5th term of settlement, provides that 
- the Maghen David Synagogue (that is the- present dofandats) 


2%} 
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‘evn, ‘should be at liberty to” “erect such buildings’ either of; one or, ‘two. - 


1920. | ‘storeys as might be déémed ‘desirable on its ground to the. west of. 
E nan kn l the Holy Room of the” ‘Neveh Shalome “Synagogue ‘and that term, e 
e o also provides that this Syragogue should not be entitled to make - 
D E. Eara: any objection to the same in, consequence of such building- block: : 
' Grans; F. ing up the west window of the “Holy Room or ee with. the... 
~~" gecess of light and air through such window. & tes 
The following i issues arise in the suit. Firstly, what i is the limit. 
of the’ plaintiffs’ land ? Secondly, does the defendants” buildidg.en- . 
croach thereon and if 60, to what extent ? Thirdly, hast here A 
acquiegcetice and laches on the part of the” plaintiffs?" Fourthly, 
~= what relief, if- “any, should be given to the’ plaintifis. 2 -Fifthly, has - 
the wall been built on the foundations of the plaintifis’ wW: 
, and on their land and to what extent? Ka 
The first ‘witness called on behalf of the plaintiffs. was “Kirendia. < 
Nath Mukerjee who is a Civil Engineer in the employ of Messrs, 
Martin & Co. He states that he received instructions from a Mr. 
Browne who is also with Messrs. Martin & Co, to -excavate the 
foundations of the plaintiff’ premises and to see nhat they were... 
like.’ He states that he went and made the excavation at the point . 
which he lias marked in blue on the small triangular ™ strip.of land 
-marked B on the plan annexed to the plaint and he.says that his- 
excavation is from thé point which he has marked up to the wall.” 
He states that he made a sketch at the time which is in évidence.. 
and he says ‘that his excavation shows that the offsets or footings of- 
the plaintiffs’ premises extended for some 14 inches, two. inches - 
being brick and thé rest being concrete, and he said that he drew fas 
the inference from this: that there wasa similar ‘offset or footing 
extending from the plaintiffs’ wall on the west on to the land which :. 
has beer built ovér by the defendants. He stated that he thought... 
that the old building of the plaintiffs might get damaged by pressure .. 
from the plaintiffs’ new building and that the new building must have `. 
some settlement and would press on the foundation of the old build- 
ing and he stated ‘that this was likely to happen, In cross-exami- ~ 
nation he atated. that he had not actually tested‘ the ‘extent -of the... 
offset on thé piece of land i in dispute, hut that‘té assumed ‘from bis... 
excavation’ ‘ob B that the offset was. the saric ort the’ piece a land. 
in dispute as‘it was” upon B. ak tah doe Ni UH 
The next withess ‘ was “Mn “Harold. Browtie?‘an° gréhitedt a , 
Licentiate ofthe: ‘Royal Thstitute. of. British:Architécts. .- He is. the 
resident architect of Messrs. Martin &. Caisyandiishas had 33 Mats 


| xperience in Calcytts | and he’ stated that he: ‘saw, the pane: pes 


kh 
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‘mises before the excavation took place and saw that the defendants’ 
building was being built: flush against the ‘plaintiffs’ western wall, 
and he stated that he gave the last witness instructions to make the 
` excavation and that the report’or letter of the i7th March, 1919 
Exhibit A was written by him and contained his opinion. He was 
of opinfon that damage might be caused by the building but that 
such damage might not occur for possibly 2 or 3 yeats or even 5 
years. He admitted that sipee his first investigation he had not 
been to sée the building and therefore he could ‘not say whether 
daimages had actually occurred. i 
The next witness David Hye Einy spoke to the érection being 
a matter of sacrilege according to Jewish Law and according to the 


Holy Books. In cross-examination he adaiitted that the room une 


derneath the plaintiffs’ building was used as a godown by Mar- 
waris to store goods for which the Synagogue obtained rent. f 
On behalf of the defendants Mr. MacGillivray who is the Mana- 
ger in the Building Department of Messrs. Mackintosh Burn & Co., 
was called, - He is a Civil Engineer of 20 years experience, ten of 
those years having been spent in Calcutta. He stated 
that he knew the Synagogue and that he was in charge of the 
defendants’ -building and that he got special instructions 
to be careful--with ` reference to the plaintiffs’ old building. 
‘He stated that work began on the 3rd December and that 
by the end of January the work had proceeded up.to the plinth 


level of the old building. He says that be stopped work under 


the direction of the defendant Cohen in the middle of February 
. and he says that on the rath February the building “was up to the 
windows of the first floor of the Holy Room of the Neveh 
Shalame Synagogue, the total height from the ground’ being 16 feet 
in all, Ho says that the building was finished on the 3rd April and 
that it was not hurried but conipleted in the ordinaty course. He 
states that the height is’ 28-feet and that his firm had a plan which he 
produced Of the plaintiffs” Synagogue. He says that the plan was 
made by a Mr, Nicol who is now dead and who was formerly in the 
employ of Messrs. Mackintosh Burn & Co., and that it was made 


in the year 1911 or 19127 He states that this ` plan shows an ‘offset A 


“to the west of 8 inches and that the offset was kept according to the 
plan. He stated that the foundations of the new wall did ,not go 
down as deep as those of Neveh Shalome and that they went down 
only about 3 feet fromthe surface whereas the foundation of the 
plaintiff.’ building extended’to some 6 feet. He stated that he had 
geen the plaiitifis’ building fecently and he expected no injury, 
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- he said that the two buildings were up , against each „other a a 


special - strong foundation had been made to ‘support thet new, build- 
ing. He admitted that a settlement might injure. the. buildin 
of the plaintiffs and that. their building , might be. affected by: the 
defendants’ new building. In crossrexamination he stated that in 


` the course of the building it was necessary to deepen-the foundation 
„in one place but that his recollection was that the. ground was good 
close to ‘the Holy Room: S w aai 


` Mr, Gohen also gave evidence on behalf of the defendants with 


regard to'the question of the ` building being : a sacrilege, but-I do 
not thitk-that it is necessary for me to refer to the evidence of 


sacrilege given í on either side . ` : z 
‘It is urged on “behalf. of the: defendants - that even "assuming: 1 


: find that there has been a trespass by the. defendants on the’plain- 
tiffe’ land that I ought not to interfere. by a mandatory injunction” 


having regard first of all to the terms of settlement and to what i is 
said to haye been a common mistake between, the plaintiffs and, the . 
defendants with regard to their rights : and secondly it is said that 
I should not interfere by a mandatory injunction, because. it is 
suggested that the plaintiffs have been guilty of such laches | and 
‘acquiescence as to disentitle them to relief by mandatory injunction. 

_ So far as the question of trespass is concerned I have come to the 
conclusion on the evidence that there are footings to the extent’ pro- 
bably of at least of 8 inches and possibly more” on the western side 
of the plaintiffs’ premises and that the defendants’ new building has 
tréspassed upon these footings to the extent thereof, that is. to say 
‘either to the extent of 8 inches or 1 ft. 2 inches, or whatever the 
“extent of the footings may be ` on . 

- Then so far as the question of the terms ‘of adtileient (?) are çon- 
“ened: I think that it is probable that neither party. conte nplited 
or had in mind the question of the existence of these footings.at the 
time the terms were arrived at, but it seems to me that all I can, do 
_is to construe the terms as,they | stand and by the first of ‘these’ terins 


-of settlement what was given to the’ plaintiffs was the godown in‘dis- 


pute ‘together with the land on which the building stood a'ad it seems 
tome- impossible to hold that the building did not stand on the 
footings as well as on the other part of the foundations, . rs 
` ‘Then'so far as the question of lachès and acquiescence is co- 
cerned I do not see. how any case of this nature can be made ‘out. 
The building of the defendants apparently commanced in the morith 
of December. On the 29th January it had areached, to the plinth 
eyel, and on that D Messrs, oe a and bane iy wrote. on. fa ne 


i 
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tifts? behalf to the Président of the defendants’ Synagogue complain- 
ing of what was béing done. ‘ The real ‘complaint at that tims was 
not with regard to the footings, but it was with regard to the threat- 
ened injury to the cornica of the Holy Room. No reply apparent- 
ly was sept to that letter and on the rath February and again on the 
14th Messrs. Morgan: & Co. wrote to the President of the Synagogue” 


complaining-of the encroachment on the footings.’ At last on the ` 


18th February we have a reply from the defendants’ solicitors deny- 
ing that the building is being erected in contravention of the terms 
of settlement stating that insiructions had been given ‘that every 


cate should be taken to avoid such injury. So far as the delay up to ` 


the 14th February is concerned I do not see how the plaintiffs can 
be charged with delay, acquiescence or laches having regard to the 


fact-that the letter of the’ 29th’ Jannaty rgtg remained so long un- ` 


answered. By the rath or 14th February the defendants’ building 
. was 16 ft in height and work stopped from the r4th February until 


the 26th with a view of referring the matter to arbitration. Then’ 


on the 26th March the: defendants resuned work announcing their 
intention’ to the plaintiffs. - It seems to me upon these facts that it 
is impossible to make out a case of laches: or acquiescence which 
would disentitle the plaintiffs‘ to relief by maa Jatory injunction. 

- Then I come to the last argument that was urged on belialf of 
the defendants, It is said:that the relief by mandatory order is dis- 
cretionary and that having regird to the terms of settlement and to 
the nature of the encroachment, ‘which I may say dogs not seem to 
me a very serious ‘one, I should refrain from granting any manda” 
tory injunction and should give relief in damages only. If it was 
open to me to do so I should under the circumstaaces of the case 
have adopted | this course, but I do not think-that thig course is open 
to me, 

. I have been referred to-the case-of ante ‘vy. Seshapa, (1) 
and to Premji Jivan Bhate vy. Haji Cassum Juma Ahmed (a). 
These are both decisions of the ‘appeal Court in Bombay the judg- 
ment in each case being delivered by Sergent C. J. and he lays 
down: that the law is well established. in England that. if a stranger 
builds-on the land: of another, although ‘believing it to be his own, 
the owner is entitled to recover‘the land, unless there are special 
circumstanċes amounting? to a’ standing by sořas to ‘induce the 
belief, that the Owner: intended to forego’ his right and the learned 
Chief-Justice states that the law in India is the same on‘ this. point 


astha law “iri England~ and there is a recent ‘decision of ° 


(1) (1892). 1> L. R. 17 Bom, 77: (2) (189) E BoR. 20-Bord. 198.. 
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this Courtin Abdul Hossain v, Ram Charan (1), which decides 


_ that where there has been a trespiss on footings of a wall the defen- 


dant who built on the land supérimposed up3a the footings. and? , 
thus trespassed on land belonging to th3 plaintiff was bound to. 
remove the trespasa and that- the proper remedy was by way of mah; 
datory injunction. >` It seems to ma therefore that if I canvot- find 
any special circumstances from the terms of settlement or any . 
special circumstances of. acquiescance or laches I am bound to- 
interfere by way of mandatory injunction aad I have. no discretion 


. in the matter. I have stated that there. seem to be no special cir- 


cumstances in the case and accordingly it seems to me that I am- 

bound to interfere i in this case, although I regret to do so by mar. 

datory order. Having regard to the evidence of the architects 

I cannot apply the principle of ds minimis non curat lex. 
I now come to deal with the issues. So far as the first issue is 

concerned I hold èn the evidence that the limit of the plaintiffs’ 

land is not the redline shown in the plan annexed to the plaint but 


ad 


‘is so much of the land over which the footings of the plaintiff's 
“building extend. So far as the second issue is-concerned, I hold 


upon the evidence that the defendants’ building encroaches upon ` 


“the plaintiffs’ land to the extent of at least 8 inches and possibly 


more. I answer the third issue in the. negativé. So far as the 
fourth issue is concerned: I think the plaintiffs are entitled to a man- ~ 
datory order. The fifth i issue is really, covered by my answer to the 
second issue. The order I propose to maks is that I grant a man- 
datory. injunction on the defendants to pull down.so much of their. 
building as trespasses on the plaintiffs’ land. Toa trespass ‘is to 
be abated within 3 months, with liberty to apply: The defendants 
will, pay the costs of the plaintiffs on Scale No. 2. i 
The plaintiffs appealed against this decree. 
` Sir B.C. Mitier and Mr. Langford James for the Apalan” 
. Messrs. AN. , Chowdhury and H. G- Pearson for the Res- 
pondents, | : 
‘The judgments of the Court were as follows: A 
Möokerjee, J: 1—This is an appeal by. the plaintiffs in -a 
suit for a mandatory injunction to remove and ;: demolish -a -wall 
erected by the defendants. The rights of the- parties depend on a“. 
consent decree made on the 18th Jine ryt8 in a -previous litigation 
between them as the authorities, of two Jewish Synagogues Neveh `, 
Shalome and Maghen David. Under that decree; the: respondents ". A 
(Gala). LL. R. 33 Caic, 637. } gi sai Yona ies 1, fa) 
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undertook to make over absolutely to the plaintiffs certain disputed 
-godowns with the laid whereon the bifildings stood and also two 
pieces of land marked A and B oman. annex:d plan on either 
side of the Neveh Shalom: Toly Room. The terms of the settlernent 
further provided that the agpellaits would, at the request of the 
respondents, separate the two pieces of land from the land of. th: 
Maghen David Synagogue by a prover brick wall, and, in defas't, 
thé respondents would be at liberty to build the same at the cost of 
the appellants. There was a third provision that the Maghen 
David Synagogue would bz at liberty-to erect building, either of 
one or two stories, as may ba deemed desirable, on its ground to the 
west of the Holy Room of the Neveh Shalome Synagogue, who 
would not bg entitled to maka any objection to the same in 
cənsequencə of such building blocking up the west window of the 
said Holy Room or interfering with the access of light and air 
through such window. The contingency contemplated happened ; 
the defendants respdadents proceeded to erect a wall, with the effect 
that it blocked the West.window of the Holy Room. The plaintiffs 
_ thereupon instituted this suit on the allegation that the defendants 
had committed an act of trespass, inasmuch as in the process of 
erection of the wall meationed in the fifth paragraph of the terms 
of settlement, they bad built on the foundations of the Holy 
Room. They accordingly asked for a mandatory injunction to 
compel the . defendants-to remove the wall in so far as it stood on 
the foundations of the Holy Room and also in so far asit adjoined 
the western edge of the parcels marked A. and B. Mr. Justice 


Greavgs has come’ to the: coriclasida that on the authority” of the ° 


decision in ADI] Hossain v, Ram Charan Law (1), the defendants 
must be deemed to have committ:d, an act of trespass in so far as 
they have superimposed their wall upon the footings or foundations 
of the Holy Room. He has accordingly directed that the defend- 
ants should within three months remove the trespass and demolish 
the wall. The plaintiffs are not satisfied with this order, and seek 
to have the wall removed even in r-gard to portions which do not 
stand on the footings or foundations of the Holy Room, Their argu- 
ment is that the intention of the parties when they entered into the 
terms of the settlement was that the western boundary of the land 
should be a straight ling, and thit if, in any portion, the line has 
to be removed westwards, the whole of the line must be-so removed. 


In our opinion, there -is no foundation for this contention. The. 


intention of the parties, as is obvious upon, -the term of the settle- 
(1) (1911) L. L.-R. 38 Cale. 687. 
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Civit,” ment, was that the plaintifs should be restricted to the land and 
1920, buildings to the east of the red line. By the operation of the prin- 
E. S. Levy: Ciple of law recognizsd in dbiul v. Ram Charan (1), namely, 


D. E. Era. that the land covered by the underground foundations belongs pre- 
sumably to the person who built the footing, the plaintifs have 
obtained a decree for the removal of the wall in so far as it has been 
superimposed on the foundations of the Holy Room ; but plainly 
they are not entitled toa larger measure of relief. What was in- 
tended by the parcels A and B is clear from an examination of the 
plan ; they are parcels bounded on the west by a portion of the red 
boundary line. But as there are no buildings on these parcels, 
there has been no encroachment on footings or foundations, and 
the defendants cannot be called upon to remove the portions e: the 
walls onthe parcels A and B. 
The result is that this appeal is dismissed with costs. 


Fletcher, J.—I agree. 


Moolerjee, Fe 


Messrs. Morgan, & Co. :—Attorneys for the Appellants. 
Maessss. Leslie & Hinds :—Attorneys for the Respondents. 


A. T. Ma Appeal dismissed. 
e (D (tgs) L L. R. 38 Cale. 687. 


Before Sir Asutush Mookerjee, Knight, Judge, and Sir Ernest Edward 
Fletcher, Knight, Fudge. 


SURENDRA KRISHNA MANDAL 


Civit, 6 
ey | RANEE DASSEE * 
Ja nua Pekan 15, 16, Will—Burden of proof-—Testamentary capacity—Attesting witness— Party citing 
April, 7. him, if can cross-examine—Evidence Act (T of 1872), sections 68, 154, 165— 


. Altesting witnesses, if to bs examined— Witness not attesting will af the 
time of execution—-Unattesied alterations in a wil! —Presumpltion—Pre« 
sumption, how rebutted—Trial Judge, intervention by, with questions— 
Witness, veracity of, how judged—Rule as to appreciation of oral testimony 
by appellate Court— Witness, when adverse. 

The burden of proof lies in every case upon the party propounding a will and he 
must satisfy the conscience of the Court that the instrument so propounded is the 


* Appeal from Original Decree No. g1 of 1918, against the decree of Mr, 
Justice Chaydhuri, dated the 28th August, 1918. 


°. Von KAKI) niou COURT. 


last will of a free and capable testator. This burden is, in general, discharged 
by proof of capacity and the fact of execution, and when these have been proved, 

a the Court will, under ordinary circumstances, assume from them the knowledge 
of and assent.to the contents of the instrument by the deceased, and without re- 
quiring further evidence, will pronounce for the, will. 


Meze ability to sign one’s name does not necessarily imply the possession of 
the full mental powers requisite for a valid disposition of property. Nor is it sufi- 
gient to show that the testator was conscious when he executed the instrument. 


Section 154 of the Indian Evidence Act provides that the Court may, in its 
discretion, permit the person who callsa witness to put any questions tu him 
which might Be put in cross-examfnation by the adverse party. There is, in this 
respect, no distinction in principle between an‘ attesting witness whom a party is 
objiged to call and any other witness whom he may cite of his own cholce ; but 
the Court may, in the exercise of its discretion, be more easily persuaded in the 
former case than in the latter. 


A witness is considered adverse when, In the opinion of the Judge, he bears 
‘a hostile animus to the party calling him and not merely when his testimony con- 
tradicts his proof. 


When a witness is treated as hostile and cross-examined by the party calling him, 
this must be done to discredit the witness altogether and not merely to get rid of 
part of his testimony. 

Althongh when an instrument requiring attestation Is subscribed by several 
Witnesseg, itisin general sufficient to call only one of them, in the case of 
wills, it Js desirable that all capable of being called should be examined to res 
move aj) suspicion of fraud : Macgregor v. Topham (1) and other cases. 


The validity of a will is not affected by a witness not attesting it at the time 
of execution but affixing his signature later, provided it is established that there 
were two attesting witnesses as required by law. 


Where unattested alterations occur in a will, the presumption of law is that 

such alterations were made after tho execution of the will, and inthe absence 

- of evidence rebutting the presumption probate will be "granted of the Will in the 
original state, omitting the alterat'ons : Cooper v. Bockett (2) and other cases. 
The presumption may be rebutted not merely by direct proof, but also by internal 
evidence and by inference as drawn from the condition of the will: Jæ the Goods 
of Hindmarck (3) and other cases. 

The veracity of a witness is judged, not so'ely from his individual statements, 
but from his testimony taken in conjunction’ with all other facts brought out in 
the course of the litigation. 

So far asthe appreciation of oral testimony by the appellate Court is cone 
cerned, there are two conflicting view—points, namely, on the one hand, the un- 
doubted duty of the Court of appeal to review the recorded evidence and to draw 
its own inferences and conclusions. and, on the other hand, the unquestionable 
weight which must be attached to the opinion of the Judge of the primary Court 
who had the advantage of sceing the witnesses and noticing their louk and manner. 


(t) (1850) 3 H. L. C. 155. (2) (1844) 4 Moo, P, C. 419. 
(3) (4866) L. R. t P, and D, 303, 
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A Court of appeal can set right the intervention with questions of a .trial . 
Judge, with a view to clear up obscurities, to fillup lacuna, to supplement defi- 
cisi cies, and generally to elicit the truth, if it excecds the bounds of ths pro- e 


_ Visions of sectioa 165 of the Indian Evidence Act and so impedes the legitimate 


‘ 


work of counsel engaged in the cause as to amount to a mistrial, leading tò failure 


of justice. 
x e 


Appeal by the Defendant. 

Appl-cation for letters of administration with a copy of the wifl 
annexed, . ‘ l 

The material facts appear from the Judgment of Chaudhuri, i 
wbich is as follows : , ` ; ; 

Chaudhuri. J :—This is an application for. Letters of Adminis- 
tration, with a copy of the Will annexed of one Raj Kristo Khan 
dca aved. He died on the 2zoth November 1917. The will is dated 
the roth Noyember, ry17.. The applicant is the mother and the ap- 
pliçatiou-ig n-a Je by her on behalf of her infant son Bankim, brother 
of the deceased who is the residuary legatee—Raj Kristo himself 
was a young man. He was born about 1897. He has left property _ 
of some considerable value. At the time of his death he left him: 
surviving his widow who is-also aa infant on whose behalf a cavat 
was fi'ed by Surendra Kristo Mondal her father. It appears that 
Raj Kristo acquired veiy bad habits early in life. He was add‘cted 
to drinking and kept a woman of the name of Sushila Bala who 
was his mistress for six or seven years before his death. Hz wasa 
ne aber of a wellknown ʻa nily that of the Khans of Mankundu. | 

Raj Kristo had appointed a person of the rame of Bibhuti Bhu- 
shan Mukerjee as his mavager. A power of att -rney was granted’ 
to Bibhuti on the 3rd July, 19 6, but he became his manager somé- 
what later. It appears that in the year 1915 a-suit for partition 
was pending ia the Alipore Court between his branch of the family 
and his uncles: that eventuaily that suit was referr:d to arbitration 
and in those proceecings B.bhiti Bhushan Mukerj.e is said to 
have taken part and helped tbe deceased. Raj Krista had got-into 
debts, and a mortgage and further charge were «x.cuted by him 
amounting to Rs, 29,0co: that upon the award being made a 'a-ge 
sum of money was paid to him with which the mortgage debts 


_ Were paid off. Ii wing acquiréd bad habits he was not io good- 


health and it appears that he went tọ Puri once in. November 1916. 
On that occasion he stayed in the house of one Kristo Chunder 
Guchika. He again went to Puri on the 4th November 1917. On 
this occasion he was accompanied by B:bhuti Bhusan, his mistress 
Su-hila, another woman of the name of Punti, who appareptly cooked 


Bane, 
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for them, a hanger-on of the name of Binode and a servant of the 
name of Bipat Ran. Bibhuti Baushan roturned from Puri a day after 
their arrival, O1 this occisio1 also Raj Kristo lived in the house 
of Kristo Chunder Guchika, It is said that on the 18th Novemb.r 
at night the deceased complained that hz was feeling bad and 
thought*of a will and asked Bipat Ram to procure one, or two 
sheets of Demi Paper. On the 1,th November he is said to have 
dictated the will in suit to B pat Ram. Bipat Ram did not know 
how to write in Bengali. He has picked up some knowledge of 
Bengali but the will was written in Nagri charac er the language of 
it being Bengali. It purports to have been attested by a doctor 
of the name of Harish Chunder Rao, by the Owner of the house 
Kristo Chunder Guchika anda Charidar (servant of bis) of the 
name of Haribandhu Mabanti. 

By this will the deceased gives fifty rupees a month to his wife, 
40 rupees a month to his mistress and 125 Rs. a month to Bibhuti 
Bhushan Mukerjz¢, whether he wo:k3 or not as his manager. It 
also makes a provision that B.bhuti was not to be accountable for 
certain monies which cam? into his hands and which is said to 
have been spent by him on acccunt of the deceased. The will 
purports to have been signed by the deceased in English in two 
places, namely at the foot and also at the left band margin below 
the postscript, which deals with the accounts of Bibhuti. 

The will is challenged on certain grounds stated in the affida- 
vit of Surendra Kristo Moadal afiemed on the 22nd April r918. 
I need only refer to the 4th-aad 5 h grounds. The former is that the 
d ceased as a rule signed in Bengali and that the English signature 
purporting to be his in the will was not his. ‘The latter is that the 
deceased was a dicted to drink ani Surendra Kristo Mondal has 
been informed and believed that on and from the l8th Noven.ber 
the deceased ‘ had given himself up to a bout of continuous drink- 
| ing from the said date to a few hours before bis death,” which took 
place on the ; oth November, and he alleges that the diceased was 
rot in a fit state to exscut2 the will, He, stated that the will was 
rot a genuine document, but it had been fabricited at the instance 
ol B.bbuti Bhushan and submitted that the will should be proved 
in solen form, h 

The will undoubtedly contains soma curious features, namely 
it is the will of a B ngali gentleman, but it is written in Nuri by 
n person a menial servant who was not familar with the B -ngali 
language. Another such feature is the large sum of money which 
-is directed to be paid to the manager while the wife is given less 
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than one half the amount as also the clause relating to the accounts 
making him not liable for them. 

The propounders have’ examined two of the attesting witnesses 
but unfortunately they were examined on commission. Sushila 


“Bala and Bipat Ram have been examined in Court, as also B.bhuti 


Bhushan. In addition to these witnesses Sailendra Nati? Ghosh, — 
attorney for the applicant, and a pleader of the Alipore. Court 
Surendra Nath Kundu who had acted for the deceased in "the 
Alipore proceedings, have been eximined. So far as the signatures 
to the will are concerned, although they were challenged on the 
ground as not being genuine by Surendra Kristo Mondal, he has 
not come to the witness box and made any statement with regard 
to them, various signatures of the deceased in English have been 
putin. They appear remarkably like the signature of the deceased. 
Sailendra Ghosh and the Alipur pleader both of whom had oppor- 
tunities of. forming an opinion as regards the handwriting of Rajt 
Kristo and had knowledge of his signature, have stated that their 
belief is that the signatures‘on the will are the signatures of the 
deceased. I have no hesitation in accepting their evidence on the 


point, and hold in the absence of any evidence to the contrary that 


the signatures are genuine. No doubt blank sheets of such paper 
may sometimes be signed at foot for application, but the signature ae 
the-left hand corner cannot be thus accounted for. i 

. It is an admitted fact that the young man had got into the habit 
of drinking and it was also stated by Binat Ram that some spiritu- 
ous liquor was bought shortly before the ex:cution of the will, but 
there is no evidenée to show that there had been a drinking bout, 
or that the man became incapable by continuous drinking, as alleg- 
ed in the grounds when the will is said to have been maie. | It was 
at first suggested that Bibhuti Bhushan was at Puri on the roth 


‘November, and that he must have caused the will to be made, but 


I have no hesitation in accepting the evidence of Sailendra Nath 
Ghosh that Bibhuti Bhushan Mukerjee,saw him on the r9th Novem: 
ber. Bibhuti stated that he received a telegram on the 19th Novem: > 


‘ber from Puri which has been put in, stating that " Raj Kristo” 


was seriously ill, was moneyless” and that he was to start l 


‘Immediately, and that thereupon he left Calcutta un the evening 


of the rgth November. He bought an intermediate class ticket, 
but finding that there was no room in the train he changed.it w a 
second class ticket. Reference was made by him to a note 
which he made on a Railway Guids at that time and evidence has 
been called from the Bengal-Nugpur Railway showing that an intor- 
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mediate class ticket was changed to a second class ticket. I 
hold that Bibhuti was not there on the r$th, but that he arrived at 
Puri on the zoth. 
Of the attesting witnesses the doctor and Guchika have been 
examined, Bipat Ram’s story is this, that on the morning of the 
rgth after Sushila, Punti and Binode left the house he procured a 
sheet of Demi Paper: that the will was dictated to him and he 
wrote it out in Nagri: that he signed the document and left it with 
Raj Kristo and at his request he went to call the doctor and the 
Panda, Kristo Chunder Guchika : that the Panda came at about 
Il o’clock and the doctor followed shortly after: that the will was 
signed by Raj Kristo in their presence and was attested by them. 
He also said that Haribandhu Mahanti attested the document and 
that after the document was attested it was-kept by Raj Kristo in a 
portmanteau, What was done with it afterwards he did not know. 
Bibhuti says that he arrived on the 2oth.-He found that Raj Kristo 
was a little bétter ; he thereupon sent Bipat Ramto send a: tele- 
gram to Calcutta saying that Raj Kristo was better and that they 
were staiting the next day. This telegram has been put in. It appears 
to have been received ‘at the ‘Puri Telegraph Office at 5 mihutes 
past 3 in the afternoon. Bipat Ram says that he made it over 
long before that hour, and Bibhuti said that he sent Bipat Ram to 
send that telegram long before that hour. Bibhuti also says that on 
that day after his arrival Raj Kristo made over the will to him but 
that Raj Kristo suddenly beeame very bad in the afternoon. Upon 
that Dr. Harish Chunder was sent for. Bipat Ram says that he 
went to doctor Harish Chunder but as he was suffering from an 
asthmatic fit he could not come : failing him a doctor of the name 
of Mohendra came. When Mohendra came it was about 5 o,clock 
and Raj Kristo was by him found dead. All of them left Puri the 
next day and arrived in Calcutta on the 22nd November. On the 
sand November the will was made over to attorney Sailendra 
Nath Ghosh. It appears to have been inspected by Surendra 
Kristo Mondal‘on the 23rd and on the same date his attorney 
‘Babu Hem Chundra De went over to Puti to make enquiries on 
behalf of the caveatrix at the instance of Surendra Kristo Mondal. 
Sailendra Nath Ghosh went to Puri to make enquiries on the asth 
. November and he returned the same day that he arrived namely the 
26th. The facts relating to the production and inspection of the 
will have not been questioned. 
` As regards the evidence of the attesting witnesses a great deal of 
difficulty has been ‘created by the’ ‘method of ‘their examination, 
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ae Déctor’ Harish Chutder stated duting his examination-in-chief that - 
1990: the will was executed on the 19th November, that he rememberad =- 

Sigfendra’ < the signature at the foot of the document by the testator,- that so 
v. _ ‘far as the signature in the margin was concerned he had no clear 
Raines Dase recollection. He also said- that at the- time the will was mada. 


CRaudhuri, F- B-bhuti was present. This bzing against the instructions of ‘eacaed 
Roe counsel, who was eximining him he proceeded t3 cross-examine the 
witncss. The cross-examination has been justified on the ground 
that the attesting witness of a willis not the witness of any party, 
but the witness of the Court, as the law compels the examination of 
an attesting witness and that inasmuch as learned counsel hid 
instructions that the witness had departed from the statement which 
he had. made he had a right to cross-ex mine him. It is quite clear 
from the n anner of the ex mination that learned counsel challenged 
the veracity of the. witness : he suggested that he had-been bought ` 
over.. Ifs was severely eximined by the propoundér’s counsel ' 
upon a statement said to have baen made by him which was tak:n 
down by the Alipur pleader in which tha witness appears to have. 
said that the testator had sigaed “at tha bottom in two places.” 
There isno doubt that the evidence of Harish Chunder must 
under the circumstances be taken with a great deal of caution. 

Kristo Cnunder Guchika was also examined in a somewhat. 
debatable manner. Several of the questions were putina leading | 
form and some of his statements also were challenged by learned 
counsel for the propounder. Some questions in re-examination 
were distinctly in the nature of cross-examination. Neither the 
doctor nor Gichika remembered anything about the signature by 
the testator at the margin relating to the postscript, and that was one 
of the reasons. why. they were examined in manner abovemen- 
tiored. : 

_. Itis quite clear: that Bipat Ram could not have written the 
document exczpt at the dictation of some Bangali gentleman, If 
the will was executed on the roth as stated by him and the doctor . 
and Guchika, the only other person who was likely to dictate the 
will was the deceased. It was suggested however that tha will 

i may nut have come into existence on the rgth at all; that it might 
bave been prepared on the goth after Bibhuti arrived there, and 
that Bibhuti caused the Will to be written -by Bipat Ram. It was 
argued, on the telegram of the aoth, tbat it was sent slating that the 
dec ased was better, to mislead the people in Calcutta to prevent : 
f any one from coming down and thus gain time butit seems to me 
rather farfetched. If Bibhuti-had made- up his, mind on the goth | 
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Novenber to forge a will, the fact being the man died on the 2oth 
Movember, he would hardly send a telegram saying that the Babu 
was better, that is to say, keep record of a fact which might make 
the death within a couple of hours look suspicious, Besides there 
was no ofie in Calcutta except subordinate servants. I do not think 
the suggestion has much value. Although the two attesting witnesses 
abovenamed were handled in the manner I have stated, yet taking 
their evidence with the evidence givan by Bipat Ram and Sushila 
Bala, I have-come to the conclusion that the will was dictated by 
the deceased on the 19th and was duly made and attested on that 
date by the said two attesting witnesses, - 

As regards Haribandhu Mahanti, the doctor and Guchika did 
not say that he signed in their presence, and he has not been called. 
This undoubtedly supports the suggestion that his signature may 
have been obtained later. Such signatures are some times so 
obtained and that Mahanti has not b2en called is undoubtedly a cire 
cumstance of suspicion, 

Mohendra has been examined on behalf of the caveatrix, He 
said that Bibhuti approached him on the 21st November and asked 
him to attest a will. He declined to do soas the man was then 
dead. I do not think I can act upon that evidence. This is geniga 
by Bibhuti. - 

So far as Bibhuti is concerned I did not consider him a witness 
of any value. He tried to make out that he did not know Sushila 
Bala except by name: that he had no-communication with her 
relating to the will. The way also he spoke about keeping accounts 
was not satisfactory. Iwas not also satisfied from what he said 
that he rendered valuable service to the deceased. The ‘large 
monthly payment to him whether he works or not and the release 
from liability from account are undoubtedly circumstances which 
create suspicion in one’s mind, but I da not consider the suspicion 


to be of such weight as to dismiss the positive evidence in this case.’ 


It may be that the deceased had formed a high. opinion of 
Bibhuti and valued his services at more than its worth. 

Bipat Ram was very closely cross-examined, but he did not seem 
to acquit himself badly under such cross-examination, He was not 
shaken with regar1 co his statements relating to any portion of the 
case. He showed great intelligence and I thought him reliable, 
although soms of his answers relating to what happened alter their 
return to Calcutta I am not prepared to accept. 


So far as Sushila Bala is concerned the allowance-of Rs. 409 


month does not appear to be excessive haying regard to the fact 
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that she had been in this young man’s keeping for 6 or 7 years and 


„he may have entertaingd great affection for her. It is said 


that he had no affection for his wife and the allowance of Rs. wa 


, month may or may not be unreasonable for the widow. It is 


Open to her, should she think it inadequate, to ask for larger 
maintenance out of the estate and she need not take this amount 


. under the will, but I do not think that I can say having regard to 


the ideas which prevail amongst people of that community that it is 
a starving allowance, l 
Taking all the circumstances into consideration I hold that the 
will is a genuine one and that it was properly made and attested, 
and I grant this application. 
Having regard to the fact that there are circumstances of suspi- 
cion abovementioned, and to the fact that the two attesting’ witnesses 


. that they examined they themselves challenged, and treated as wit- 
_nesses unworthy of credit, and in fact called evidence in Court to 


prove that some of those statements made by the doctor when called 
as a witness were not true, having regard to the statements made to 
the pleader, I think the costs of the caveatrix ought to be allowed 
out of the estate. In making this order I have not overlooked the 
allegation made by Surendra Kristo Mondal about the signature 


- not being the genuine signature of the testator and the case made 


about the drinking bout, No evidence of that character was given, 
and that case was practically abandoned. 

I allow the costs of the applicant out of the estate between at- 
torney and client with costs of the commission and I will allow the 
costs of the caveatrix out of the estate as between party and party, 
also including costs of the Commission. 

~ Having regard to the fact that the commission lasted longer than 

the usual time, I think it would be just to allow 10 gold mohurs for 
sittings exceeding 3 hoursa day but for ordinary sittings the fee 
would be 5 gold mohurs. i 

Against this decree, the defendant appealed. 

Messrs. A, N. Chaudhuri and S. C. Bose for the Appellant, 


The Advocate-General and Messrs, S R. Das, B, K, Ghosh and 
A. K. Deb for the Respondent, 
C. A Vi 
* The judgments of the Court were as follows : 
Mookerjee, J:—This appeal is directed against the grant 
of letters of administration, with a copy of the will annexed, to the 
estate of one Rajkrishna Khan, who died on the goth November, 
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1917. He was born in 1897 and in rgr4 was married to a girl 


. twelve years old, At the time of his death, he left him surviving 


his ‘nother, his minor widow and an infant brother. He was a mem- 
ber of the well-known family of Khans of Mankundu in the District 


' of Hughli and possessed properties of considerable value, He had 


taken to evil ways very early and was addicted to wine and women ; 
for six or seven years before his death, he had kept a woman of the 
name of Sushilabala whom he did not abandon even after his mar- 
«riage. On the 4th November, 1917, he went to Puri for a change ; 
the party consisted of five persons besides himself, namely, his 
manager Bibhutibhushan Mookerjee, his mistress Susila, another 
woman of the name of Punti who apparently cooked for them, a han- 
ger-on of the name of Binod, anda servant Bipatram Kahar who 
had been in his employ for about a year and a half, Rajkrishna 
had been to Puri in the year previous and had stayed in the house 
of one Krishnachandra Guchika, a panda of the temple of Jagan 
nath. On the occasion of his second visit also, he took up his 
résiderice in a house of the panda near the gate of the temple. 
On the 15th November, Rajkrishna was taken ill at Puri, and it is 
said that as his condition did not improve he executed the disputed 
will on the forenoon of the r9th November, 1917. He died on the 


_ afternoon of the 2oth November, 1917. The party returned to 


Calcutta on the morning of the 2and November. On the a3rd 
March, 1918, Ranee Dasee, the mother of the testator, applied for 
letters of administration with copy of the will annexed for the use 
and benefit of her infant son, Bankim Chandra Khan. The 
estate was valued at Rs, 3,09,708. The application was supported 
by the affidavits of two of the attesting witnesses. A caveat had 
been already lodged on the 27th November, 1917, by Surendra- 
krishna Mandal, the father of Bhramarbala Dasi the widow of the 
deceased. After a protracted trial, Mr. Justice Chaudhuri came 
to the conclusion that the will was genuine and had been duly 


. made and attested. This conclusion has been strenuously assailed 


ön behalf of the appellant and the judgment under appeal has been 
subjected to a searching criticism, l 

The will, as already stated, is alleged to have been executed on 
the forenoon of the roth November, 1912. There is practically no 
evidence as to what happened to the testator during the first ten 
days of his stay at Puri ; but we Know this much that his manager 
Bibhutibhushan Mookerjee, who had accompanied him from Cab 
cutta on the 4th November, left Puri the “very next day and 
telurncd to Calcutla, On the 51h November, Bipatram telegraphed 
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Bibhuti as follows : “ Babu sick ; money-less ; wire money ; other- 
wise come”. “Bibhuti, on recejpt of this message, forwarded Rs, 25 by 
money order, and next morning (.6th November) wired back :e 
“Sent Rs. 25 by money order yesterday”. The case attempted to 
be made out in the evidence is that the illness of Raj Krishna did 
not take a favourable turn, and he was attended, from th® 16th 
November, by a medical practitioner named Haris Chandra Rao. 
On the evening of the 18th November, while Rajkrishna was appa- 
rently in considerable distress, he expressed an apprehension that ' 
he might not survive, On this, Sushila began to cry. Thereupon 
Rajkrishna promised to make provision for her and asked Bipatram 
to procure one or two demi papers so that he might make his will, 
Early next morning,Sushila, Punti and Binod went to take azbath in 
the holy tank of Markanda. Bipatram, during their absence, pro- 
cured the demi paper, Rajkrishna dictated and Bipatram took 
down on slips of paper what Rajkrishna said; Bipatram, it must be 
mentioned here, did not know how to write Bengali and was pro- 
bably very imperfectly acquainted with the Bengali language. He 
accordingly wrote down in Kaithi character what was said by his 
master, and the result was a jargon of an extraordinary and unpre- 
cedented character. The draft was read out and was altered in one 
respect, namely, as regards the amount of maintenance for the wife 
of the testator, which was raised from Rs. 40 to Rs. -50, Dipatram 
then copied the contents of the pencil draft on the demi paper in 
ink, and read out the document. His master thereafter asked him 
to make an addition, which was written out by Bipatram on the 
left hand margin of the document. Bipatram then signed his name 
by order of his master, and made over to him the pencil draft and 
the demi paper. Rajkrishna tore off the draft, kept the demi paper 
under the pillow and asked Bipatram to go and fetch the panda and 
the doctor. On the way, he met the charidar (an officer of the 
panda) and requested himto send the panda. He then went to 
the doctor who promised to call at 11 o'clock. He next went to 
the Telegraph office and sent a message to the manager at Calcutta 


in the following terms: “Babu seriously ill; money-less; come: 


immediately.” This telegram, as appears on the face of the mes- 
sage, was handed in at 11-35 A. M. and reached Calcutta at r2- 
34 È. m. Bipatram has sworn, however, that he made over the 
paper to the teleg-aph clerk, actually much earlier than the time 
noted on the message, He then returned to the house. The panda, 
the charidar, and the. doctor arrived at about 11 o'clock., Raj- 
krishna took out the document from under (the pillow, “After some 
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conversation, the document was, at the request of Rajkrishna, read 
out by Bipatram. Rajkrishna then executed it, affixing his signa- 
“ture in two places, once under the main writing, and azain under the 
margipal note. The decuinent was next attested by the panda 
Krishna Chandra Guchika, the charidar Haribandhu Mahanti and 
the doctor Haris Chandra Rao ; it was then placed inside a portman- 
tegu. Next morning, Bibbuti arrived from Calcutta. There has 
been some controversy as to whether Bibhuti was at Puri on the roth 
November, when the will is said to have been executed, There is 
no room for doubt that the doctor is mistaken on this point, and 
the evidence shows conclusively thaton receipt of the telegram 
sent on the 19th November, Bibhuti started from Calcutta in the 
evening and arrived at Puri the next morning. When Bibhuti ar- 
rived Rajkrishna made over the will to him. On that day, a tele- 
gram was sent by Bibhuti to Calcutta in the following terms: “ Raj- 
krishna better ; we start to-morrow ; send Gari.” This message was, 
as noted on the telegraph form, handed in at 3-5 P, M. and reached 
Calcutta at 4-5 P. M. The evidence shows that Rajkrishna died 
that afternoon, and there has been much speculation as to why this 
falce'message was sent ; it is sufficient to say that the point has not 
been satisfactorily cleared up. Bibhuti and other members of the 
party left Puri on the 21st and arrived at Calcutta the next morn- 
ing. On that very day, the will was taken to the solicitor for the 
propounder. Such in outline is the story of the events which are 
alleged to have taken place at Puri between the rsth and zoth 
November, 1917, and we have to determine whether this version ig 
substantially trae. 

There has been zome discussion at the bar as to the burden of 
proof in this class of cases where a willis set up a8 executed under 
unusual circumstances. It is sufficient to recall in this connection 
the observations of Baron Parke in Baker v. Batt (1). 

“lf the party upon whom the burthen of the proof of any fact 
lies, either upon his own case, where there is no conflicting testi 
mony, or upon the balance of evidence where there is, fails to 
satisfy the tribunal which is to decide of the truth of the proposi» 
tion- which he has to maintain, he must fail in his suit, And thus 
in a-Court of Probate, where the onus probandi most undoubtedly 
lies upon the party propounding the will, if the conscience of 
the Judge, upon a careful and accurate consideration of all the 
evidence on both sides, is not judicially satisfied, that the paper in 
question does contain the last will and testament of the deceased, it 

(1) (1838) 2 Moore, P. C. 317 (319, 320), 
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is bound to pronounce its opinion that the instrument is not entitled 
to probate. And it may” frequently happen that this may be the 
result of an inquiry, in cases of doubtful competence in particular, 
without the imputation of wilful perjury on either side ; or it may 


` be, the Judge may not be satisfied on which side the perjury, is 
conimitted, or whether it certainly exists”, 


To the same effect are the observations of Lord i oa in 
Panton v. Williams (1). 


“ There is no duty cast upon the Court to strain after probate, 


and to grant it where grave doubts remain wholly unremoved, and ` 


great difficulties oppose themselves to our progress, which we are 
quite unable to surmount. It may suffice to say that the proof 
eminently lies on him who sets up a will, and further that it is more 
fatal than to his adversary if he leaves difficulties entirely without 


explanations. It is much less material that those who seek to im- | 
peach a testamentary instrument should be unable to explain cer- 


tain things in their case and should be forced to admit that their 


argument is not in every point consistent with all the facts, than 


that they who seek to establish the will should give no rational, 
consistent or intalligible solution of those difficulties which 
encumber their suppositions and obstruet the path towards ‘the 
conclusion they would have us arrive at. 


We have consequently the firmly established rule that the onus . 


probandi lies in every case upon the party propounding a will, and 
in the words of Baron Parke in Barry v. Butlin (1) he must satisfy 
the conscience of the Court that the instrument so propounded is 
the last will of a free and capable testator. The burden af proof: ` 
thus cast upon the propounder is, in general, discharged by proof 


of capacity and the fact of execution, and when these have been -' 


proved, the Court will, under ordinary circumstances, assume from 
them the knowledge of and assent to the contents of the instrument 
by the deceased, and without requiring further evidence, will pro- 
nounce for the will. 

| Now, in the case before us,the will was challenged by the caveat- 


ot on two distinct grounds, namely, first, that the will was not- 
genuine and that what purported to be the signatures of the deceas- . 
ed on the document had been forged ; and secondly, that the testa- | 


tor had, from the 18th November to a few hours before ‘his death, 


` given himself up to a bout of continuous drinking and was not ina 


(1) (1843) 3 Curt. 530; 2 Notes of Cases (Sup). 21. - 
(a) (1838) 2 Moore P %. 283, 
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fit condition physically on the roth November to execute the docu- 


‘ment. As regards the first of these grounds, no serious attempt 
was made in the Court below, on the side of the caveator, to assist 
the Court to arrive at a decision. On the other hand, the propounder 

i produced various signatures of the deceased whose genuineness-could 
- not possibly be called in question. There is a striking resemblance 
„between the two sets of signatures, but “not that absolute identity 
-which i in many instances may furnish indications of deliberate imi- 
tation by the careful forgerar. Mr. Justice Chaudhuri, on this part 
of the case, placed reliance upon the testimony of Babu Sailendra- 
.nath Ghosh, a solicitor of this Court, and Babu Surendranath 
‘Kundu, a pleader of thie Alipur Court, both of whom had ample 


opportunities of forming an opinion as regards the handwriting of 


Rajkrishna and from their knowledze of his signature, stated 
their belief that the signatures on the will were made by the decea:- 
ed. In this Court, no attempt has been made to impeach the vali- 
dity of this conclusion and we accept the finding "that the signatures 
are genuine. 

We have next to consider the matoa of testamsatary casacity, 
tbat is, whether the testator had, at the time, sound mind within 
the meaning of section 46 of the Indian Succession Act, The” 
requirements of the law on the subject are beyond dispute., 

Mere ability to sign one’s name does not necessarily imply the 
possession of the full mental powers requisite for a valid disposition 
of property. Nor is it sufficient to show that the testator was cons- 
cious when he executed the instruments As Creswell J, said in 
Sefton v. Hopwood (1), “ It is not sufficient in order to make a will 


_ that a man should be able to maintain an ordinary conversation and 


to answer familiar and easy questions, He must have more mind 


than suffices for that. He must have what the old lawyers called a - 


disposing mind ; he must be able to dispose of his property with 
understanding and reason. This does not mean that he should 
-make what other people may think.a sensible will ora reasonable 
will or a kind will. But he must be able to understand his posi- 
tion’; he must be able to appreciate his property, to forma judg- 
ment-with respect to the parties whom he chose to benefit by it 
after.death ; and if he has capacity for that, it suffices.” Sir John 
Nicholl observed in Marsh v. Tyrrell (2) “Itis a great but not 
uncommon error to suppose that because a person can understand 
a question put to-him and can give a rational answer to such ques- 


` tion, he is of perfect sound mind and is. capable of making a will 


(2) (1858) 1 F. & F, 579 (2) (1827) 2 Hagg..34 (123) 
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j Cisata for. any purpose whatever, ahaaa the rule of law, and it is the File 
1920. of common sense, is far otherwise’. As Redfield: ‘J said in Converse è 
| a eae v. Converse (1) “Ia order to execute a valid will, one must have 
. sufficient active memory to reéall his family and his property and to 
Ranee Dassad. . 


form a rational judgment in regard to the deserts of the one, atid the 

disposition of the other with reference to such deserts”, This wag 
` emphasised by Hannen J, in Burdett y. Thompson (a) where he 

modified his previous observation in Boughton v. Knight (3). 

- “ Whatever is the highest degree of soundness of mind is requir- | 
ed to make a will. From the character of the act, it requires the 
consideration of a larger variety of circumstances than is: required 
in other acts. for it involves reflection upon the claims of the seve- 
ral persons who, by nature or through other circumstances, maybe ~- 
supposed to ‘have,claims on the testator’s bounty, and the power of 
considering these several claims and of determining in what pro- 
portion the property shall be divided amongst the claim-. 
ants.” To the same effect are the observations of Erskine, J. in 
Harwood v. Baker (4); A testator must not.only be able t6 run- 
derstand that he'is by his will giving the whole of his property to 
one object of his regard ; but he must also have capacity 'o compre- 

“herd the extent of his property, and the nature of the claims of f 
others, whom by his will he is excluding from all participation in 
that property ; and the protection of the law isin no case more’ 
needed than in those where the mind has been too much enfeebled 
to comprehend more objects than one.” Woomesk v. Rashmohint (5) 
affirmed by the Judicial Committee in Rash Mohini v, Umesh, (6) 5. 
Susil v. Apsari (7). This is nota novel rule but is dictated by 
; plain common sense and has been recognised for over three cen- 
_ turies; Marquis of Winchester’s Case (8); Combes Case (9). This. 
- “does not imply, however, that the testator must possess these quali- : 
ties-df the mind in the highest degree possible, or that he must -pos-- 
sess them in‘as large a measure as he may formerly have done; 
though the’ mind may baye been. in some degree debelitated.and 
‘the memory may have, become in some degree enfeebled, it is. 
- sufficient that there’ is enough left to enable the testator clearly : 
to discern and discreetly to judge’of all those things and all -those 
circumstances which enter into the. nature of a rational, fair and. 


Monberjee, F 


(1) (1849) 221 Ver. 168 ` (2) (1873) 3 P. & D. 72. (3) (1873) 5 P. & D. 64. ° 
(4) (1840) 3 Moore P. C. 282 (290). (5) (1893) 1. L. R. at Calc, 279. 
(6) (1898) L L. R. 25 Calc. 824; L. R. 25 1. A. 109. 

(7) (1914) 20 C. L. J. 501 5 19 ci W. N. Bab. ~ (8) (1599) 6 Coke 33 
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just testament. [Per Cockburn, C. J. in Banks v. Goodfellow (1), 
citing with approval Den v. Vancleve (2).| Now, in the present 
*case, the caveator specifically alleged that Rajkrishna was, from 
the effects of drink, in such a condition on the morning of the roth 
November that he was really not competent to make a testamentary 
disposifion. The evidence negatives this theory, and points to 
the conclusion that even if he was not wholly free from the exciting 
influence of drink atthe time when the will was executed, the 
excitement, if it existed at that time, did not exist in such a degree 
as to prevent the testator from appreciating and understanding 
the testamentary act in all its bearings. This would clearly not in- 
validate the will: Ayze v. Hill (3) Banks v. Goodfellow (4). 

The truth is that there was no serious attempt to make out the 
case alleged in the caveat. The cross-examination of the witnesses 
was rather directed to show that the condition of the testator, due 
to illness, was such that he must have lost testamentary capacity. 
From this standpoint, the case is not wholly free from difficulty, 
by reason principally of the mode of examination-in-chief and cross- 
examination of the two important witnesses who were examined 
on commission at Puri. Under O. 16 rule 19 C. P. C. the panda 
and the doctor, who resided at Puri more than 200o miles distant 
from Calcutta, could not be summoned to attend in person and give 
evidence in Court ; consequently,, a commission had to be issued 
for their examination. We regret to observe that the examination- 
in-chief as also the cross-examination were conducted ina manner 


open to grave objection. Not only were the proceedings unduly ` 


prolonged, sometimes by an attempt to shake the credit of a witness 
by introduction of evidence to contradict him in violation 
of the provisions of section 153 of the Indian Evidence Act 
but leading questions were put in examination-in-chief in 
contravention of other provisions of the law. It has been 
maintained before us that as the propounder was obliged under 
section 68 of the Indian Evidence Act to call the attesting witness 
to the will, such witness should be treated as a witness called by 
the Court and liable to be cross-examined, asa matter of right, by 
the party citing him. In our opinion, this contention cannot be 
upheld. Section 154 of the Indian Evidence Act provides that 
the Court may, in its discretion, permit the person who calls a wit- 
ness to put any questions to him which might, be putin cross- 

(1) (1870) L. R, 5 Q. B. 567. 

(2) (1819) 2 Sowthard N. J~ Law 660. (3) (1824) 2 Add. 210. 

(4) (1870) L. R. 5 Q. B. 549 (566) ; 39 L. J. Q. B. 237 ; 22 L. T., 813, 
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examination by the adverse party. There is, in this respect, no dis- 
tinction on principle between an attesting{witness whom a party is 
obliged to call and any other witness whom he may cite of his own® 
choice ; but the Court may, in the exercise of its discretion, be 
more easily persuaded in the former case than in the latter. In view 
of the provision of the Indian Evidence Act, it is thus plaid that: 
there is no room for application, in this country, of the view taken 
in the cases of Bowman v, Bowman (t):; Jackson v. Thomson (2) ; 
and Coles v. Coles (3), that a necessary witness, that is, one 
whom a party is compelled to call and who may therefore be con- 
sidered rather the witness of the Court than of the party, as an attes- 
ing witness to a will: Gili v. Gill (4), can be discredited as of right 
by his own side. It is, indeed, doubtful whether the principle 
recognised in these cases, though recently affirmed in Jones v. Jones 


_ (5), is still good law in England: Price v. Manning (6); Philips v. 


Davis (7) per Deane J. But two important points must be borne 
in mind ; first, thata witness is considered adverse when, in the 
opinion of the Judge, he bears a hostile animus to the party calling 
him and not merely when his testimony contradicts his proof ; in 


‘ other words, as Wilde J. remarked in Coles v. Coles (3) a hostile wit- 
, ness is one who from the manner in which he gives his evidence 


shows that he is not desirous of telling the truth; and, secondly, 
as Lord Campbell C. J. observed in Faulkner v. Brine (8), when a 
witness is treated as hostile and cross-examined by the party: calling 
him, this must be done to discredit the witness altogether and not 
merely to get rid of part of his testimony. These principles have 
all been disregarded in the examination-in-chief and cross-examina- 
tion of the panda and the doctor. The commissioner could not 
exercise the discretion vested in the Court under section 154 of the 
Indian Evidence Act, and the mischief due to improper cross-exa- 
mination could not be remedied ‘in the trial Court. Consequently, 
very little reliance can be placed upon the assertions of the panda 
and ‘the doctor, and this was the view adopted by Mr. Justice Chau- - 
dhuri. We are fortified in this opinion by the suspicious alteration 
in the affidavits sworn by these two persons ; apparently, ` according 
to the affidavits as originally drawn up, they were prepared to de- 
clare that the will was written at the dictation of: the testator ; these 
words were subsequently crossed out for some unexplained reason, 


(1) (1843) 2 Mood & Rob. sor. (2). (1861) 1 B. & S. 745. 
(3) (1866) L. R. L P. & D.70 (71) (4), 1909) P. 157 (159) 
(5) (1908) 24 T. L. Re 839». a. .- (6) (1889) 42 Ch. D. 372. 


(7) (1907) Times, 13th December. (8) (1858) 1 F. & F. 254. 
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Notwithstanding this conclusion, there is however d substantial 
residue of evidence adduced by the propounder, and we cannot de- 
line to estimate its value and effect. 

Bipatram Kahar, the servant who acted as scribe, and Susila- 
bala the mistress, were both examined in Court. Mr. Justice Chau- 
dhuri has accepted both of them as witnesses of truth, though 
some of the statements of the servant relating to what happened 
after the return of the party to Calculta may be open to doubt. 
There can be no question that if their testimony is accepted as subs- 
tantially correct, the case for the propounder is fully established. 
The respondent has, as might be expected, earnestly pressed upon 
us that a Court of appeal should be extremely slow to disagree 
with the primary Court on a question of appreciation of oral evi- 
dence, and we are not unmindful that it is always difficult for 
Judges, who have not seen and heard the witnesses, to refuse to 
adopt the conclusion of fact of those who have. Reference may in 


this connection be made to the observations of Sir Richard Couch, 


in Syamacharan v. Kshetramani (1), and of Lord Collins in Shun- 
muga Roya y. Manika (2), where he quotes with approval the 
words of Lindley, M.R. in Cogh/an v. Cumberland (3) ; see also the 
graphic description given by Sir John Coleridge, of the difficulty 
of appreciating the value of oral testimony from the written record : 


R. vy. Bertrand (4). No useful purpose would be served by an at- 


tempt to formulate a general principle applicable to all such cases 


where appreciation of oral testimony is concerned. The decisions l 
reviewed in Zaljee Mahomed v, Gusdar (5), show that two conflict- 


ing view-points have to be reconciled, namely, on the one hand 
the undoubted duty of the Court of appeal to review the recorded 
evidence and to draw its own inferences and conclusions, and, on 
the other hand, the unquestionable weight which must be attached 
to the opinion of the Judge of the primary Court who had the ad- 
vantage of seeing the witnesses and noticing their look and manner. 
In the present case, we have carefully scrutinised the testimony of 
Bipatram and Susila in the light of the searching criticisms made 


by Mr. Chaudhuri, We have not overlooked the position in life’ 


of the two witnesses ; but clearly it cannot be affirmed asa gene- 
ral rule that a person is not trustworthy because he isin receipt 
of a small salary or that a woman is not reliable as a witness because 


(1) (1899) I. L. R. 27 Cale. 21; L. R. 37 1. A, 10. 

(2) (1909) I. L. R. 32 Mad. 400; L. R. 361. A. 185, 

(3) (1898) 1 Ch. 704. (4) (1867) L. R. 1. P. C, 520 (535) 
(5) (1915) I. L. R. 43 Calc, 833 (849) ; 23 C. L, J. 190. 
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she is deficient in virtue,’ The statement of these- two persons, so far - 
as an opinion may be fornfed from the written record, have on 
the whole the ring of truth. Bipatram takes no benefit under the 
will ; Susila no doubt receives an annuity of Rs. 40 a month and 
there is a direction for payment of all her debts. The circums- 
tance that she is a legatee under the will and was with the testator. 
on the day the will was prepared, must, no doubt, on well-estgb- 
lished principles, excite to some extent the suspicion of the Court 
and call upon it to be vigilant and jealous in examining the evidence 
in support of the instrument: Barry v. Butin (1); Baker v. Batt (2): 
Tyrrell v. Painton (3) ; In the Goods of Goppesser’ Dutt (4). But it 
cannot be overlooked that she was not present .in the house when 
the will was prepared under the directions of the testator ; she was. 
not in the room when the will was executed ; she has not propoun- 
ded the will and apparently has not interested herself in these pro-. 
ceedings ; and, finally, the amount of the annuity granted to her is 
practically insignificant in relation to the value of the estate left by 
her paramour. The descriptions given by the servant and the mistress ` 
are substantially in agreement, and the minor discrepancies press- 
ed upon our attention only tend to show that they are not tutored 
witnesses, On their testimony, the Court may justly base the - 
conclusion that Rajkrishna had testamentary capacity when the will 
was prepared and executed. No doubt, the evidence shows that 
he was very ill and possibly his suffering was acute ; but the man- 
ner in which he gave directions for the preparation of the will 


.shows that bis mental faculties were unimpaired. 


Mr. Chaudhuri who has argued this appeal with great care and 
earnestness has, however, very properly emphasised what he called 
improbabilities and suspicious circumstances and has pressed us to 
reject’'as untrustworthy the evidence adduced in support of-the ex- 
ecution of the will by a testator of sound disposing mind. The res- 
pondent, on the other hand, has contended that the Court should 
not allow its decision to be affected by consideration of probabilities, 
when there is direct positive testimony to support the case for the 
propounder, and has in this connection relied upon the decisions 
of the Judicial Committee in Bombay Cotton Manufacturing Co. v. 
Motilal (5), and Chotey Narain v. Ratan Koer (6), ? 

` In the first case, Sir George Farwell said: “The appellate . 
(1) (1838) 2 Moore P. C. 480 (481) (2) (1838) 2 Moore P. C, 317. 

(3) (1894) P. D. 151. (4) (1911) 16 C. W. N. 265. 

(5) (1915) 1. L. R. 39 Bom. 386; 1.. R. 42 L A. 110; 21 C, L. J. 528. 

(6) (1894) I. L» R. 22 Cale. 519; L. R. 22 L A, tae . 
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Court refused to acceptas conclusive the judgment of the lower. 
Court as to the veracity of tbe witnesses.» Itis doubtless true that 
of appeal the whole case including the facts, is within the jurisdic- 
tion of the appeal Court. But, generally speaking, it is undesirable 
to interfere with the findings of fact of the trial Judge who sees and 
hears the‘witnesses and has an opportunity of noting their demean- 
our, especially in cases where the issue is. simple and depends on 
the credit which attaches to one or otber of conflicting witnesses. 
Nor should his pronouncement with respect to their credibility be 
put aside ona mere calculation of probabilities by the Court of 
appeal. In making these observations, their Lordships have no 
desire to restrict the discretion of the appellate Courts in India 
in the consideration of evidence. They only wish to point out that 
where the issue is simple and straightforward and the only question 
is which set of witnesses is to be believed, the verdict of a Judge 
trying the case should not be lightly disregarded.” 

i In the second case, Lord Watson said: “ The theery of impro- 
bability remains to be considered ; and the first observation which 
their Lordships have to make is that in order to prevail against sych 
evidence as has been adduced by the respondent in this case, an 
improbability must be clear and cogent; it must approach very 
nearly to, if it does not altogether constitute, an impossibility.” 

We shall consequently refer to the chief circumstances which, 
according to the appellant, make the case for the propounder so 
improbable and suspicious as to justify the rejection of the positive 
evidence as concocted and unreliable. 

As regards the surrounding circumstances, it is urged that as the 
testator might easily -have secured the services of a competent law- 
< yer at Puri (where there is a District Bar), he could not have relied 
upon a servant on small pay who was ignorant alike of the language 
and of the script used by Bengalis, This, no doubt, is a matter for 


legitimate comment. But to assert that what is alleged to have been ` 


done was impossible, isa proposition which verges too closely on 
the absurd to be seriously entertained. On the other hand, it would 
not be surprising if Rajkrishna, who had gone to a strange place 
with a mistress, felt reluctant to call in the aid of a respectable 


pleader or muktear. As regards the witnesses, the persons who are ' 


alleged to have attested, are precisely the men who might be ex- 
pected to do so —the panda, under whose protection, as it were, the 
testator had taken up his residence, the charidar, an officer of the 
panda, the doctor who attended him, and his own trusted servant. 
The omission to examine the charidar has been justly commented 
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tipon ; for, although where an instrument reqtiring attestation is 
subscribed by several witnesses, it is in general sufficient to call only 
one of them (Indian Evidence Act, section 68) in the case of will, 
it is desirable that all capable of being called should be examined 
to remove all suspicion of fraud [Magregor v. Topham (1), Andrew y. 
Mofley (2), Hindson v. Kersey (3)]. It has indeed been suggested 
that the charidar has been kept back, because he did not attest „the 
will at the time of execution, but only affixed his signature later. 
This, if true, is not of much moment ; the validity of the will is not 
affected thereby, provided it is established that there were two attest- 
ting witnesses as required by law. Nor can importance be attached 
to the failure to examine the cook and the hanger-on. Further, 
we are not prepared to attach any weight to the suggestion that 
the will was prepared on the zoth November, after the arrival 
of the manager Bibhuti Bhushan Mookerjee from Calcutta. 
This rests on a very slender basis, namely, the statement 
of the doctor, made with considerable hesitation, that Bibhuti 
was present at the time when he attested the will, We cannot ig- 
nore the fact that this hypothesis was not put forward in the caveat, 
which was filed after the legal advisers of both parties had visited 
Puri, as they did, shortly after the will had become known in 
Calcutta. The attestation clause signed by the doctor states ex- 
pressly that the document was signed by the testator at rI-30 A. M, 
on the 19th November. Consequently, there is no room for pos- 
sible contention that the will was manufactured by Bibhuti after 
his arrival from Calcutta, and either after the death of the testator 
or so soon before his death that he must have lost all testamentary 
capacity by that time. We must hold, then, that the will was pre- 
pared, executed, and attested on the forenoon of the 19th Novem- 
ber and could not have been inspired by Bibhuti, 

As regards the contents of the will, we have to examine the 
argument that the disposition is so improbable that it could not 
have been made by a person in the position of the testator. The 
disposition may be summarised as follows : (1) an annuity of Rs. 40 
a month tothe wife of the testator; (2) an annuity of Rs, 40a 
month to his mistress and payment of all her debts ; (3) an annuity 
of Rs. 125 a month to his manager Bibhuti Bhusan Mookerjee, 
who is, in addition, released from liability to account in respect of 
certain expenses incurred ; (4) bequest of the residue to his infant 
brother, It may be conceded that in view of the income of the 

(1) (1850) 3 H. L. C. 155. (a) (1862) 12 C, B., N.S, 514. 
(3) (1765) 4 Burn. Ec. Le 116 (119 120). 


Vot. XXXIIL] HIGH COURT, 


estate, the amount of the allowance fixed for the wife does look in- 
adequate. But it must be remembered that the unhappy girl was 
not much of a wedded wife tothe depraved youngman, who from 
before his marriage, had led a life of debauchery and habitually in- 
dulged in wine and women. Further, there was no one present at 
Puri who had the remotest interest in reducing the allowance of the 
wife. The annuity for the mistress as also the provision for discharge 
of her debts do not seem to be ovsrliberal, when we remember the 
deep attachment the testator felt towards her and the length of time 
they had lived together ; there is at any rate no indication that she 
exercised any undue influence’on the youngman in this matter. The 
provision made for the manager as also his release from liability 
to account, have naturally formed the subject of strong comment, 
and are unquestionably calculated to rouse suspicion. But it is plain 
that the manager was not at Puri when the will was prepared and 
had no opportunity to influence the judgment of his master at that 
time; On the other hand, the evidence shows that he was a valued 
and trusted officer who had secured for his master the enjoyment of 
his share of a valuable estate, after it had been freed! from a heavy 
incumbrance. It is not for the Court to place itself in'the: position 
of the testator and to determine whether the mester; had set an in- 
‘ordinate value on the services of his officer ; much less should we 
determine the amount of the sums which passed through his hands, 
as a question may hereafter arise as to the extent to which he has 
been sqz¢olved from liability. We only hold that the disposition in 
his favour was not so improbable as to verge towards impossibility. 
We have finally the residuary devise in favour of the brother. It 
is not suggested that there was anybody present at Puri who could 
have moved the testator in favour of his minor brother. This dis- 
position, at any rate, must have been the act of the testator, in- 
fluenced by obvious considerations of the ultimate preservation of the 
family estate, which would otherwise pass into the hands of the 
minor, childless widow, liable to act under the guidance of her pater- 
nal relations, We cannot also overlook the significant ::fact that 
there was not even a small legacy in ‘favour of the {trusted servant 
Bipatram. Upon an examination of all the provisions of the will, 
it is impossible for us to hold that they are so unnatural and un- 
reasonable that they could not possibly have been made by a person 
with a sound disposing mind in the position of the testator, 
There remains one objection which, theugh it looked formidable 
at one stage, does not ‘require elaborate consideration, Attention 
was drawn to the fact that the word “Sthabar ” (immoyable pro- 
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perty) if the will, looked like an interpolation, and specific evidence, 
it was said, -must be adduced to show that the interpolation was 
made before execution and attestation. The alteration is admittedly 
not initialled as contemplated by section 58 of the Indian Succes- 
sion Act. Now, it is well-settled that where unattested alterations 
occur in a will, the presumption of law is that such alterations were 
made after the execution of the will, and in the absence of evidence 
rebutting the presumption, probate will be granted of the Will in 
the original state, omitting the alterations. This rule has been 
affirmed by the Judicial Committee : Cooper v. Bockett (1) ; Greville 
v. Tilee (2) and has been subsequently followed ; Za the Goods of 
Sykes (3) ; In the Goods of Adamson (4) ; Pandurang yi Vinayak (5). 
The present case, however, is free from difficulty ; there is positive 
evidence that the will, as it now stands, was read over in its entirety 
before the testator executed it. The presumption mentioned is 
consequently rebutted by direct ‘proof, and this accords with the ob- 
vious intention of the testator, who wished to make a disposition of 
his entire estate and not die intestate in respect of the most valuable 
portion thereof. It may be added that the presumption may be 
rebutted not merely by direct proof, but also by internal evidence 
and by inferences drawn from the condition of the will; In the 
Goods of Hindmarch (6) ; In the Goods of Cadge (7); In the Goods 
of Tonge (8). As regards the marginal note also, there is no real 
diffictlty ; it was signed by the testator, and on the evidence, had 
been written out before execution and attestation. 

Finally, Mr. Chaudhuri has made almosta grievance that the 
manner in which the learned trial Judge intervened with questions 
during the examination and cross-examination of witnesses, misled 
him and left him under the impression that the Court was not pre- 
pared to accept the statements made by the witnesses concerned, 
This is obviously not a matter which can be set right on appeal, 
unless, indeed, it is established that the intervention of the learned 
Judge with questions, with a view to clear up obscutities, to fill up 
lacunae, to supplement deficiencies, and generally to elicit the 
truth, exceeded the bounds of even the comprehensive provisions 
of section 165 of the Indian Evidence Act, and so impeded the 
legitimate work of counsel engaged in the cause as to amount toa 
mistrial, leading to failure of justice, This has not been, and, on 


(1) (1844) 4 Moo. P. C. 419. (2) (1851) 7 Moo. P. C. 320 (328). ` 
(3) (1873) L. R. 3 P and D, 27. (4) (1874) L. R. 3 P. and D. 253'(253), 
(5) (1891) I. L. R. 16 Bom. 652. (6) (1866) L. R. 1 P. and D 408, 

(7) (1868) L. R. IP andįD. 543. (8) (1893) 66 L. T. 60, 
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the record as it stands, cannot be urged. But itis manifest that 
during the progress of the trial, it is not wise for counsel to anti- 
Eipate the final opinion of the Judge even as to the veracity of a 
witness, which may have to be judged, not solely from his individual 
statements, but from his testimony taken in conjunction with all the 
other facts brought out in the co arse of the litigation. 

eAfter the most anxious consideration we have been able to give 
to this case, we have arrived at the conclusion that Mr. Justice 
Chaudhuri has rightly pronounced in favour of the will and that 
the appeal must consequently be dismissed. 


As regards the costs of the appeal, we direct that the costs of 
both the parties be paid out of the estate. The case is by no 
means free from difficulty, and in view of the course which the trial 


tookin the Court below, we cannot hold that the appeal was not 
justified. 


Fletcher, J.—I agree. 
Messrs. Newgie and De :—~Attorneys for the Appellant. 
Babu Sailendra Nath Ghose.—Attorney for the Respondent. 
A. TM. Appeal dismissed, 


PRIVY COUNCIL. 


Present: Lord Buckmaster, Lord Atkinson, Sir John Edge and 
Mr. Ameer Ali. 


GIRIBALA DASI 
v. 
KALIDAS BHANJA AND OTHERS, 


[On ĂAPPEAL FRFM THE Hica Court o¥ JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 


Agreement to lease—Necessary part of—Specific performance of, when cannot be 
decreed—Agreement to defer execution of lease until happening of certain 
event, effect of. 


Specific performance of an agreement to grant a lease? cannot be decreed unless 


the agreement either expressly or impliedly to be granted fixes the date from which 
the term is to run. 
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A'consent that a lessor should not be required to execute a promised lease until. 
he bad paid off a debt, attached:a°condition precedent to the obligation to execute. 
the lease, which condition must be fulfilled before he could be compelled to do so? 


Appeal from a decree of the High Court of Judicature at Fort 
Wilham in Bengal (Fletcher and N. R. Chaterjea, JJ.) dated 11th 
March 1914 reversing a decree of the Subordinate Judge of the 
24 Pergunnahs; ° 


The inateria! facts appear in their Lordships’ judgment. The 
suit was‘instituted for the specific performance of an agreement to 
sell a 4 annas share ina taluk, or alternatively of an agreement to 
\iase the same. The Subordinate-Judge held that the agrzement to 
‘sell was not proved ; that the agreement: to lease’ by the use of the 
word “hereafter ” was so vague and uncertain that it could not be 
enforced ; that a new agreement for the execution of the lease when 
a debt had been discharged could not be enforced as the conditions 
had not been fulfilled ; and that the suit was: barred by limitation, 
‘The High Court (Fletcher and N. R.. Chatterjea, JJ.) on appeal 
agreed with the trial Judge that there was no sufficient evidence 
of the agreement to sell, disagreed with him on the question of 
limitation, held that the original agreement was not ~-~"« “and 
uncertain, the word “ hereafter” only meaning after the u of the 
contract, that it was binding and enforceable, and d. reed the suit 
without considering the effect of the new agreemicnt whereby the 
execution of the lease was postponed until the uischarge of the 
debt. Hence this appeal by the defendant. 


farman for the Appellant: The permanent lease could not be 


„carried out as no sulficient terms were givec. 


Lord Buckmaster :— There were tro, points only, (1) whether 
the agreement as it stands is capable of specific performance ? and 
(z) whether it has been varied ?) 


There was a new contract and this suit was premature. 

DeGruyther, K. C. (with him Dube) for the Respondents : : What 
were the circumstances. under which the agreement was executed ? 
What did the parties really intend ?.Completion was arranged 


` within two years. Nayan Chandra took over that obligation, and 


the possession was continued. 


z 


Dube followed. 
Harman replied. -- E Ses 
“Their Lordships’ NE was deliveted by 
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Lord Atkinson.—The plaintiffs in the action out of which this 
appeal has arisen were maliks of an 8 annas’ share of taluk No. 
881, within the Collectorate touzi 0f District 24 Pergunnahs, one 
Jogendranath Bose and: Nagendrabala Dasi resident in Calcutta were 
maliks of a 4 annas’ share of this sama taluk. Of this latter share 
the plaintiffs had ever since the death of their father been in passes- 
sion as ijaras of the said owners thereof, and one Hari Charan Bose 
resfdent within the aforesaid district was the malik of the remaining 
4 annas’ share. In order to overcomes inconvenience and to facili- 
tate the plaintiffs in collecting the rents payable by the tenants of 
the r2 annas’ share of the entire taluk, the plaintifls desired to 
purchase the 4 annas’ share of Hari Charan Bose, and thus become 
entitled to collect the rents of the tenants of the entire taluk treated 
as one estate. They accordingly provo3ed to the said Hari Charan 
that he should sell to Hem Chandra Bhanji, acting on behalf of 
himself and his co-plaintiffs, his aforesaid share for the sum of Rs. 
14,000, of which Rs. soo were to bs paid as earnest money. This 
pronosal was accepted by Hari Charan Bose. In pursuance of this 
arrang ~ont a deed styled a deed of agreement of sale, dated the 
arst \ + -t Toor, was executed by Hari Charan Bose by which 
after acknowledging the receipt of the Rs. soo earnest money, it was 
provided that upon payment to him, his heirs or rapresentatives of 
Rs. 13,500, the balance of the purchase money within two years 
from the date of the deed, he or they would execute in favour of 
Hem Chandra Bhanja an “out and out deed of sale free from all 
incumbrances and cause theregistration of the same.“ It is averred 
in paragraph 3 of the plaint filed by the plaintiffs that when Nayan 
Chandra Bose, a kinsman of theirs, heard that Hari Charan had 
agreed to sell his 4 annas’ share in the manner suggested he earnest- 
ly requested the plaintiffs to procure that the sale should be made 
to him, Nayan Chandra, instead of to Hem Chandra, and that the 
necessity the plaintiffs were under to purchase the property having 
been explained by them to him, Nayan Chandra, he promised that, 
after this purchase of the said share should be made, he would grant 
to them a mourasi mokurari ijara lease of the share so purchased for 
the annual jumma of Rs. 840, exclusive of the revenue and road 
cess payable in respect thereof, so that the plaintiffs would thus 
have in their own hand the collection of the rents of the entire 16 
annas ; that yielding to his importunities the plaintiffs agreed to his 
proposal and got the share purchased from Hari Charan Bose to 
be conveyed to him, Nayan Chandra Bose, 

That is the case made in the plaint upon this point. ane plaint 
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does not contain any further statement whatever as to the particu- 
lars of the lease to be given ; when it was to commence or what 
was to be its duration. ° 

By deed bearing date of the 2tst November, 1903, made bes 
tween Hari Charan Bose and Nayan Chandra Bose ; after reciting 
that the former had agreed with the latter for the absolutg sale of 
the aforesaid share for Rs. 14,000, and had received Rs, 7,000 
portion thereof, as earnest money, this one 4 annas’ share was con- 
veyed to Nayan Chandra. It appears from a memorandum printed 
at page 27 of the record, that Rs. 7,000 had been received by the 
vendor, in addition to two sums of Rs, 2,000 and Rs, 5,000 paid 
on the 7th and 8th of September respectively, the receipts for which 
are printed at pages 15 and 13 of the record. 

Mr. De Gruyther contended on behalf of the respondents that 
the first sum of Rs. 7,009 so averred to have been paid was paid 
out of the proper monies of the plaintiffs, and that the further sum 
of Rs, 7,000 was, with the aid of the plaintiffs, borrowed by Nayan 
Chandra Bose from some friends for which loan he remains indebt- 
ed. This may beso. It has not been made as clear as it might 
be, but if the fact be so, then as 6 per cent. on Rs. 7,000 would 
only amount to Rs. 420 per annum, Nayan Chandra was to receive 
from the plaintiffs double the amount of this interest. In this same 
paragraph 3 it is further averred that Nayan Chandra had been 
receiving from the plaintiffs after they had been put into possession 
as ijaradars, from the date of the purchase up to his death, this sum 
of Rs, 840, but that as he had incurred this debt to effect the pur- 
chase of the property, and had promised to execute and cause the 
registration of the mourasi ijara lease agreed upon after its liquida- 
tion they, the plaintiffs, relying upon his word continued to collect 
the rent as ijaradars and did not experience much inconvenience. 

In paragraph 4 of the plaint it is averred, that “ thereafter ” (no 
date being given),the plaintiffs gave Nayan Chandraa draft ofa 
mourasi ijara lease which he kept fora long time, that he subse- 
quently demanded a larger sum as the profits of the ijara which the 
plaintiffs refused to pay, that the plaintiffs thereupon offered to pur- 
chase the 4 annas’ share from him for Rg. 16,000, that he took 
time to consider this offer, asked the plaintiffs to collect the rents 
for the year 1316 B.S. as ijaradars, ard ‘ultimately agreed to sell to 
them tbis property with all arrears and profits for the sum of. 
Rs. 16,000, and asked the plaintiffs to prepare a draft kobala. 

In paragraph 5 of the plaint it is averred that soon after this he 
got ill and died, 
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When the plaint is referred to it will bé found that-the relief first 
prayed for by the plaintiffs is that this agreement for the sale of the 
four annas’ share for Rs. 16,000 should ‘be specifically performed 
and, in the alternative, that the agreement, made before the sale to 
Nayan Chandra as an inducement to the plaintiffs to consent to 
that sale being made to Nayan Chaadra instead of to Hem Chandra 
Bose, should be specifically performed. There is in the plaint no 
refetence whatever other than this to the grant by Nayan Chandra 
to the plaintiffs of an ijara or any other kind of lease of the 4 annas’ 
share in the property. The appellant, the defendant in the suit, in 
her written statement admits that her deceased husband Nayan 
Chandra purchased the property in suit, and also that the plaintiffs 
having requested him to entrust them with the collection of the rent 
of the property, did so; but puts the plaintiffs on proof of all the 
other allegations in their plaint, The only issues on these pleadings 
are the following : 


r,—Are the allegations of contract fora permanent lease and 
subsequently for sale made in the plaint, correct? 


2.—~Are the terms of the alleged contracts vague and uncertain 
and not fit for being enforced specifically ? 


“4 —Ąre the alleged contracts invalid in law, not having been 
‘reduced to writing and registered ? 


“ 4.—Is the allegation of tender correct? If not, have plain- 
tiffs failed to perform their part of the contract ? 


“s —What amount of damages, if any, are plaintiffs entitled to 
recover ? 


It will be observed that the first issue deals only with the con- 
tract for the lease named in the plaint, That was and must have 
been a parol contract. Thatis not the issue which has been tried 
in the case. The issue which has been tried is wholly different. It 


is this, whether an agreement in writing in the shape of a letter. 


written days after the date of the conveyance to Nayan Chandra of 
Hari Charan Bose’s four anna share, i. e., the arst November, 190;, 
signed by Nayan Chandra and addressed to Hem Chandra, contain- 
ed within itself (either in express words or by necessary implication) 
an indication of the terms which the contemplated lease was to 
contain, so full, precise and unambiguous in character that specifi: 
performance of the agreement could accordifig to established princi- 
ples, be decreed. Itis by no means, having regard to the facts 
proved, an easy issue to determine. 
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‘The letter runs thus ;— ; 
; The 31st November, 1903. 
“My pear Hem, i e 


“On my assuring you that I would lease out after my purchase 
of the 4 annas share of the estate No. 381, Alipore, Ranggfala and 
Durganagar, permanently to you and your brothers, at an annual 
jumma of Rs. 840, eight hundred and forty, excluding the Govern- 
ment revenue and road and public cess, you requested Babu Hari 
Charan Bose of Bhowanipore to execute the conveyance of his share 
in the said property in my name, according to the terms and condi- 
tions of the agreement executed by him in your favour on the rsth 
day of Bhadra 1308 B.S. In consideration whereof I do hereby 
promise and agree to execute a permanent ijara hereafter. I have 
this day issued notices to the tenants of the said mahals to pay their 
respective rents, &c,, t> you as my ijaradars. 


“ Your well-wisher, 
* Nayan CHANDRA Boss,” 


It is admitted that this letter was not written on the day it bears 
date. It was purposely antedated so that its transmission would 
synchronise with the date of the execution of the conveyance to 
Nayan Chandra. The first ambiguity in it arises from the use of 
the words “ permanently,” and “‘permarent.” Tha next aad more 
serious ambiguity arises from the use of the word “ hereafter,” but 
the defect in it which, unless it can be remedied by legitimate impli- 
cation, is fatal is that it does not indicate the date from whicb the 
term of the lease to be granted is to run, It is elementary that 
specific performance of an agreement to grant a lease cannot be 
decreed unless that agreement either expressly or implied to be 
granted fixes the date from which the term is to run. 


It was contended on behalf of the respondents, that the word 
“ permanently ” means “in perpetuity,” and the word " hereafter ” 
means within a reasonable timein that behalf after the date of the 
letter. The most serious defect, however, remains, namely, from 
what date does the term of the lease commence? It is contended 
that that date is to be implied from the contents of a notice purpor- 
ting to be dated on the 21st November, 1903, served upon the 
tenants therein named. It runs as follows :— 


“Navan CHANDRA BOSE, 
“ Zamindar, 


e 
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“ The tenants in mabals taraf Alipur, &c., and Durganagar 
and Rangafala, &c. appertaining to towzi No. 381, are hereby in- 
formed that I have this day purchased from Babu Hari Charan 
Bose of Bhowanipur, the 4 annas shara that he had in the said 
taluks, and I, this day, do let out the ‘said mahals in ijara to 
Babus Kalidas Bhanja, Debendranath Bhanja, Upendranath Bhanja 
and lem Chandra Bhanja. You will pay to the said Babus or 
their karpardazes the rents, &c , respectively payable by you, and 
take dakhilas therefor. You will not get credit for any amount 
. paid on any account to any persons other than the said Babus or 
thete authorised karpardazes, Dated the sth Aughran, 1310 B. S. 


* (Torn) endered and rejected. 
“S.C, HALDAR 
56 Munif” 


As this notice is referred to in. the letter addressed to Hem 
Chandra, it may of course be looked at and considered. It is con- 
tended that as on that day Nayan Chandra Boge clothed the pain- 
tiffs witb authority in ijara to receive the rents of the tenants and 
required the tenants to respect that authority and pay their rents 
to those endowed with it, that the only source from which this 
authority could be derived was the agreement embodied in the 
letter that it must be implied therefore that the lease contracted to 
be given, was when given to commence and become operative 
from that date, which would then be the commencement of the 

“contemplated term. 


Mr. Harman, on behalf of the appellant admits tha. this 
possibly might be so if attention were to be confined exclu- 
sively to the two written documents; but that when the 
circumstances surrounding the issue of this notice and the 
facts from which it emerged are considered, it becomes clesr that 
the respondents did not derive their authority to receive the rent 
{rom the agreement embodied in this letter, but from~ other and 
wholly different arrangements made between the parties, and that 
the creation of the authority to receive their rent therefore becomes 
on equivocal fact equally consistent with two conflicting Rone 
of things. 

Their Lordships feel- that they have reason to anit that, 
owing possibly to the defective manner in ‘which the .pleadings 
in the casé have been framed, they bave: been not only ‘deprived 
ofthe great advantage of having before’ them’the opinions enter- 
tained by the learned Judges in the Courts . below, onthe difficult 
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questions already indicated, but that in addition the - facts bearing 
upon those questions have not been so fully and effectually elicited 
as they should have been for the satisfactory disposal of this 
appeal. 

Both of these Courts below held, in their Lordships’ viey rightly, 
that a concluded agreement for the purchase by the plaintiffs from 
Nayan Chandra of the share of the taluk bought by . hime for 
Rs. 16,coo had not been proved, and fhat therefore the first relief 
prayed for could not be granted. 

The Subordinate Judge held first that by reason of the use of 
the word “hereafter” in the letter’ dated the 21st. November, 
1903, the contract supposed to be embodied in it was rendered so 
vague and uncertain that it could not be enforced, and second 
that the statement made by Nayan Chandra in or about Novem- 
ber, 1904, in reply to the repeated requests of the plaintiffs that he 
should execute to them the promised lease to the effect that he 
could not do so until he had paid off the debt he had contracted 
to enable him to effect the purchase, amounted to an absolute 
refusal by him to fulfil his contract ; that the statute of limitations 
accordingly began to run from the date of that refusal, and as the 
present suit was not instituted till the goth May, Igro, the remedy 
of the plaintiffs was barred by time. The learned Judges in the 
High Court disagreed with this finding, their Lordships think, 
rightly. The Subordinate Juge, however, in his judgment, pointed 
out that even if when Nayan Chandra refused to grant the lease 
until he bad discharged this debt, the plaintiffs consented that he 
should have that extended time t> carry out his contract, that 
would amount to a new agreement conditional upon his clearing off 
his debt ; but that as the debt had not been cleared off, the condi- 
tion had not been fulfilled and the modified agreement could not 
be enforced. The Judges of the High Court differed from , the 
Subordinate Judge on each of these points. They held first that the 
word “ hereafter” meant after the date of the contract, and that its 
use did not make the contract vague or uncertain, and, second, 
that Nayan’s statement that he could not grant the lease till his 
debt bad been paid off did not amount to an absolute refusal by 
him to perform his contract, that the statute did not commence to 
run from that date, and that therefore the remedy of thé plaintiffs 
was not, on this ground, time barred. They point out that this 
point was not raised in the pleadings, and that the plaintiff Upendra, 
when examined in the case ag a witness, was asked the question, 
“ Did you and your brothers agree to the putting off of the execu- 
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tion of the deed till after Nayan’s debts had been paid off ?* replied 
e“ Yes, we made no objection, as we had confidence in him and 
fully believed he would act up to his word-” The learned Judges, 
however, do not deal in any way with the effect of this consent, 
or with,the suggestion of the Subordinate Judge that it added 
a condition precedent to the original contract to execute a lease, 
witich condition had not been fulfilled. On the contrary they 
decided that the appeal should be allowed and that a decree ought 
to be passed for the specific performance of contract to grant 
a lease contained in this letter of the 2rst November, 1903 (E. 12) 
as it stands. 

Their Lordships concur with the learned Judges of the High 
Court that the word “ hereafter” as used in this letter meant after 
the date of the letter $. e. after the 21st November, 1903, but so 
read the letter cannot mean that Nayan Chandra should have all 
time from and after its date to perform his contract. It must, in 
its proper construction as it stands, and without any reference to 
the alleged new arrangement, mean thathe should execute the 
lease within a reasonable time from that date. What would be 
such reasonable time under the circumstances has never been 
alluded to in the case. 

Their Lordships are further of opinion that the consent of 
the plaintiffs to Nayan Chandra’s not being required to execute 
the promised lease until he had paid off the debt in effect, by the 
agreement of the parties, attached a condition precedent to his 
obligation to execute this lease, which condition must be fulfilled 
before he could be compelled to do so. Their Lordships are of 
opinion that this arrangement did not require any new and addi- 
tional consideration to support it. It is admitted that Nayan’s 
debt is still due. The condition has not been fulfilled. But for 
this new arrangement, the delay for five and a half years to institute 
the suit, would have been perfectly inexcusable and be a bar to all 
relief. Their Lordships dre therefore of opinion on this ground, 
apart from all others, that this condition precedent not having been 
fulfilled, the decision appealed from was erroneous, and that the 
action cannot be maintained. But that does not end the embarrass- 
ment. Their Lordships feel it impossible for them to deal with 
this letter of the zīst November, 1903, asit has been dealt 
with in the Courts below, namely, as if upon its face it con- 
tained within itself all the terms necessary to make it a binding and 
enforceable contract to grant a lease. The term of a ‘lease must 
commence from a certain date. On the ‘face of the letter no such 
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“date is fixed. Their Lordships must therefore deal with Mr. Har- 


man’s point. 

An appeal, No. 18 of 19190, was on the 23rd August taken from” 
the Munsiff’s decision to the Court of the Additional District Judge 
of Alipur. In that case the appellants are Kalidas Bhanja (described 
as a solicitor of the High Court) and others, Itis to be regretted 
that the names of those others are not given. The suit outeof 
which the present appeal has arisen, which is No. rog of 1910, was 
then pending, and one of the plaintiffs in it is this same Kalidas 
Bhanja. Judgment was delivered on the roth:February, rgrr. 

The learned Additional Judge sets out the facts established before 
him in that suit. He says Dwarkanath Bhanja held 8 annas’ share 
in taluk No. 381 of the 24 Pergunnahs Collectorate ; that his 
shareholders were Bhuban Mohini Dasi in 4 annas, and Hari 
Charan Bose in 4 annas ; that Bhuban Mohini Dasi, by a verbal 
arrangement, permitted D.warkanath to collect her rent and pay 
to her a fixed sum yearly ; that Dwarkanath’s heirs continued to 
collect their share under this arrangement ; that Hari Charan Bose 
gave a lease to these heirs for two years, aud at the expiry of the 

term sold his interest to Nayan Chandra Bose; that the heirs of 
Dwarkanath continued to collect the rents of Nayan’s share with- 
out protest up to the date of the present suit ; that this suit was one 
for rent from 1313 to the Asar Kist 1316 by the heirs of Dwarkanath 
as plaintiffs against Jiban Kristo Pal and Girish Chandra Pal, the 
tenant defendants, and the widow of Nayan Chandra in addition 
to the heirs of Bhuban Mohini, as gro forma defendants ; that the 
tenant defendants took the plea that the plaintiffs were entitled to 
collect for the 8 annas’ share only, and also pleaded a plea of pay- 
ment which was disallowed thatthe lower Court decided that 
the plaintiffs were entitled to collect Bhuban Mohini’s share but 
not the share of Nayan ; that the plaintiffs appealed and the tenants 
cross-appealed ; that on behalf of the executors of Nayan Chandra 
it was admitted that the plaintiffs were without protest allowed to 
collect the rents of the share of Nayan Chandra, and that it was 
not contended that their title to collect the rents for the period in 
suit was not good and valid ; that he, the Judge, was asked to note 
that the question whether the arrangement under which the plain- 
tifs were collecting the rents of this share was or was not an agree- 
ment binding on Nayan Chandra’s heirs must be decided in a suit 

on the title. This he said he did. . 

Shama Charan Mukerji, the Ammuktar of the plaintiffs, when 
examined stated that the plaintifs used to realise the rents 
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of Hari Charan’s 4 annas’ share while it belonged to him, from 
1901 to 1903, and of Nayan’s share singe 1903, that no document 
yas executed for the ijara of Nayan Chandra’s 4 anpas, that 
Nayan said he would afterwards execute a mourasi moukurari 


pottah and that the plaintifls should for the present collect rents” 


as ijaraders. On cross-examination he said during the first talk 
he had with Kalidas Bhanja that Nayan Babu said that he would 
givé either an ijara or mourasi lease just as Kalidas would like, that 
an ijara is a temporary settlement, a mourasi a permanent one, 
that the notice to the tenants was written at his instance, that Hem 
Babu said, “ Would it not be better to have something in writing 
about the ijara,” that thereupon the letter was written by Hem 
Babu, that he wrote it as he thought fit. Kalidas Bhanja, one of 
the plaintiffs, a solicitor of the High Court when examined, said: 
“We were yearly ijaradars of the 4 annas of Nayan.” The first 
agreement was that Nayan should give a permanent lease and 
execute a pottah to that eflect, there was then no mention of an 
ijara. Four or five months after the conveyance in favour of Nayan 
„was executed, when he said he could not execute a permanent lease 
before he had satisfied his debt, he said that they were to continue 
to be ijaradars in the same way as they were under Hari Charan 
till the pottah for a p@rmanent lease was executed, that they (the 
plaintiffs) considered themselves as yearly ijaradars, as there could 
not be a permanent lease for more than a year without a registered 
instrument, that the arrangement was that every year they should 
collect the rent as ijaradars, that he could not say in what capacity 
they were in possession during the four or five months following the 
` conveyance, that Nayan Chandra renewed the ijara every year but 
Nayan’s heirs did not do so. By renewing, he said he meant that 
-Nayan was at the end of every year shown the dakhila form for the 
new year and approved of it, but he admitted that this latter was 
not done in his presence. That is substantive evidence given on 
behalf of all the plaintiffs in the present case. 
Upendranath Bhanja, one of the plaintiffs, on being examined, 
said there was to be a permanent lease in writing, but.Nayan wanted 
„to execute the lease after payment of the debt he had to incur in 
purchasing the property, that until the execution of the permanent 
lease he allowed them to remain in possession of the share as ijara- 
dars. The deposition of this solicitor of the High Court Kalidas 
Bhanja in three rent suits was then putin evidence. No doubt it 
is only evidence as an admission against himself. In it, he says, 
on cross-examination, “The talk of the renewal of the ijara with 
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P. Ce Nayan Bose took place three or» four tires in my presence, the last 
1920. talk was five or six months before his death ; it was yearly ijara 
Catala renewable every year.” That this was the view taken by the plain- 

v. tiffs of their true position is further shown by the statement contain- 
Kalidas. 


E ed, in their solicitor’s letter, dated the 15th September, 1909, written 
Lord Atkinson. to the pleader of Nayan’s widow and executrix in reply to the notice 

== served upon her behalf, informing them | that she was about to take 
up, herself, the collection of her rents. In that letter it is stated 
“ my clients have been in possession of the said property as ijaradars 
from year to year of your clients’ husband since his purchase.” 
In their Lordships’ view these facts establish Mr. Harman’s conten- 
tion in reference tothe notice dated the 21st November, 1903. 
They show conclusively that the direction to the tenants to attorn 
to the plaintiffs is not necessarily so exclusively attributable to the 
agreement contained in the letter of the same date that the date of 
the notice, or the service of it, must be takenas the day from which 
the term of the promised lease was to-commence torun. The exis- 
tence of an authority to the plaintiff to collect the rents is equally 
consistent with the practice followed by Nayan Chandra from the 
date of his purchase till the time of his death, namely the uninter- ` 
rupted employment by him under recurring arrangements of the ~ 
plaintiffs as his ijaradars for that purpose. Their Lordships are 
therefore of opinion that this appeal must be allowed, the decision 
appealed from be reversed and that of the Subordinate Judge res- 
tored. And they will humbly advise His Majesty accordingly. 
The respondents must pay the costs of this appeal here and in the 
Courts below. 


Waterhouse & Co.—Solicitors for Appellant. 
W. W. Box & Co,—Solicitors for Respondents. 
A, P, P, . Appeal allowed, 
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RANADA RANJAN BHATTACHARJEE 
; v. 
BHARAT CHANDRA SAHA AND OTHERS.* 


e 
SJurisdiction—Criminal Frocedure Code (Act V of 1898), section 145—Farties 
admitting that there is no likelihood of breach of peace. 

The mere absence of a finding ina proceeding under section 145 of the Code 
of Criminal Procedure, that there is likelihood of a breach of the peace, does not 
go to the root of his jurisdiction and is not in itself sufficient for interference with 
his order by the High Court. 


‘Where both parties admitted that there was no liklihood of a breach of the 
peace, a Magistrate is not bound to enquire that there wasa likelihood of such ee 
breach, before proceeding with other matters. 

Unless a party is in a position to show to the Magistrate that there is no likeli- 
hood of a breach of the peace, the Magistrate’s order under sub-section (1) of 
section 145 of the Code of Criminal Procedure stands. 

Application by the First party for revision under section 435 of 
the Code of Criminal Procedure. 


The second party was found to be in actual possession of the 
disputed land and the first party was ordered to pay Ra. 25 as cost 
to the second party. 


Babu Priya Nath Dutt for the Petitioner. 


Babu Panchanan Ghose (for Badu Gopal Chunder Das) for the 
Opposite Party. 


. The judgment of the Court is as follows : 


This Rule was issued at the instance of the first patty in a pro- November, 29. 
ceeding under section 145 Criminal Procedure Code. The Rule — 
was issued on the second ground in the petition which was as fol- 
lows: For that having regard to the admission of both parties that 
there was no likelihood of a breach of the peace the learned Magis- 
trate ought to have enquired into and decided that point first and 
the subsequent proceeding was without jurisdiction. Under sec- 
tion 145 the Magistrate has jurisdiction to take proceedings if he: 
is satisfied from the police report or other information that a dis- 
* Criminal Revision No. 730 of 1920, againsti an order of the District Judge 


of Tippera, dated the 12th June, 1920, affirming that of the ich Magistrate, . 
1st Class, of Brahmanbaria, dated the 23rd April, 1920. ; 
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pute likely to cause a breach of the peace exists. Then it is open 
to either of the parties under sub-section (5) of section 145 to show 
that no such dispute exists or has existed. Ifa party succeeds in 
doing that the Magistrate must cancel his order, but subject to that 
cancellation the order of the Magistrate under sub-section (1) shall 
be final. The effect of this is that unless a party is in a position to 
show to the Magistrate that there is no likelihood of a breach of the 
peace the Magistrate’s order under sub-section (1) stands. There- 
fore it follows that the mere absence of a finding by the Magistrate 
that there is likelihood of a breach of the peace does not go to the 
root of his jurisdiction and is not in itself sufficient for our inter- 
ference with his order. There all that has happened is that both `’ 
parties denied that there was likelihood of a breach of the peace. 
Experience unfortunately shows that where proceedings are stopped 
on such an allegation by the parties the result is serious and often 
is the breaking of heads. The Rule is discharged. 


A. T. M. : Rule discharged. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
Asutosh Mookerjee, Knight, Judge. 


MAFIZUDDIN 
v. 
KING-EMPEROR.* 


Admissibility in evidence—Confession by co-accused in dacoity case, if admis- 
sible against accused ina proceeding under section 110 of the Code of 
Criminal Procedure (Act V of 1898)—Hvidence Act (I of 1874), Sec, 30. 


A confession made by A, a co-accused: with Bina dacoity case, is not admis- 
sible under section 30 of the Indian Evidence Act, against B ina proceeding 
under section 110 of the Code of Criminal Procedure, though admissible against 
him as well as against the confessor, in the dacoity case. Amirulla Pramanik v. 
King-Emperor (1) referred to. 

@ Criminal Revision No. 575 of 1920, against an order of the Additional Dis- 
trict Magistrate of _Mymensing, dated the 23rd May, 1920, affirming that of the 

- Deputy Magistrate of Netrokona, dated the 25th March, 1920, directing the 
petitioner under section 110-118 Cr. P. Code to execute a bond of Rs. 3,000 
with two sureties each of like amount for one year, failing which to suffer rigorous 
imprisonment for the period. 

(1) (1917) 22 C. W. N. 408. 


@ 
Vou XXXIIL] | © HIGH COURT. 


Application for revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


: The material facts appear from the judgment. 
Babu Sures Chunder Talugdar for the Petitioner. 
Mr. M. Ashraf Ali (Deputy Legal Remembrancer) for the Crown. 
The judgment of the Court was delivered by 


kd 

Sanderson, C, J. :—This Rule has been granted on the second 
ground in the petition which was as follows: “ For that the trial 
has been vitiated by the fact that the trial Court admitted evidence 
of case diaries, confessions, and statements of persons who have 
not been examined &c., which are all inadmissible in evidence.” 
The learned vakil who appeared in support of the Rule has told 
us that he does not rely upon the alleged improper admission of 
evidence of case diaries or the statements of persons who have not 
been examined: and, we have, therefore. to deal with the admis- 
sion of confession only. 

Now, it appears that the confession of a man called Mukti was 
put in evidence. Mukti was one of the persons involved in the sec- 
tion rro Criminal Procedure Code case. But the confession which is 
alleged to have been made was rade when he (Mukti) and Mafiz, 
the present petitioner, were co-accused in another case, which, we 
are informed, was a dacoity case. In my judgment, that confession 
was not admissible in the section tro proceedings. It would bave 
been, no doubt, admissible in the dacoity case not only against 
Mukti but also against Mafiz, under section 30 of the Indian 
Evidence Act. But section 30 does not make that confession of 
Mukti in the dacoity case admissible in these section rro proceed- 
ings against Mafiz. That has already been decided by this Court 
in Amirulla Pramanik v. King-Emperor (1). 

The result is that this Rule must be made abosolute and the 
case must be remitted to the Additional District Magistrate of the 
lower appellate Court for further investigation, upon the record as it 
stands. We wish to make it clear that the witnesses should not be 
recalled and examined andthe lower appellate Court will come 
to its decision upon perusal of the record as it stands, exclusive, 
of course, of the confession which we have held to be inadmissible. 

The accused will be enlarged on bail to the satisfaction of the 
lower appellate Court. We ask the lower appellate Court to 
expedite the re-hearing of the matter as much as possible. 


A, T, M, Rule made absolute: Case remitted. 
(1) (1917) a2 Ç. W. N. 408. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Asutosh Mooherjee,-Knight, Judge, and Sir Ernest Ed- 
ward Fletcher, Knight, Judge. 


INDIA GENERAL NAVIGATION & RAILWAY COMPANY 
LTD. S 


v, 
EASTERN ASSAM Co. Lrp,* 


Common carrier—Carriers Act (III of 1865), section 9—-Burden of proof—Negit- 
gence—Damages to or loss of goods—Negligence, whtn effective cause of 
injury—Proximate cause—Time, lapse of—Distance in space—Intervention 
of act of nature—Damages, assessment of—Loss to owner—Carrier, failure 
of, to deliver goods—Delivery, place of—Aggravation of damages—~Notice 
—<Special condition—Loss reasonably can be avoided. ` 


Under section g of the Indian Carriers Act, in a suit brought against a com- 
mon carrier for the loss, damage or non-delivery of goods entrusted to him for 
carriage, it isnot necessary for the plaintiff to prove that such loss, damage or 
non-delivery was owing to the negligence or criminal act of the carrier, his 
servants or agents. The burden of proof of absence of negligence is thus thrown 
upon the common carrier, on the theory that the loss or damage to the goods is 
prima facie proof of negligence. Where evidence has been given, on both sides, 
of the circumstances under which the loss took place and the Court has arrived at 
a finding upon the whole of such evidence, the question of burden of proof ceases 
to have any practical importance : Central Cackar Tea Co. v, R. S. N. Co, (1). 


Negligence is the effective cause ofan injury when it has in fact brought about 
that injury as a direct and natural consequence ; when negligence has been estab~ 
lished, liability follows for all the consequences which are in fact the direct and 
natural outcome of it, whether the injury is a consequence that was ‘foreseen or 
not. i EA 


The act.complained of, must bave some proper connection as a cause with the 
damage which followed as its effect. But a negligent act may be the offective 
cause of an injury though it may not be proximate in time, if it is the particular 
incident in a chain of events which has in fact led to the injury, that is, if it is the 
real cause of a subsequent accident. 


Neither lapse of time nor distance in space is the essentially controlling or 
decisive element in the solution of the question, whether a certain cause is or is 
not the proximate cause. 

The sequence of-events is not broken by the intervention of an act of nature 
occurring while the resulting operation of the wrongful act or neglect is effective. 


* ' Appeal from Original Decree No. 93 of 1919, against the decree. of Mr. 
Justice Rankin, dated the and July and 1st'August, 1919. 


(1) (1896) I. L. R. 24 Calc. 787 (791). Foot note. ` 


Vor. KANTI) HIGH COURT. 


As a general rule, where goods entrusted to a carrier are not delivered accord- 
ing to the contract, the measure of damages is the value of the goods at the place 
gf destination, in the condition in which the carrier undertook to deliver them, at 
the time when they should have been delivered, less the proper charges of transpor- 
tation and delivery, if tbese have not been paid by the consignor: Brandt v. 
Bowlby (1) and other cases. 


The party wronged by the breach of obligation should be awarded compensation 
for the losses which he has sustained in consequence and should be placed in the 
same position pecuniarily as if the contract had been performed, is subject to im- 
portant limitations, and compensation is not in fact recoverable for every loss or 
detriment which may be traceable as a consequence, however remote, of the 
breach of obligation: Warthiom v. Chicontini Fulp Co, (2) and other cases. 

The natural and probable consequence of the failure of the carrier to deliver 
the goods at the time and place they should have been delivered, is prima facie a 
loss to the owner amounting to the value of the goods at that point But this 
ordinary and definite effect of the failure of the carrier may be aggravated in a 
particular case by special circumstances, such as, the intention of the consignee 
to sell the goods in the most profitable market in the world. The aggravation of 
the normal consequences is not to be taken into account, except so far as the cir- 
cumstances to which they are due, were the ordinary probable circumstances which 
might beforehand be expected to attend or follow upon the breach of obligation. 
This is subject to the exception that if the party, who bas broken the contract, 
entered into it, in contemplation of special circumstances which would affect the 
consequences of a breach and accepted those circumstances as condition u nder 
which the contract was to be performed, he is liable for any special‘loss which may 
have resulted, 

The knowledge must be brought home to the party sought to be charged under 
such circumstances that he must know that the person he contracts with reasonably 
believes that he accepts the contract with the special condition attached to it: 
British Columbia Saw Mill Co. v. Nettleskip (3). 


A party cannot be allowed compensation for losses which might have been 
reasonably avoided: The Blenkiem (4). 
Appeal by the Defendants. 


Suit for recovery of damages to goods made over to the defen- 
dants for transport by their steamer from Dibrugarh to Calcutta, 


Ths material facts appear from the following judgment of 


Rankin J :—The plaintiffs claim in respect of damage to cer- 
tain chests of tea which in April 1917 were being carried on the 
defendants’ steamer “ Madaya ” from Debrugarh to Calcutta. On 
the arst April at a place below Hazirhat on the Brahmaputra river 
the vessel grounded on a sand bank. She was not refloated till the 
26th when having been in the meantime lightened by the discharge 


(1) (1831) 2 B. & Ad. 932. (2) (1911) App. Cas. 301. 
(3) (1868) L. R. 3 C. P, 509. (4) (1885) 10 P. D. 167; 5 Asp. M, C. 522. 
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of part of her cargo. into the flat " Bandi” she was pulled off the 
sand bank by the “ Cambay ” Itis clear upon the evidence that 
the damage was occasioned in the course of this last mentioned 
operation. As the “ Madaya ” was being dragged off the sand bank 
she was ripped or pierced on the port side by some “ snag ” or hard 
foreign substance lying at the bottom ; water came into No? 2 port- 
hold and damaged the plaintiffs’ tea. 


It was conceded at the trial that the only issue is that of negligence, 
When the case is looked into, this question narrows down at once 
to two points (1) whether the actual grounding was due to negli- 
gence in the handling of the vessel (2) whether the hole in’ her 
portside was caused by her being dragged on to an anchor. 


These questions have to be determined in the light of section 
g of the Carriers Act (III of 1865), The effect of the negative 
language employed in this section is that “ the non-delivery of the 
goods shall be prima facie evidence of negligence ” [per Petheram, 
C. J., Central Cachar Tea Co. v. R. S. N. Coy. (1)] and that 
the defendants have “ to exonerate themselves by showing that 
there was no negligence on their part” [(per Lord Morris, 
R. S. N. Co. v. Choutmull Doogar (2)\. This very “stringent 
term is a condition imposed by law to the liberty given to common 
carriers to contract out of their common lav liability as insurers. 
That the position is not the same as that of an ordinary bailee 
under section 106 of the Evidence Act (now defined by the 
Privy Council, Dwarkanath v. The Rivers S. N. Co. (3) is 
I think made particularly clear by the references in Choutmull 
Doogur's case (4) toa passage from the judgment of Petheram, 
C. J. in the previous case of the Central Cachar Zea Coy. (1) 
(p. 791 note) and by the Janguage afterwards employed in the 
later case (2) by Lord Morris delivering the judgment of the Privy 
Council (at p. 401). 

When a defendant is called upon to prove that he was not negli- 
gent he is not really called upon to prove a negative. He is called 
upon to prove that he took reasonable care. Where a ship foun- 
ders and all hands are lost at sea no one surviving to say when or 
how ; or where the origin of a fire is wholly unascertained, the 
carrier may have to attempt the very difficult task of proving 
that, whatever was the cause, absence of care on the defendants’ 
part could not be the cause (cf. Hisrji v. B. B. & C.I. Co. (5) 

(1) (1896) I. L. R. 24 Cale. 787 Foot-note, 

(2) (1898) I. L. R. 26 Calc, 398 (401). (3) (1917) 27 C. L. J. 615. 

(4) (1897) 1. L. R. 24 Calc. 786 (5) (1914) 1. L. R. 39 Bom. 191. 
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This task is burdensome not because the thing to be proved 
isa negative but because the field within which care has to be 
*proved is quite indefinite and the presumption being against the 
carrier the defendants’ positive proof must cover the whole field. 
But in ordinary cases such as the present, where the nature of the 
accident and the time, circumstances and manner of its occurrence 
arg known, the history of the matter can and should be proved suffi- 
ciently to confine within reasonable limits the area within which 
reasonable explanation must be sought. The defendant have in the 
first place to Jay the available evidence as to this history before the 
Court or at least so much of it as is needed to satisfy the Court 
that it has a reliable history of the material facts. If this evidence 
establishes as the true cause a fact or event for which the defend- 
ants are not responsible, their burden has been discharged. If it 
does not establish such a cause, then the defendants have to go fur- 
ther and prove that they exercised due care and skill in such of the 
matters depending upon their acts, as can still reasonably be sup- 
posed to contain the true explanation. The more concretely the 
facts have been proved the narrower in general will be the area from 
which innocent defendants have to expel suggestions of negligence 
on their part by proof of care or skill ; specific proof that they took 
due care as to one or two definite matters will very often be suffi- 
cient, when general evidence of care and competence is present. It 
is particularly important in these cases to see that the defendants’ 
witnesses have been given a chance to deal with any criticisms that 
are relied upon. .1 these lines the Carriers Act need work no in- 
justice to the carrier. 

Now in this case the defendants have called the available evi- 
dence. I should have liked tosee the ship’s clerk in the box in 
view of the contents and of the condition of the log, but it is con- 
ceded that his absence can be accounted for; and the evidence as 
it stands, while not without its difficulties is I think sufficient not 
only to narrow the issues to one or two specific points, but also to 
enable them to be decided without any prejudice arising from the 
absence of the clerk. As: regards the log, it seems clear upon the 
evidence that the Serang, who knows no English, gave a verbal ac- 
count of the matter to the clerk for the purposes of the log ; that 
the clerk would put a note in a rough book destroyed and write up 
the log from this. The clerk clearly makes somewhat heavy wea- 
ther of an English narrative. That he commenced to write the log 
upon a page now torn out is I think certain. I am told by the 
Serang (211 et. seq.) that the entries were read out to the Serang and 
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Captain Kearns.when.the latter arrived on board on the 24th, but 
Captain Kearns says that he has no distinct recollection (ror). 
The log in its present condition was handed over on the 9th Maye 
1917 to Captain Morgan. It certainly was very foolish of the 
clerk to bar out the page in question even if he had spoiled it and 
did so dona fide. I could not regard the log as being at all tertain- 
ly a contemporaneous narrative for the purpose of confirming deci- 
sively the evidence of the Serang and the pilot, As it happens 
however it does not confirm their evidence on the main point in the 
case and it is of more use to the plaintiffs than to the defendants, 

The “ Madaya” left Debrugath about 4-15 P. Mm. on the 16th 
April. The Brahmaputra is undoubtedly very difficult of naviga- 
tion ; deep channels are often now too deep especially at that 
time of year ; they are constantly and rapidly shifting ; chara or 
sand banks form quickly in unsuspected places: pilot marks or 
lights are primitive and quickly obscured by rain and sand storms 
which, if they do not come on suddenly, are apt to become sud- 
denly severe. There is always the contingency ofa strong current 
which of course on a down stream voyage may mean considerable 
speed but little steerage way. That in these circumstances it is-not 
an infrequent fate for a vessel to ground upon a shoal or sand 
bank is a statement which I accept. That very often no disaster 
other than delay results is also I think true: in this sense mere 
grounding is not serious with arising river. But itis not contes- 
table really that all grounding is serious and that the greatest care 
should be taken—always and consistently—to avoid it not only 
because the river is not always rising at this time the general 
tendency was downwards—but also because there are frequent snags 
in the river bed. 

Now in this case the “ Madaya” before reaching Debrugarh 
had about midnight on the 13th April anchored because pilot marks 
had become invisible. She had again to do so on the night of the 
16th for heavy rain and darkness. Again on the night of the 2oth 
for the same reasons, and again on the morning of the 21st, 

Apart from this on the 18th she had. grounded while drawing 
5 ft. 6 inches “ owing to mis-guidance of the pilot owing to shallow- 
ness of water” as the log states, She had taken more cargo since the 
18th quite properly as I think, and was now drawing 6 ft 1 inch. 
The maximum draft allowed bythe company had recently been: 
raised .and the vessel was fully ‘Jaden though not to excess. At some 
time before 10 P.M. on the night of the erst, she came to a~ place 
below Hazirhat.. At this spot there are two pilot lights one on 
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each bank. These lights are simply large hurricane lamps burning 
kerosene oil, The vessel on her journey down river bad to make 
firs? for the light on the right bank, to pass it close in to that bank, 
and from there take her departure for the light on the other side, 
According to Captain Kearns the width of the river at this point 
is r} miles*and the distance from light to light is under 2 miles 
though the pilot says that it is 3 or 4. Opposite to the light on the 
right bank there was about 7’-6” of water in the course followed by 
the Madaya. The pilot’s evidence on this point is very much the 
best evidence—(The Serang’s evidence (170-1) was given under a 
mistake as he said at the time and I made anote of this—Captain 
Kearns’ recollection of reports long since desiroyed is not nearly 
so good evidence as the pilot’s). The deep channel which goes 
almost straight across from light to light was deep enough for the 
vessel but the water being unusually low (as I find and as the pilot 
and the Serang both knew from the soundings and from their 
_knowledge of the river) it was not much more than sufficient (about 
6 ft. g inches ora little more) and while always narrow (at its 
widest 4 a mile) it was then rarrower than usual. It is plain I 
think that to traverse this particular channel is always difficult 
(Khedaru, 56) but in addition to the other facts itis clear that 
before the light on the right bank had been reached there wera 
“evident signs of an immediate storm-signs which were all the more 
significant from the rep:ated experiences of the previous nights. 

I think it proved that the vessel took the ground about 14 
miles below the light on tbe right bank. For half a mile of this dis- 
tance she proceeded under steam ; at first at full speed and then at 
half. At the end of that half mile the engines were stopped and the 
vessel drifted with a neutral helm until she struck upon the sand, 

This state of affairs is explained on the part of the defendants, 
who certainly are required to explain it by two witnesses—the 
Serang and the pilot. Of the two I thought the pilot was more 
clear headed and had less difficulty in understanding and in answer- 
ing to the point, The Serang was more voluble and more con- 
fused. As regards both it has to be remembered that they give 
their evidence 2 years after the event ; that ‘in consequence of this 
the incidents immediately prior to the stranding have become “ tele- 
scoped ” in their minds, so that exact sequence is not easy to dis- 
cover with certainty. This is particularly evident in the Serang’s ex- 
amivation-in-chief (9-17) and in some of his answers to me (e, g. 
282) I think I am entitled and indeed bound to make allowance 
for the lapse of time so far as I can, but I cannot dispense the de- 
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fendants from the duty of showing me that what happened wasin 
the circumstances unavoidable by ordinary skill and care. 

Now the Serang has given three versions of what happemed. 
First in the iog (itis his in the sense that he told the clerk what 
to say and it was explained to him onthe 24th)—secondly in the 
Protest sworn on gih May 1917, and thirdly in Court, ° 

The entry in the log is this: “ Below Hazirhat, light NO, 6 was 
not visible due to sandy storm, darkness and proper channel could 
not be found out; atthe time of anchoring heavy storm thrown 
away the steamer out of the main channel where she was grounded 
at ro P. M.” 

The Protest says “that at or about 22 hours on the night .of the 
same day while below Hazirhat they encountered another storm 
and before a safe anchorage could be found the steamer was blown 
into shallow water and grounded.” 

In his evidence the story is in substance this that he could see 
the light on the right bank but’ when that point was reached he, 
could not see the light on the other side. That the storm when it 
came on blew from the south but that the strong current took them 
against the storm down stream. That he could not judge the 
strength of the current. 

That he stopped his engines because the place where he was not 
safe, because he did not know where he was and had hardly any 
hopes of proceeding ahead. That if he could have got into deeper 
water he would have turned round and anchored but that in shallow 
water the boat might have dragged her anchor and fouled on it; 
and that in any case it was better to take all way off the vessel since 
if she did go aground she would do so much more gently. He says 
that the storm when it came was very violent and sudden; that 
when it burst he was just beginning to proceed under a starboard 
helm ; that he could not go too far to the north because of other 
sand banks ; and that when he tried to put the boat straight, the 
current, which was very strong, turned her and put her on the sand 
bank. 

The pilot’s evidence confirms the Serang’s on most points. He 
too says that when the light on the right bank was reached that on 
the left bank was invisible but he says the storm at that time was 
just a little and they did not then expect it to become violent. He 
agrees that the storm was from the south but insists that it was. the 
storm which forced the vessel out of the channel. He says that 
the light on the left bank never can be seen from the vessel until 
she is opposite to the other light, It is clear enough that when the 
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engines were stopped—that is about half a mile below the right Civit. 
bank—they had lost their bearings in the sense that they could not 1920. 
tellewhere their proper course lay ; but itis I think the fair effect 1, G. N A Ry, Co- 
of the pilot’s evidence as of the Serang’s tbat at any rate almost up rae on Co: 
to that moment they had been in the proper channel, Ltd., 

I take their evidence to mean (though it is not perhaps quite so Rankin, % 
clear in the case of the Serang as of the pilot) that they did not stop — 
the engines because they found they were already out of the proper 
channel but because suddenly they could not see where to go. 
Having stopped her engines I do not doubt that in these circums- 
tances she lost the channel very quickly. 

So far as the evidence given in Court by the Serang is concerned 
it is only fair to the defendants to say that I see no material con- 
tradictions between that evidence and the pilot’s. Their case is 
subject to cerlain very important criticisms and also to internal 
difficulties upon some of the facts ; but if the defendants are to be 
„held chargeable for the stranding to the vessel, this can only be for 
reasons which have a real foundation within the defendant’s own 
account of the stranding, reasons which have to be sufficient not- 
withstanding that the general competence of the Serang and pilot to 
handle the vessel on this river and the fact that they were in the 
ordinary course paying attention to their duty at the time are matters 
of which the defendants have satisfied me. As regards responsibi- 
lity for the stranding there are only two points upon which in my 
judgment the defendants can be attacked. The first is whether 
there was a want of due care and caution in allowing the vessel to 
pass below the light on the right bank at all—that is to say—in 
making any attempt to cross the river between the pilot lights or 
marks. The second is whether at the time when the storm became 
suddenly severe, it was a mistake in judgment amounting to negli- 
gence for the vessel to be allowed to drift instead of being turned 
round to head upstream and thus anchored. These two questions 
though not different in nature have to be answered under different 
conditions ; the first in the circumstances that were present is a 
question of ordinary care and caution : the second is undoubtedly 
a question of “the amount of care skill and nerve which are required 
of a person in a position of duty who has to encounter a sudden 
emergency : Dwarkanath v. Riosrs S N. Co. (1). 

Now I have already referred to the difficulties of navigation on 
this river, to the particular difficulty of ‘the crossing between these 
pilot lights, to the lowness of the river, to the draft of this fully 

ü) (1917) 27 C. L. Ja, 615 (619). =o 
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loaded boat and to her experiences on the 13th, r6th, r8th and zoth 
April. Premising these things I can put my decision on the first 


LG. N E Ry. Co point very shortly. T fully accept it on the evidence that for mêre 
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storm unaccompanid by any material interruption of visibility the 
prudent Serang does not in general run to and anchor. But it is 
not contestable and it is not really contested that this is the proper 
and the only safe course whenever the pilot marks or lights , have 
become invisible I think further that it is only common sense and 
equally well founded on the evidence, that at this tricky part of the 
river and at night reasonable care demands the same precaution 
when this degree of invisibility is matter of immediate apprehension 
on the part of a down stream steamer which cannot safely drop her 
anchor from the stern or judge the current’s force. Now it was the 
pilots duty to point out the coure; and the pilot’s evidence—it 
was particularly his affair—satisfies me tbat the light on the left bank 
never was seen, Itis clear also that the storm though not then 
violent had commenced by the time the boat was opposite the first 
light and that the crossing at this point was nevertheless attempt- 
ed. I think it plain that to have turned round and anchored at or 
above a point opposite to the first light would have presented no 
difficulty at all at that time, ceriainly none commensurable with the 
peril of going on. To go on in the hope of getting through all right 
(Kedaru, 54) was simply taking chances at the wrong spot, at the 
wrong time in a bad condition of the river relative to her draft, and 
for no special reason. It is not a question of want of nerve, or of 
mistake in judgment upon sudden emergency. Nor is it a case of 
want of skill, It is want of care. Ordinary foresight and reasonable 
promptitude were required at atime when novelty, surprise and 
difficulty were alike absent and I do not think these qualities 
were displayed. Apart from Captain Morgan’s evidence, Captain 
Kearns’ evidence (289, 281) leaves the defendants without answer 
on this point. 

It is I think a most significant circumstance especially if taken 
in connection with the entry in the log that the story told to 
Captain Kearns was that the vessel was half way across before the 
light on the left bank was obscured and that then they tried to turn 
the vessel in order to anchor. This would make a very different 
case but it is out of all relation to the evidence of the pilot (On. 7, 
8, 64, 65, 89). Is it true that at the beginning the Serang’s evi 
dence would lead one to think that the left bank light was visible 
when he left the other (13-5). He also speaks of both as having 
been blown out. I did my best to get the matter clear (266) and 
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understand him to mean exactly what the pilot afterwards said, 
questions too were founded upon this'(272-3) and he didnot dissent, 
fn the same way the suggestion that they ever tried to turn the 
vessel for the purpose of anchoring is not part of the story either of 
pilot or Serang in the box; though itis the suggestion in the log. 
Now it is just here that the defendant's position under the Carriers 
Act,entails important consequences. I have to be satisfied by the 
defendant’s evidence as to what took place. Not only am I not 
satisfied that the failure of the left bank light took place suddenly 
when the vessel was half way across but I find on the contrary that 
they never saw it, Not only am I not satisfied that they attempted 
to anchor ; I find that they did not. 

Whether this failure to turn round and anchor when the storm 
became suddenly severe was negligent or not is the second question, 
I do not think there was any sudden failure of the left bank light 
for the reasons above given, but the right bank light may well have 
become obscured. I think the storm was suddenly severe. But 
although they never should have been inthis channel without a guid- 
ing light ahead ; although too to drift was almost certainly to go 
aground; Ido not think thatto drift was a bad policy even if it was not 
the best. The deep channel was only just sufficient in depth. Its 
width was highly questionable. The soundings showed less and 
less water from the time the engines were stopped. As I have no 
belief that when they stopped the engines they knew any more of 
their whereabouts than the simple fact that there were still some 
inches of water underneath the vessel, I think it would be putting 
one’s finger on the wrong spot to find negligence in the failure to 
turn round and anchor. The talk of the storm throwing away the 
steamer and of the’ unexpected action of the current does not im- 
press me much, They did not know the strength of the current 
` though they knew that it is the always strong at that spot and there 
is nothing about the current in the log or in the Protest. Having 
drifted for the distance of a mile not knowing where he was, the 
Serang is singularly unconvincing when he blames the current (11, 
16, 162-3). Having tried to find their way across without a guid- 
ing light they failed and lost their way. Their condemnation is 
that once this happened they were helpless as they should have 
known they would be. That being helpless they took all way off 
the vessel, is rather to their credit. 

The remaining question is whether on the 26th April when the 
“ Madaya ” was towed off the sand bank by the “ Cambay ” this 
operation was so negligently conducted that she fouled an anchor 
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belonging either to herself, the S. S. “Cambay” or the flat “Bandi.” 
I find that in fact none of her own anchors were overboard at the 
time. I think too that on the evidence it is little short of absurd t 
suggest that she fouled the anchors of the “ Cambay.” The two 
vessels were fastened stern to stern at a distance of considerable 
length. The forward anchors of the “ Cambay ” had been’ dropped 
well ahead of that vessel to help her to take the strain. The gug- 


‘gestion, though quite unsupported in the direct evidence, arises 


really because of a particularly foolish passage in the Protest “ that 
the hard submerged substance might have been anchor from the 
flat Bandi or the S. S. Cambay or it might have been a tree trunk.” 
Any possibility is open until the conditions are considered but there 
is no ground in fact or probability for this suggestion as regards the 
“ Cambay.” It proceeds from thoughtlessness and not from know- 
ledge most probably from the ignorance of the person who was try- 
ing to make a consecutive narrative out of the Serang’s statements 
and to put them into English form. Thereisa heavy chance that 
the Cambay would haye fouled her own anchors first ; and while 
mistakes are easily made especially at night I think it only due to 
Captain Kearns to say that this particular mistake is well outside 
his range. 

As regards the “ Bandi” and her anchors, I accept Captain 
Kearns’ statement of what was done. I think the “ Moulmein ” 
which brought her onthe 25th anchored her at the edge of the 
shoal ; that she was hove alongside the "“ Madaya ” by a rope; and 
that on the 26th, after transhipment of part of the “ Madaya’s” 
cargo, she got back to her original position with the assistance of a 
line from the “ Cambay ” and by hauling on her anchor. The 
Serang’s evidence is quite worthless on this subject. He either hag 
no memory of what happened to this flat as distinct from others — 
tbat were or had been on the scene during those few days, or else 
he is trying to make up for his folly in the Protest by putting the 
“Bandi” far off at a distance ofa mile. Captain Kearns how- 
ever was in charge of the operation, He reported on the 27th 
“cast off Bandi and anchored her on shoal clear off.” I am 
satisfied that the preparations for towing off the “ Madaya ” were 
made and the attempt begun before sunset, though she did not I 
think begin to move before about 7 o’clock. I attach no import- 
ance to the dimensions of the hole or of the plate which covered it 
as given by the Serang in the Protest, in view of Captain Kearns’ 
evidence and of his second report of the 27th. It is no matter of 
surprise that in the course of being dragged through the sand bank 
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for 400 feet the “ Madaya ” should foul on some hard substance in 
* the river bed and as the orly attack made upon the conduct of this 
@peration has reference to the presence of an anchor in her path, I 
‘am prepared to acquit the defendants of the charge of negligence so 
far as the refloating is concerned. 


It wab argued for the defendants that on this footing the plain- 
tiffs, cannot recover even ir it was by their negligence that the vessel 
became stranded. The argument was that if she had hit against a 
tree or some other substance when taking the ground the defen- 
dant’s negligence would have been the cause of the accident ; but 
that in this case the negligence or the stranding was not the cause 
at least not the proximate cause of the damage, I reject this conten- 
tion altogether. The question is to be determined by the ordinary 
standard of natural and probable consequence. It is not a case 
between insurer and insured or of a carrier escaping from his liabi- 

` lity as insurer upon a plea of act of God. One of the reasons why 
a vessel should not be allowed to drift upon sand banks is that she 
may foul something as she takes the ground. Another is that she 
may at any time heel over and get damaged. Another is that with 
a falling water she may find herself upon an uneven bed and her 
plates may start or she may buckle. Another is that she or her 
cargo may never be able to get off fora long time or atal. And 
yet another is, that though she may be able to get off, she may have 
to be dragged off, and that although all possible care be taken she 
not only may but quite likely will foul some hidden substance in 
the process. The defendants have ‘called witnesses who Speak to 
the danger of stranding and to the presence of trees and other 
sources of danger inthe river bed. The defendants cannot pos- 
sibly question that to drag this boat off the shoal was a proper and 
necessary thing to do. In Central Cachar Tea Co. vw. R. S, 
N.. Co. (1), where the vessel had fouled a log in the very act 
of striking the bank of the river Pigot, J. put the principle thus: 
“I infer that one of the dangers of striking the bank was, and is the 
danger that what did happen might happen because of the vessel 
striking the bank.” The word “might” has of course to be interpreted 
as making the sentence mean that the accident which did happen 
was of a kind which was natural and probable considered as a conse- 
quence with reference to the act complained of. So understood I 
accept and adopt his language in this case too ; and I think that all 
the consequences of stranding which I have given in illustration are 
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within the same principle where there is no concurrent or superven- 

ing act of negligence which affects the matter. In these cases conse- 
quences are not too remote, merely because the cause is not causas 
proxima in the sense of insurance Jaw and this latter question need 
not be considered. In Becher Gray and Co. v. London Assurance 
Corporation (2), Lord Summer’s speech in the House of Lords 
puts the causa proxima rule in its true setting and with not 
less clearness than authority. ‘Ina contract of sale or carriage or 

service the contractor promises to do something for a price, a 
freight, or a wage ; and his liability depends not simply on the ques- 

tion whether something has happened or failed to happen, but 

whether more remotely it happened or failed to happen owing to his 

breach of his obligation.” 


I shall give judgment for the plaintiffs and I adjourn the case ag 
regards the amount of the damages. 


Rankin, J.—In this case an objection has been taken that if 
the plaintiffs are to recover anything more than the value of this tea 
at Calcutta which was the immediate destination of the tea so far as 
tbe defendant company are concerned, they ought to have pleaded 
special damages and shown facts which would prevent the ordinary 
rule being applied; according to which the market at Calcutta would 
be proper market on which these damages are to be assessed. I do 
not find from the plaint that it contains a claim to anything in the 
way of special damages based on a notice at or prior to the contract 
given to the defendants but Mr. James is arguing his case upon the 
footing that as this isan action in tort and not merely an action 
under a contract, he is entitled to ask for damages which he has in 
fact suffered’ and that under that principle he is entitled to show 
that he would in fact have made a greater profit out of these goods 
if they had gone to London as was intended, than he could have 
made by merely selling them in Calcutta. The objection as regards 
that is simply that the defendants had not had proper notice at the 
time the action was started as to the claim that was going to be 
made out against them. I am not deciding now whether Mr. James’ 
case should be allowed or whether the defendants have a complete 
answer. There has been correspondence between the parties ever 
since the 3rd July in which this question as regards London and 

Indian rates has been discussed. I am quite certain that nobody 
will be taken by surprise and I am minded to assess the amount of 
damages in accordance with what I think are the rights of the par- 

(2) (1918) A. C. 101. 
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ties. That being so I will allow ths plaintiff to call any evidence 
“that he has, : 
e 
Rankin, J. :—I have made up my mind in this case and I think 
the Calcutta rate is the correct basis upon which these damages 
have to be assessed and that the London market is not, for the 
following reasons. There is no doubt that the contract under 
which these goods" were carried was a contract of carriage from 
Assam to Calcutta. The goods were consigned to the agents of 
the plaintiffcompany in Calcutta and it was for the agents of 
the plaintiff-company, to take delivery of them or to give shipping 
orders (which would be executed by the Port Commissioners ) 
according as they thought fit. The invoice which accompanied 
the Railway receipts at the time that these goods were entrusted 
to the defendant-company, says this, “Invoice and specification 
for 250 chests of tea” and so forth “consigned to Messrs. Barry 
and Co. for sale or shipment on account of the concerned”, 
I do not think there is any other matter on that invoice that can 
really affect the question. As regards the Railway receipt the 
consignees are put down as. Messrs. Barry and Co. There is 
among the good many rather scratchy notes written over this 
Railway receipt, this:—‘For shipment—Garden‘“tinvoice 56 
attached with invoice”. Now under these circumstances I have 
allowed this matter to be dealt with by calling evidence as far 
as the plaintiffs are concerned to show that they have good 
` grounds for saying that their damages should be at the London 
rate. They tell me that their company which has this tea growing 
in Assam isa London company. I am entirely unable to draw any 
inference whatever for this purpose from that fact. They tell 
me that the ordinary way in which they dispose of this kind 
of tea is to send it to London I accept that. They ‘say that in 
this particular year they sold only four lakhs lbs. of this kind of 
tea in Calcutta and they sold 10 lakhs lbs. in London so that it is 
quite true and I accept it that London buys the great bulk of this 
tea just as it does from Assam in general. What has happened in 
this case is this. The defendant-company contracted to take this 
tea to Calcutta but by their neglignce and wrongful acts as I have 
held, that tea was not delivered. It was so damaged as to be 
equivalent to non-delivery. Now that being so, I ask myself this— 
what are the proved facts as regards the Calcutta market§? On that 
1 have the evidence of Mr. Cooper called by the plaintiff. He-has 
given his evidence very clearly indeed.: He says quite. clearly. that 
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London got the bulk of the tea and that in one particular year they 
sold four lakhs lbs. of this particular tea in Calcutta and other tea ` 
gardens no doubt sold also. He is asked whether presumably the 
small quantity with which this suit is concerned—it was only 
about 100 chests—could have been bought in Calcutta at that time 
and he in no way dissents from the suggestion that it coutd. I am 
quite sure that in common fairness he could not dissent from such 
a suggestion. When I come to discuss the question as to what is 
the measure of damages applicable to such a case the first question 
one has to bear in mind is thatif the damages have not been 
suffered by the party claiming them, they cannot be claimed. 
There is no doubt about the duty of a person to mitigate his 
damages by all reasonable means and to exert himself actively in 
order that he may do so. Now inthis case upon the arrival of the 
boat in Calcutta I have Mr. Cooper’s own evidence which shows 
me that this very kind of tea which fetched in London a certain 
price, could with diligence and reasonableness have been purchased 
at the Calcutta price and substituted for the tea which had come 
from the tea estate at Assam and shipped to London. That to my 
mind makes an end of the plaintiffs’ claim to the London: price 
upon any view of the law. The principle that a man must mitigate 
his damages is only saying that a man is not entitled to damages 
beyond the extent to which he has suffered. So long as the plaintiffs 
could do that and still get the benefit of the London price, 
charging the defendants with the Calcutta prices only, it seems 
to me unreasonable in the last degree that the defendants who 
undertook to take the goods to Calcutta, should be charged any’ 
thing more than the Calcutta price. It may well be that if there 
had been no market for this tea in Calcutta, the fairest measure 
of damages would be to take the place where there was a market 
for this tea, namely, London. For this purpose theretore it does 
not seem to me tobe atthe least necessary or even permissible 
in common fairness to resort to any principle except the ordinary 
common law principle which applies where there is a market at 
the place of destination. I think that the rule is very well laid down 
in section 727 of Carver’s Carriage by Sea. There it is laid down 
that the measure of damages will be in general the market value 
of the goods at the place and time at which they ought to have 
been delivered independently of any circumstances peculiar 
to the plaintiff. If from the smallness of the place and the 
acarcity of articles or any other reason, there is no market price, 
the real yalue and time and place must be ascertained as a fact by 


Vot. KAKI) HIGH COURT. > . 87 


«the jury taking into consideration the costs at the place of Civic. 


manufacture and the costs of carriage and a reasonable sum for 1920. 
profit to the importer. In fact where there is‘ no:market the jury yon. & Ry, Co. 
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the place at which the goods were originally consigned or to Ltd 
which they would ultimately go, but where there is a market so that > Rankin, 5. 
any ebody could go and buy roo chests of tea at the place of Ng, 


delivery, then the Company, if it gets that price, is in as good a 
position asif it had got delivery. It seems to me that these prin- 
ciples ought to be enforced in this particular case. 


Mr. James has argued before me that by reason of his intention 
to consign these goods to England, they were of special value to 
him and therefore he would be entitled to get that special value 
even apart from notice to the defendant company. I was some- 
what astonished at that proposition. I have looked to see what 
the real meaning of the passage is upon which he has founded it 
from Mr. Carver’s book. The passage applies to a case where the 
goods cannot be replaced. If the goods cannot be replaced, then, 
of course, totally different considerations arise. 


On the question of notice to the defendant company that these + 
goods were likely to be shipped to London, I can only say that 
unless the plaintiff could not by mitigating his damages prevent the 
loss of profit at-the London price whether he gave notice of his 
intention to consign to London and sell in London, or whether he 
did not, does not affect the matter. In this particular case I see 
no reason for supposing that this Railway Company, because the 
words “for shipment” were scribbled on the Railway receipt or be- 
cause I find on the invoice the words “consigned to Messrs. 
Barry & Co., for sale or shipment,” are put in the least degree or 
notice that this tea has a special value in the London market. I do 
not think that brings home to the Railway Company that if they 
fail in their duty there will be damages that will have to be assessed 
on the London market rate. On the question of notice the cases 
which have been cited make it perfectly clear that it is not sugges- 
tions of that sort which fix the carrier with any degree of liability 
which is outside the ordinary rule. In order to fix a carrier with a 
degree of liability beyond the ordinary rule, the notice of special 
facts must be brought home to him in such way as to show that 
as an honest and sensible man, when he accepts the goods, he has 
accepted and: intended to accept such conditions as part of the 

ntention of the contract. I cannot find as a fact that there was any 
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such notice for the present purpose. I think this isa plain case 
within the ordinary rule of law. For these reasons I decide that 
the measure of damages should be based upon the Calcutta market. 


Mr. Roy.—¥ submit my friend should pay the costs of to-day’s 
application. | i 

The Court.—Yes. These costs will be set off against the general 
costs of the action. As the parties have agreed to submit to me for 
decision simply the question of Calcutta v. London prices and have 
agreed the figure on the former view, there will be judgment for the 
plaintiff for Rs. 4,156-13-a, with general costs of the action and the 
costs of to-day will be set off against the general costs of the action. 
Interest on decree at 6 per cent until realisation. 

Against this decree, the Defendants appealed. 


Messrs. P. L. Buckland and A. K. Roy for the Appellants. 


Messrs. H. D. Bose and F. R. Surita for the Respondents. 
GAV 
The judgments of the Court were as follows : 


Mookerjee, J :—This is an appeal by the defendants I. G, N. 
& R. Co. in a suit instituted against them by the plaintiffs respon- 
dents, Eastern Assam Co., for recovery of damages to goods made 
over to them for transport by their steamer from Dibrugarh to 
Calcutta. The defendants are common carriers and the goods 
which consisted of 250 chests of tea were placed on board S. S. 
Madaya. On or about the zīst April, 1917, after ro o'clock in 
the evening, the vessel grounded ona sand bank ata place below 
Hazirhat on the Brahmaputra river. The vessel could not be 
re-floated till five days later, when she was pulled off the sand 
bank by another steamer S. S. Cambay belonging to the company, 
after she had been lightened by the transference of part of her 
cargo to a flat Bandi. As soon as the vessel had been re-floated, 
it was discovered that she had sprung a leak and water had come 
into the port-hold ; before the water was completely pumped out, 
the tea in the chests was damaged. The plaintiffs claimed dama- 
ges on the allegation that the goods were injured through the 
negligence and unskilful handling of the steamer by the servants 
and agents of the company. The defendant Company repudiated 
this allegation and pleaded that while the goods were in course of 
transit, the steamer was caught in a violent storm, was driven into 
shallow. water by its force, and was grounded notwithstanding all 
reasonable care, skill and diligence on the part of their officers, as 
no-safe anchorage could be found. The defendants added that in 
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e the course of operations to re-float the vessel, she passed over some 
hard submerged substance, notwithstanding reasonable care, skill 
and diligence on the part of their servants and sprung a leak. 
Their contention in substance was that the direct, immediate and 
proximate cause of the damage to the goods was the violent storm 
mentioned, and that they were consequently not liable for the loss 
sustained by the plaintiffs. Mr. Justice Rankin has found against 
the defendants upon the question of negligence and has made a 
decree for damages against them. On the present appeal, the 
defendants have impugned the correctness of this conclu- 
sion. The plaintiffs on the other hand have preferred cross-objec- 
tions on the ground that the damages have been erroneously 
assessed. 


The evidence which has heen discussed at considerable length ` 


before us, leaves no room for doubt as to the actual events. The 
Madaya left Dibrugarh at 4-15 p.m. onthe 16th April. At that 
time of the year, heavy rain and severe storms are by no means 
infrequent and often make the pilot marks or lights entirely invi- 
sible. The Madaya had, for this reason, to anchor about midnight 
of the 13th April on her way to Dibrugarh. She had to do so re- 
peatedly after she had left Dibrugarh, namely, on the night of the 
16th, on the night of the 2oth and on the morning of the 21st. In 
addition to this, itis important to state that she grounded on the 


18th ; this, as stated in the log, was due to “the misguidance of - 


the pilot owing to the shallowness of water.” This is pot a matter 
for surprise. The river Brahmaputra is very difficult for naviga- 
tion ; channels constantly vary in depth and position ; sand-banks 
form rapidly in unsuspected places ; and pilot lights of a primitive 
type (large hurricane lamps burning kerosene oil) are quickly ob- 
scured by rain and sand storm. Under such circumstances, at about 
ro o'clock, on the night of the 21st April, Madaya came to a place 
below Hazirhat. Here the steamer has to cross from the right bank 
to tbe left ; in her downward journey, she has to make first for the 
light on the right bank, to pass close to it, and then take her de- 
parture for the light on the other side. At this point, the width of 
the river is about one and a half miles and the distance from light 
to light is not more than two miles. The object of the pilot lights 
is obviously to indicate the course to be followed by the steamer 
when crossing from one bank to the other, and the evidence shows 
that a deep channel goes almost straight across from light to light. 
Before Madaya had reached the light on the right bank, there were 
evident signs of an immediate storm, and when the steamer reached 


89 


Civit. 


cane 


1920. 
Sov” 
I. GN. & Ry. Co. 
v 
Eastern Assam Co. 
Ltd. 


Mookerjee, Fe 


cent 


90° THE CALCUTTA LAW JOURNAL, (Vou, XXXIII. 


Cites the spot, the light on the opposite bank was invisible. Notwith- e 
1920. standing this, the steamer began to cross the river. , For half a mile, 


LG. N. È Ry. Co. She proceeded under steam, at first at full speed and then at half 
v speed. The storm, which hai begun a little when the vessel com- 
menced to cross, speedily grew severe, and, at the end of half a 
Meookoriee, 5. mile, the engines were stopped, so that the steamer drifted with a 
—~ neutral helm until she struck upon a sand bank. The evideħce 
makes the true positioa of things abundantly clear. The night was 

pitch dark—the night of the new moon. The pilot light on the 

opposite bank was invisible ; yet the steamer began to cross. A 

severe storm came from the south whilethe current ran strong from 

north to south. While crossing under these conditions, the steamer 

soon lost her bearings in the sense that no body could tell where 

‘the regular course lay; she quickly left the proper channel and 

grounded on the sand bank. In these circumstances, Mr. Justice 

Rankin has held that it was an act of negligence on the part of the 

servants of the company to attempt to take the vessel across, when 

the light on the opposite bank was invisible and there were evident 

signs of an approaching storm. In our opinion there is no escape 

from this conclusion. The appellants have however argued that 

P * the only course open tothe steamer was to cross the river, even 
though the light on the opposite bank was invisible, ‘inasmuch as it 

was dangerous if not impracticable to anchor near the light on the 

‘right bank. In support of this position, reference has been made 

to the evidence of Capt. Kearns who expressed the opinion that the 

steamer could not have been moored to the right bank nor could 

she have anchored on that side with safety, as there was a deep and 

strong current. Capt. Morgan however strongly expressed the con- 

trary view and maintained that the proper thing to do was to run 

to and take soundings and drop anchor. We are not at all satisfied, 

in this conflict of evidence, that the only possible course for the 

steamer was to cross the river in dark, in the face of a storm which 

bad already commenced. It is important to bearin mind that 

under section 9 of the Indian Carriers Act, 1865, in a suit brought 

against a common carrier for the loss, damage or non-delivery of 

goods entrusted to him for carriage, it is not necessary for the 

plaintiff to prove that such loss, damage or non-delivery was owing 

to the negligence or criminal act of the carrier, his servants or 

agents. The burden of proof of absence of negligence is thus 

thrown upon the common carrier, on the theory that the logs or 

damage to the goods is prima facie proof of negligence. This prin- 

ciple was recognised and applied in the cases of Central Cachar 
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Tea Co. v. R. S. N. Co. (1); Choutmull Doogur v, R. S. Ñ. Co. (2), 
affirmed on appeal by the Judicial Contmittee in Æ. S. M Co. v. 
Ghoutmull (3); Sesham Patterv. Moss(4); I. G. S. N. Co. xv. 
Bhagwan (5); and Akhil Chandra v. I. G. N. R. Co. (6). But 
as was pcinted out in the case of Central Cachkar Tea Co. v. R. 
S. N. Cot (1), at page 791, where evidence has been given, on both 
sides, of the circumstances under which the loss took place and the 
Court has arrived at a finding upon the whole of such evidence, the 
question of burden of proof ceases to have any practical import- 
ance. In such circumstances, the rule applicable is that enunciated 
by Lord Cairns in Metropolitan Ry. Co. v. Jackson (7), “ It is im- 
possible to lay down any rule except that which at the outset I re- 
ferred to, namely, that from any given state of facts, the Judge must 
say whether negligence can legitimately be inferred and the jury 
whether it ought to be inferred.” There can be no doubt, in our 
Opinion, that in the present case, not only is there evidence of 
negligence but evidence amply sufficient to justify the inference of 
. negligence, This is not a case of inevitable accident, for as Dr. 
Lushington observed in Zhe Virgil (8), and restated in Tke Uhla (9), 
“ Inevitable accident ig that which a party charged with an offence 
could not possibly prevent by the exercise of ordinary care, caution 
and maritime skill ; it is not enough to show that the accident could 
not be prevented by the party at the very moment it occurred, but 
the question is what previous measures have been adopted to render 
the occurrence of it less probable.” Assume here that everything 
that was possible was done when the steamer was in mid-stream, 
caught in the storm; the fact remains that she had been brought 
into that position by the negligent act of the servants of the 
company who attempted to take her across the riverin a dark night, 
when the pilot light was invisible and there were abundant indi- 
cations of approaching storm, 

The question next arises, whether the damage actually suffered 
by the plaintiffs is attributable to the negligent act of the servants 
of the defendants. The appellants have contended that such negli- 


gence was not the proximate cause of the damage which was really . 


due, first, to the intervention of the storm, and, secondly, to the un- 
suspected presence of a snag or hard foreign substance in the sand 


(t) (1896) 1. L. R. 24 Cale. 787 Foot note. (2) (1897) I. L. R. 24 Calc. 786. 
(3) (1898) I. L. R. 26 Calc. 398. (4) (1893) I. E. R. 17 Mad. 445. 
(5) (1913) I. L. R. 40 Calc. 716; 17 C. L, J. 639. (6) (1915) 21 C. L. J. 565. 
(7) (1877) 3 App. Cas. 193 (200); 47 L. J. C. P. 303. 

(8) (1842) 7 Jurist 1174. (9) (1868) 19 L. T. 89. 
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CivIL. bank, It is well-settled that negligence is the effective cause of an 


1920. injury when it has in fact brdught about that injury as a direct and 
LG. Nok Ry. Co. natural consequence ; when negligence has been established, liabili- 
ty follows for all the consequences which are in fact the direct and 
natural outcome of it, whether the injury is a consequence that was 
die ee 5. foreseen or not. In the words of Lord Selborne in Spaighfv. Ted- 
— castle (x), the act complained of must have some proper connection 
as a cause with the damage which followed as its effect, But it is 
important to observe that a negligent act may be the effective cause 
of an injury though it may not be proximate in time, if it is the par- 
ticular incident in a chain of events which has in fact led to the 
injury, that is, ifitis the real cause of a subsequent accident. 
These principles may be regarded as elementary, but the application 
of the doctrine, that to determine responsibility the law will consider 
è the proximate and not the remote cause of an injury, to the facts of 
a particular case may present difficulties and lead to divergence of 
opinion. In one sense, the sum of all the antecedents of any event 
constitutes its cause; but as Lord Bacon said in hi: Maxims * It 
were infinite for the law to consider the causes of causes and their 
impulsions one upon another ; therefore it contenteth itself with the 
. immediate cause and judgeth of acts by that, without looking to any 
further degree.” [Lord Bluckburn in Metropolitan Ry. Co. v. 
Jackson (2).| If this principle were not adopted, the doctrine of the 
Schoolmen that “ the cause of the thing causing is the cause of the 
thing caused ” would lead into a labyrinth of refined and bewildering 
speculation whither the law cannot attempt to follow. No general 
formula, however, can be framed for the solution of all conceivable 
cases ; each must be decided largely upon the special facts belong- 
ing to it and often upon the very nicest discrimination. It has ac- 
cordingiy been said, in systems where trial by jury prevails, that the 
true rule is that what is the proximate cause of the injury is ordina- 
rily a question for the jury; itis nota question of science or of 
legal knowledge ; itis to be determined asa factin view of the 
circumstances of fact attending it: Zug v. Warman (3); Bevan, in 
his work on Negligence adopts the following statement by Strong J. 
in Milwakee Ry. Co. v. Kellogg (4). 


=. 
Bastern Assam Co. 
Ltd. 


“ The question always is, was there an unbroken connection 
between the wrongful act and the injury—a continuous operation ? 


(1) (1881) 6 App. Cas. 217. (2) (1877) 3 App, Cas. 193 (210). 

(3) (1857) 2 C. B. N.S. 740; 109 R. R. 865; affirmed in Exchequer Chame 
ber, (1858) 5 C. B. N. S. 573 5 116 R. R. 774- 

(4) (1876) 4 Otto. 469 (474). 
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Did the facts constitute a continuous succession of events so linked 
fogether as to make a natural whole, or was there some new and 
independent cause intervening between the wrong and the injury? 
It is admitted that the rule is difficult of application. But it is 
generally held that, in order to warrant a finding that negligence, or 
an act not amounting to wanton wrong, is the proximate cause of an 
injury, it must appear that the injury was the natural and probable 
consequence of the negligence or wrongful act, and that it ought to 
have been foreseen in the light of the attending circumstances.” 
Two tests are here Jaid down, first, whether there was a continu- 
ous succession of events, and secondly, whether the injury was the 
natural and probable consequence which should have been foreseen. 
The first test is liable to criticism on the ground that the nature of 
the intervening cause is not defined. The second test is open 
to the serious objection that the precise form of injury cannot 
generally be foreseen. The second test has consequently been 
explained to signify, not that the particular result should have been 
foreseen, but that the wrongdoer might, by the exercise of ordinary 
care, have foreseen that some injury might result from his negligence: 
Smith v. London S. W. Railway Co. (1), explaining a dictum of 
Bramwell, B in Blyth v. Birmingham Water Works Co. (2); 
O’ Gorman v. O' Gorman (3). The point of vital importance is 
that neither lapse of time nor distance in space is the essentially 
controlling or decisive element in the solution of the question, 
whether a certain cause is or is not the proximate cause. Reference 
may in this connection be made to the case of Romney Marsh v. 
Trinity House (4) where the defendant's vessel struck upon a 
shoal through the negligence of the Captain and crew. It was 
blowing hard, at the time; all control over the ship was lost ; 
and through the action of the wind and tide, she was carried 
against and injured the plaintiff's sea-wall. It was held that the 
proximate cause of the injury was the negligent grounding ; 
neither wind nor tide could be considered to be intervening factors 
which would isolate the defendant’s negligence. The principle is 
here recognised that the sequence of events is not broken by the 
intervention of an act of nature occurring while the resulting , opera- 
tion of the wrongful act or neglect is effective. Another illustration 
is afforded by the case of Stordet v. Hall (5), where a ship captain 
negligently caused water to be pumped into a boiler in mid-winter. 
(1) (1870) L. R. 6 C. P. 14. (2) (1856) 11 Ex, 781 ( 785). 


(3) (1903) 3 I. R. 533. (4) (1870) L. R. 5 Ex. 204; L, R. 7 Ex. 247. 
(5) (1828) 4 Bing. 607 ; 29 R. R, 651. 
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The water froze, cracked a pipe and escaped, damaging the cargo ; 
it was ruled that not the frost but the act of the captain was thee 
proximate cause of the "loss. Again, in Davis v. Garrett (4), 
the Master of a barge, which carried the defendant’s lime, 
unnecessarily deviated from the usual course. During the 
deviation, the barge was run ashore by a tempest ; the rain wetted 
the lime, the barge took fire thereby and the cargo was lost. It 
was held that the deviation was the true cause of loss and? was 
sufficiently proximate to entitle the plaintiff to recover damages. 
It was argued that there was “no natural or necessary connection 
between the wrong of the master in taking the barge out of its 
proper course and the loss itself, for that the same loss might 
have been occasioned by the very same tempest if the barge 
had proceeded in her direct course.” Lord Tenterden C. J. 
overruled this contention and added as an illustration, that 
liability for damage would remain, “if the ship struck against a 
rock or perished by storm in the one course (that is, the course 
into which she had deviated), although no one could possibly 
predicate that she might not equally have struck upon another 
rock or met with the same or another storm if pursuing her right 
and ordinary voyage.” (See also ¢ke Gertor) (2). We need not 
elaborate the matter further ; this is clearly a case where, in the 
words of Lord Sumner in Baker Gray & Co. v. London Association 
Corporation (34, the carriers are liable because what has happened, 
has happend owing to their breach of obligation. As Mr. Justice 
Rankin points out, although steamers are often stranded in the 
river Brahmaputra and are refloated without disaster, it is 
incontestable that all grounding is serious and the greatest care 
should be taken, always and consistently, to avoid it. If a vessel 
is allowed to drift on a sand bank, she may be conceivably 
damaged in one or more of innumerable ways, and when she is 
dragged off—however cautious, skilful and seamanlike the operations 
may be—there is no certainty that she will not be damaged in the 
process by some hard substance imbedded in the sand bank. 
This is precisely what happened in the case before us ; and what 
happened was a natural and probable consequence of the ground- 
ing of the steamer on asand bank: Cacher Tea Co. v. R. S. 
N. Co. (4). There is thus no escape from the conclusion that the 


(1) (1830) 6 Bing. 716 ; 31 R. R. 524. 

(a) (1893) 7 Asp. M. c. 406 ; 70 L. T. 703- 
(3) (1918) App. Cas. 101 (113). 

` (4) (1896) I. L. R. 24 Cale, 787 Footnote. 
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*negligence of the defendants was the effeetive cause of the damage, 
and the decree in favour of the plaintiffs cannot be successfully 
impeached. l 

We have next to consider the cross-objections taken by the 
plaintifts, Who have argued that the damages have been assessed 
on a wrong basis. The plaintiffs contend that as the tea was 
intended by them to be sold in London, the damages should be 
assessed with reference to the price obtainable in the London 
market. The defendants contend, on the other hand, that, so far 
as they are concerned, the immediate destination of the tea was 
Calcutta and that consequently the plaintifis cannot recover from 
them anything more than the value of the goods at Calcutta, 
Mr. Justice Rankin has upheld, and in our opinion, rightly 
upheld the contention of the defendants. It is well-settled 
that as a general rule where goods entrusted to a carrier are not 
delivered according to the contract, the measure of damages is the 
value of the goods at the place of. destination, in the condition in 


which the carrier undertook to deliver them, at the time when they , 


should have been delivered, less the proper charges of trans- 
portation and delivery, if these have not been paid by the 
consignor. Park J. said in Brandt v. Bowlby (1) that “As between 
the parties to this cause, the‘plaintiffs are entitled to be put in the 
same situation as they would have been if the cargo bad been deli- 
vered atthe time due, and the sum it would have fetched at that 
time is the amount of the loss sustained by non-performance 
of the defendant’s contract.” : Rice v. Baxendale (2); Sanquer v, 
London & S. W. Ry. Co.(3);. Rodoconachi v. Milburn (4). On 
this principle, it has been held that if the goods are shipped to 
one who has procured them for resale, he is not entitled to the 
profit of resale or in other words, to the retail price. Conse- 
quently, the circumstance that the defendants intended to sell the 


goods in the London market does not by itself entitle them to’ 


damages on that basis. The fundamental principle that the party 
wronged by the breach of obligation should be awarded compense- 
tion for the losses which he has sustained in consequence and should 
be placed in the same position pecuniarily as if the contract had 
been performed, is subject to important limitations, and compensa- 
tion is not in fact recoverable for every loss or detriment which 
may be traceable as a consequence, however remote, of the breach 


(1) (1831) 2 B. & Ad. 932. (2) (1861) 7 H. and N.'96. 
(3) (1855) 16 C. B. 163. (4) (1886) 17 Q. B. D. 316; 18. Q. B, D. 67, 
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CIvtL. of obligation : Wertheim vy, Chicontini Pulp Co. (1) ; Erie County 
1020. N. G. Co. v. Carroll (2) ; British Westinghouse Co. v. Underground 


Electric Ry. (3) The natural and probable consequence of 
: the failure of the carrier to deliver the goods at the time 
baskom Aan Co and place they should have been delivered, is primg facie a 
den 5. loss to the owner amounting to the value of the goods at that 
— point. But this ordinary and definite effect of the failure of the 
carrier may be aggravated in a particular case by special circume- 

tances, such as, the intention of the consignee to sell the goods in 
the most profitable market in the world. The question is, how 
far are the aggravations of the normal consequences to be taken 
into account in the assessment of damages. The general answer 
is that they are notto be taken into account, except so far as the cir- 
cumstances to which they are due were the ordinary probable cir- 
cumstances which might beforehand be expected to attend or fol- 
low upon the breach of obligation. This is subject to the exception 
that if the party, who has broken the contract, entered into it, in 
contemplation of special circumstances which would affect the con- 
sequences of a breach and accepted those circumstances as condi- 
tion under which the contract was to be performed, he is liable for 
* any special loss which may have resulted : Hadley v. Baxendale (4) 
Inthe present case, the plaintifs endeavoured to bring their 
claim within the exception, by proof tbat the defendants had 
notice that the goods were intended for sale in London. This 
attempt has failed, and Mr. Justice Rankin has rightly held that 
there was not sufficient notice. As Willes J said in British Colum- 
bia Saw Mill Co. v. Nettleship (5) the knowledge must be brought 
home to the party sought to be charged under such circumstances 
that he must know that the person he contracts with reasonably 
believes that he accepts the contract with the special condition 
attached to it. To the same effect is the observation of Blackburn 
J. in Horne v. Midland Ry. Co. (6), that “in order that the notice 
may bave any effect, it must be given under such circumstances as 
that an actual contract arises on the part of the defendant to bear 
the exceptional loss.” The case before us clearly does not fall 
within this rule. There is, however, another circumstance which 
completely negatives the demand of the plaintiffs for damages at 


=~ 
J. GN. & Ry. Co. 
v 


- 


(1) (1911) App. Cas. 301. (2) (1911) A. C. 105. 

(3) (1912) App. Cas. 673. 

(4) (1854) 9 Ex. 341- (5) (1868) L. R. 3 C. P. 509. 
(6) (2870) L. R. 7G P. 583; L. R.7 C P. 131 (143). 
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the rate of the London market. Mr. Justice. Rankin has found 
“that this very kind of tea could, with reasonable diligence, “have 
been purchased at the Calcutta price and substituted for the tea 
which had been consigned from Assam to Calcutta with. a view to 
ultimate shipment to London. The plaintiffs cannot consequently 
be allowed compensation for losses which might have been.reason- 
ably avoided: Zhe Blenheim (1). The position might have been 
different, if goods of the same description had not been obtainable : 
 Grebert Borgnis v, Nugent (2). From every possible point of view, 
it is thus plain that there is no vestige of a claim for higher _ dama- 
ges by; the plaintiffs. 

The result is taat the decree made = Mr. Juitice ‘Rankin is 
‘confirmed and the appeal as also the cross-objections are dismissed 
with costs. Me kat 


Fletcher, J.—I agree. . | | 
Messrs. Morgan & Co. : Attorneys for the Appellant.. 
‘ Messrs. Sanderson & Co: Attorneys for the Respondent. 
A T. M. Appeal and Cross- -objections dismissed. 


- (1) (1885) 10 P. D. 167; 5 Asp. M. C. 532., 
fa) (1885) 15 Q. B. D. 85. 


Before Sir Asutosh Mookerjee, Knight Acting Chief Justice, and 
Sir Asutosh Chaudhuri, Knight, Judge. 


BIRENDRA KUMAR BISWAS, 
v. p 
HEMLATA BISWAS.*. 


Divores— Contract to marry—Syphilis—Existence of syphilis at the time of 
marriage, if renders marriage votdable—Matrimony, purpose of—lmpotency 
—Crucliy—Fraud—Concealment of loathsome and incurable form of 
syphilis — Refusing medical examination—Inference. 


" ‘Where syphilis is contracted prior to but was not known to exist at the time 
that the contract to marry was entered into, or where such disease was contracted 
subsequent to the making of the contract to marry, but through no wrongful 
act of the defendant, its existence furnishes a good defence to an action for 


# Appeal from Original Decree No. 41 of 1919, against the decree of Mr. 


Justice Fletcher, dated the 31st March, 1919. 
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breach of promise. The affliction shculd be of a datos type, aad may be, 
incurable, 

The two principal ends of matrimony are, a lawful indulgence of the passtons 
to prevent licentiousness, and the procreation of children, according ro the evident 
design of Divine Providence : Deane v, Aveling (1). 

Capacity for sexual intercourse must exist at least in fosse, at the 
time the marriage is entered into. ‘It is for this reason that permanent and 
incurable impotency existing at such time and of such nature as tô render 
complete and natural sexual intercourse between the parties practically 
impossible, is recognised as a ground for the annulment of the marriage. The 
capacity for sexual intercourse is not necessarily affected by the existence of syphi- 
lis, and yet such disense may render coition practically’ impossible. It is the 
permanent or probably -permanent character of the malady, rendering sexual 
intercourse impracticable throughout the continuance of the marriage that fur- 
nishes the reason for the annulment and the maxim cessante rationae leges, 
cessat lex ipsa (The reason of the law ceasing, the law itself ceases) should apply. 

The fact that -one spouse is ait with en, docs not necessarily make 
him or her impotent. 

Impotency means physical and incurable incapacity from entering into the 
marriage, that is, incapacity to consummate the marriage. : 

In the case of existence of syphilis in one of the parties, a divorce may be 
decreed on the ground of cruelty. To constitute such a ground of cruelty, it is 
usually required that the disease should have been actually communicated to the 
complainant, that the complainant shonld have been ignorant of the existence 
or nature of the defendant’s disease atthe time ofits communication, and that 
the defendant should have infected the petitioner knowingly and wilfully. 

Concealment of a loathsome and incurable form of syphilis, is recognised as a 
fraud sufficient to warrant divorce or annulment, specially where the existence of 
the disease is discovered by the other party before the marriage is consummated 
and the parties immediately separate. mA 


Where a party refuses to attend for medical inspection, the Court may properly 
draw an unfavourable inference. The Court exercises a wide discretion in order- 
ing physical examination, and always does so, subject to such conditions as will 
afford protection from violence to natural delicacy and sensibility. 


Appeal by the Plaintiff. 


Suit by husband for a declaration that bis marriage wah the 
'“defendant- -respondant was null and void. 


The material facts appear from the following judgment of 


Fletcher, J.—In this case the petitioner invited the Court to de- 


7 clare his marriage with the respondent null and void. The case is 


a novel one so far as I, am aware because the ground on ‘which the 
marriage is sought to be avoided i is owing to the wife suffering’ from 
hereditary syphilis. ` ~~ | . 

(1) (1845) 1 Robertson Ecc. Rep. 279 (298). | Wi ee, 


Vou. LAM HIGH COURT. 


Now the parties are Indian Christians in an humble state of life, 
find they were married on the r5th Febryary 1918 in the Baptist 
Church, Entally. The husband and wife cannot agree as to whether 
in fact the martiage has been consummated, of course the marriage 
has in fact been consummated there is nothing more to say. That 
portion I will reserve for a later consideration. 

The Indian Divorce Act authorises the Court to make a decree 
regarding nullity of the marriage on the ground that the respondent 
was impotent at the time of the marriage and at the time of the 
institution of the suit. It has been suggested that the present 
case is like the case of a wife owing to hysteria is unable to 
consummate the marriage. It seems to me that that is an essen- 
tially different matter, and that considerations of the question as to 
whether the wife, owing to hysteria, cannot consummate the marri- 
age, have no effect in a case like the present. 

The legal evidence is this. This girl is a virtuous girl, but has 
suffered from syphilis, and she seems to have been born with this 
disease in her. No examination has taken place of the private parts 
of the girl, but there is no evidence that they are in any way di- 
seased,. nor is there any evidence to show that she is otherwise than 
normally formed and capable of having normal sexual intercourse 
with a man. The only evidence being as to the girl having got an 
ulcerated palate and nose. Both these no doubt are of syphilitic 
origin, and although might of course in a bad state involve the bus- 
band in a certain degree of risk in having sexual intercourse with 
the wife when she was in that condition still sexual intercourse 
could. . take place and apparently if kissing was abstained from 
without any undue risk to the husband’s health. 

The evidence of Dr. Mukerjee, who was a witness for the 
respondent is that by treatment of Salversan and other modern 
drugs which has been used in.these cases—the case is a curable one, 
and the girl in the course of treatment can be cured from these 
symptoms, and also from the disease. No ‘doctor in the case said 
that the disease is incurable, and, I do not know that although the 
disease is unfortunately a loathsome one, it is any different from 

. any other disease and if you are entitled to annul the marriage 
witb a woman who happens to have syphilitic symptoms, because 
sexual intercourse with her would be distasteful, why should not 
a marriage be annulled because the wife was suffering from 
consumption on the ground thatthe husband might run a con- 
siderable risk of contracting pthisis if he had sexual intercourse, 
with the wife, 
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' Icome tothe conclusion that in this case the petitioner “has 
failed to satisfy the Court that his wife (the respondent) was * 
impotént at the time of the marriage and at the time of tke 
institution of the suit, 

Then there is the other question, namely as to whether tha 
marriage was in fact consummated. The husband’s evidence was 
that it had not been consummated, the wife’s was that it had. There 
is no medical evidence to show whether this girl has any sign of 
virginity upon her or not but taking the evidence as it stands I. am 
inclined to accept the husband’s statement that the marriage was 
not in fact consummated. In the result the present petition fails and 
must be dismissed with cost on Scale No. 2. 


Against this decree, the plaintiff appealed, | 
Messrs. M. N. Kanjilal and 4. A. Avatoom for the Appelladt, 


Mr. R. C. Bonnerjee for the Respondent. 
CAV 
The judgments ofthe Court were as follows : 


Mookerjee, A. C. J.—This is an appeal from a judgment of 
Mr, Justice Fletcher in a suit by a husband under section 18, read 
with‘section 19, of the Indian Divorce Act, 1869. to declare his 
marriage with the defendant null and void on two grounds, namely, 
first, that the respondent was impotent at the time of the marriage 
and'atithe time of the institution of the suit, and, secondly, ‘that 
his consent to the marriage was obtained by fraud. The parties’ 
are Indian Christians in an humble state of lifeand were married 
on the rsth February, 1918 at the Baptist Church at Entally in the’ 
suburbs of this city. The petitioner alleged that the parents of 
the respondent as also the respondent herself were, at the time of 
the marriage, suffering from a highly infectious and incurable form 
of syphilis, that this fact was wilfully concealed from him, that his 
consent to the marriage was thus brought about by fraud, and that 
he discovered the condition of his wife only on the second day 
after his marriage.. The petitioner further stated that he had found 
it impossible to consummate the marriage and had accordingly ins- 
tituted this suit on the 4th April, 1918, so that the marriage might ` 
be declared null and void. The respondent denied that she had 
syphilis at the time of her marriage and asserted that the marriage 
had been consummated with the result that she had contracted the 
disease from her hastand. “The question of fraud does not appear 
to have been investigited in the Court below; but three medical 
practitioners who had seen the girl deposed as to her condition ; 
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; the petitioner and the respondent also testified in support of their 


respective allegations. Mr. Justice Flétcher has found on the. 


@vidence that the marriage has not been consummated, that the 
respondent is a virtuous girl, and that she suffers from hereditary 


syphilis.: This ‘is undeniable ọn the medical testimony- and is. 


evidenced by the'ulcerated condition of her palate and nose. As 
therg had been no examination of the” private parts of the girl, it 
was impossible to say whether they were in any way diseased. 


In these circumstances, Mr. Justice Fletcher declined to annul the. 


marriage, although he found that the husband would run a degree 
of risk if he had sexual intercourse with his wife. On the present 
appeal, Mr. Avetoom has contended on behalf of the husband that 
the test to be applied in cases of this description is, whether the 
condition of one of the parties to the marriage, at the time of the 
marriage, rendered consummation practically impossible, and if, 
this is established the marriage is voidable. In support of this 
argument, he has relied upon the decisions in G. v. G. (1), and 
H. v. P. (2). In the former case, a middle-aged wife had success- 
fully resisted consummation for three years, not because of malfor- 
mation or structural defect, but because she suffered from an ex- 
ceasive sensibility ; her condition was hysterical and to a certain 
extent beyond her control. Lord Penzance held that as there was 

practical impossibility of sexual intercourse, without which thé 
ends of marriage, namely, the procreation of children and the 
pleasures and enjoyments of matrimony, could not be 
attained, the husband was entitled to a decree for nullity. In the 
second case, Sir James Hannen ruled that the impediment in the 
way of intercoyrse must be physical, and made a decree for nullity, 

as it was established that whenever the husband endeavoured to 
consummate the marriage, the act brought on hysteria, so .that he 
could not effect his purpose without employing such force, as but 
for the marriage, would have amounted to rape. Mr. Bonnerjee, on 
behalf of the wife, has contended that the decisions mentioned 
prescribe the ‘extreme limit of the rule of impotence and should 
not be extended to cages like the present. In support of his argu- 

ment, he ‚bas referred to the judgment of Sir Cresswell ‘in 
S. v. E. (3), where a petition for nullity by a wife was, (on the 
authority of the decision of Dr. Bettesworth in Welde v, Welde (4), 
that the impotence must bea visible incapacity) dismissed, as the 
alleged impotence of the husband was not due to disease or natural 

(1) (1871) L. R. 2 P. & D. 287." (2) (1873) L. R. 3 P. &'D. 126: 
(3) (1863) 3 Sw. & Tr, 340. .: i (4) (1731) 2 Lee. 580 (586). 
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uit infirmity, but was occasioned by the indulgence of a disgusting and 
1920 degrading habit. None of the cases cited: in argument is directly 
Birendra io point, and the question raised is plainly one of first impressions 
v. sq far as this Court ig concerned.. The matter consequently 
Hemlata. 


jann requires careful jdyestigation, specially in view of the fact that it is 
Mooksrjee, A.C. F. only in comparatively recent times that the true nature of syphilis 
has been revealed by scientific investigators. 


. 

: An examination of the cases in the British and American Courts 
shows that the question of the legal effect of the existence of syphi-« 
lis on contracts to marry or on the married status has been consi- 
dered from three standpoints, which, though. distinct, are mutually 
related, namely, first, is the existence of such a disease a valid 
defence to an action fon breach of a contract to marry; secondly, 
ig its existence at the time of the marriage a ground for annulling 
the union and, thirdly, is it a ground for divorce. 


As regards the first question, namely, whether the existence of 
syphilis in one of the parties to a contract to marry is a good 
ground for rescission by the other, we-have not been able to trace 
any reported case in England where the point has been judicially 
determined. Lord Kenyon in Aichison v. Baker (1) is reported to 

* have laid it down as a general rule that if the condition of the part- 
jes was changed alter the making of the contract, it was good 
ground for either to break off the engagement. In the case before 
him, he ruled that where the plaintiff had become afflicted with 
an abscess in his breast and the defendant had refused to ‘marry 
him on that ground, an action for breach of contract could not be 
sustained. The same rule has been applied where the affliction was 
syphilis : Kuts/er v. Grant (2); Allen v. Baker (3); Schackleford 
v. Hamilton (4). The rule enunciated in these cases may be 
briefly formulated ; where syphilis is contracted, prior to but was 
not known to exist at the time that the contract to marry was enter- 
ed into, or where such disease was’ contracted. subsequent to the 
making of the contract to marry, but through no wrongful act of 
the defendant, its existence furnished a good defence to an action 

> for breach of. promise. It is to be observed that in both the cases 
just mentioned the affliction was of a serious type, and, perhaps, 
incurable ; the rule might well be otherwise where the disease is 
such as to be easily curable and where the plaintiff assents toa 


(1) (1796) 2 Peake 103. (a) (1878) 2 ill. App. 236. 
(3) (1889) 4x Am. Rep..444; 36 N. C. gr. coos : i a 
ta) (1892) 15-L. R. As, 531; 39 Sa Wi 5. 
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e postponement of performance. The reason for the rule is best Civit, 
stated in the words of Ruffin J. in AMen v. Baker (1) ` 1920. 
“We cannot understand how one can be liable for not fulfilling Maden 
a contract when the very performance thereof would in itself amount PA 


to a great crime, not only against’ the individual, but against 
society itself. ‘However once doubted, it is now generally conceded 
that if the performance of a contract is rendered impossible by the 
act of God alone, such fact will furnish a valid excuse for its non- 
petlordance ; and such stipulation will be understood to be an 
inherent part of every contract. Itis likewise true that whenever 
‘the main part of an executory contract becomes impossible of 
performanca from any cause beyond the power of the party to con- 
_trol it, it will be treated as having become impossible tn soto. Why 
should not the same principle apply to a contract, the fulfilment 
of which, owing to causes subsequently intervening and altogether 
independent of any default of the party can only be productive of 
consequences disastrous to the parties themselves, and such as may 
entail misery upon others to come after them? The usual, and 
we may say legitimate objects sought to be attained by such agree- 
ments to marry are the comforts of association, the consortium 
vitae, as it is called in the hooks ; the gratification of the natural , 
passions rendered lawful by the union of the parties ; and the pro- 
creation of children. And if either party should thereafter become 
by the act of God, and without fault on his own part, unfit for such 
relation, and incapable of fulfilling the duties incident thereto, 
then the law will excuse a non-compliance with the promise ; the 
main part of the contract having become impossible of performance 
the whole will be considered to be so. The law will constrain no 
man to assume a position so full of peril as to have placed 
within his reach the lawful means of gratifying a powerful passion, 
at the risk of andther’s health or life, and the possibility of bring- 
ing into the world children in whose constitution the seeds of a 
father’s sin shall lurk.” 

The point as we have said has not been directly decided in 
England. The defendant in Hall v. Wright (2), refused to 
carry out his promise by reason of his having become afflicted 
with bleeding of the lungs rendering sexual intercourse dangerous 
‘to himself. The Court held that this was not a sufficient answer 
to the petition. The Court of Queen’s Bench was equally’ divided, 
while in the Court of Exchequer am the decision. was 


(1) (1882) 41 Am. Rep. 444. Èz 
(2) (1858) E. B. & E. 746 ; 113 R. R 861. 
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pronounced by a majority of four against three. The rule adopted 
by the majority isa devmtion from the general doctrine that in ° 
contracts of a personal nature, illness of the promisor rendering 
him incapable of fulfilling the terms of his agreement is an excuse 
for non-performance : Boast v. Firth (1) ; Robinson v. Davison (2). 
dt may be noted however that the rule in Hall v. Wright (3), was 
approved by Montague Smith, J. in Boast v. Ki rth (x), where he 
distinguished marriage contracts from othet contracts. “To “the 
care of a contract to marry, the man, though he may be i in a bad 
state ‘of health, may nevertheless perform his contract to marry 
the -woman and so give her the benefit of social position so far 
as lies in his power, though he may be unable to fulfil all the 
Obligations of the marriage state, and it rests with the woman to 
say. whether she will enforce or renounce the contract.” Sir 
Frederick Pollock, in his treatise on Contract, has adversely 
criticised this decision and has expressed the opinion that it cannot 
be maintained except against the common understanding of 
mankind and the general treatment of marriage by the law of 
England that the acquisition of legal and social position by 
marriage is a principal and independent object of the contract. 
It may well be doubted whether the rule will be applied to a case 
where the disease is of a dangerous and infectious character. 

As regards the second question, namely, whether the existénce 
of syphilis in either party at the time of the marriage renders the 
marriage voidable, the answer must depend primarily on the 
nature and objects of the marriage relation itself. As observed by 
Dr Lushington in Deane v. Aveling (4) the two principal ends of 
matrimony are, 2 lawful indulgence of the passions to prevent licen- 
tiousness, and the procreation of children, according to the evident 
design of Divine Providence. Whatever other object theorists 
may ascribe to the marriage relation, the practical statesman must 
continue to regard it as a civil institution whose chief purposes are 
the legalisation of sexual commerce between the parties and the 
„perpetuation of the race. Capacity for sexual intercourse must exist 
at least i posse, at the time that the marriage is entered into. It is 
for this reason that permanent and incurable impotency existing at 
such time and of such nature as to render complete and natural 
sexual intercourse, between the parties practically impossible is 
recognised as a groand for the annulment of the marriage: see the 

(1) (1868) L. R. 4C. P. ı (8). (2) (2871) L. R. 6. Ex. 267. 


(3) (1858) E. B. & E. 746 ; 113 R. R. 861. 7 u 
(4) (1845) 1 Robertson Ec. Rep. 279 (298). 
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judgments of Lord Johnston and Lord Dunedin in 4. B. v. 
C. B. (1) and of the House of Lordsin 4. B. v. C. B. (2) The 
capacity for sexual intercourse, it is true, is not necessarily affected 
by the existence of syphilis, and yet such disease may render coition 
practically impossible. Reference may in this connection be made 
to the following passage from the judgment of Ross C. J. in Ryder 
v. Ryden(3). 

“While there was no such malformation which renders complete 
sexual intercourse impossible, there wasa physical condition that 
rendered her (the defendant) incapable of healthy coition. Every 
such act, by reason of her physical condition, was attended with 
great danger of communicating to him incurable disease, a disease 
endangering his health and life * * * In the case at bar 
the petitioner’s organs of generation at the time of the marriage 
were in an incurably diseased condition, which, while it did not 
physically render her incapable of copulation, or of bringing into 
life a child, a mass of cyphilitic sores, as good as dead when born, 
yet it did render copulation and procreation on the part of the 
petitioner impracticable, because the act endangered both his 
health and life.” 


To the same effect is the opinion of a Full Bench of the Supreme 
Court of Massachusetts in Smith v. Smith (4). In that case tk: 
action for the annulment of marriage was brought by the wife on 
the ground that at the time of the marriage her husband was 
constitutionally afflicted with syphilis in such state of development 
as to render a cure very remote and doubtful; be had knowledge 
of his condition at the time he entered into the marriage, but 
concealed the fact from the plaintiff, who, immediately upon learn- 
ing of it and before the marriage was consummated, left him and 
refused to live with him as his wife. Knowlton J, in pronouncing 
the decree for annulment of marriage, observed as follows : 

“His concealed disease was such as would leave with bim no 
foundation on which the marriage relation could properly rest. 
It bad advanced to such a stage as probably to be incurable. 
The libellant could not live with him as his wife without 
making herself a victim for life, and giving to her offspring, if 
she bad avy, an inheritance of disease and suffering. Few if 
any would be bold enough to say that it was the duty of the 


te) (1906) 8 F. 603 ; 43 Scot. L. R. 411. 

(2) (1885) ra Rettie 36 ; 22 Scot L R. 461. 

(03) (1894) 44 Am, St. Rep. 833 ; 66 Vermont 158. 

(4) (1898) 171 Mess. 404 ; 68 Am, St. Rep. 440; 41 L- R A. 800. 
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Giyin. libellant on discovery „of the fraud before consummation of thè 
19402 marriage-to give herself up as a sacrifice and:to become-a party to 
Birendra: the transmission of such a disease to her posterity”. | 
Hemlaja,.. l In both the cases just mentioned, the persons were, it will be, 
—- observed afflicted with an incurable form of syphilis. Itcan hardly, 
Meoherite, As a be doubted that sound public policy would not parmit an extension 


of the rule to cases where the disease is easily curable. It is. the 
permanent or probably permanent character.of the malady, render- 
ing sexual intercourse impracticable throughout the continuance of 
the marriage, that furaishes the reason for tha annulment, and the.. 
maxim avould apply cessante rationae cessat lex ipsa., The determi, 
nation of the question,, whetherin ‘a particular case the disease.is . 
or is not curable, may,be a matter. of considerable difficulty. But. 
it must be remembered in, this connection that recent . scientific: in- 
vestigations have brought to light the graye injyry which, as the in- 
~ itable consequence of infection, may result to the husband or 
the wife, as the case may be, and to their progeny, We-need. refer.. 
only to ‘the monographs by Dr, Shillitoe on the primary lesioas and. 
early secondary symptoms of syphilis as seen ia the female, of Dr. 
Gow on syphilis in obstetrics and of Dr. Atkinson on medico-legal 
$ associátions of syphilis (see System of Syphilis, Oxford Series, Vol. 
x, Chap‘18, Vol. II, Chap 26 and Vol. ILI, Chap 15) In these 
circumstances, the rule as enunciated in the American Courts may 
well be applied. The fact that one spouse is afflicted with syphi- 
lis does not necessarily make him or her impotent. Impotency is 
ordinarily:understood to mean incapacity which admits of neither 
‘copulatior nor- procreation, capacity for sexual intercourse seem- 
ing’to-be the matter chiefly regarded in the adjudged cases on the 
subject: Hence impotency has been taken to mean -'physical and ` 
incurable incapacity from entering into the marriage, that is, in- 
capacity to consummate the marriage. From this it.has been held, 
in Ridery, Ryder (1), that where at the time of the marriage the 
wife was affilcted with incurable syphilis, which, though not an ab- 
solute-bar to copulation, rendered the act impracticable as.endan- 
gering “both the health and life of the husband, there was such in-. 
capacity: as entitled him to decree for annulment of marriage. 
On-the other hand, 'it was ruled in Vandal v. Vondal (2), that the 
concealed existence of such ‘a disease was not a sufficient ground ` 
for a decree of nullity of marriage, where it appeared. that: by medit" 


(1) (1894) 44 Am. St. Rep. 833. 
(a) (1900) 175 Mass.: 383 ; 78 Am, St. Rep. 502.. 
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cal’ treatinent’the danger from interkotirse could Have been ob- 
viated? Tlie distinctio appears to us to be based on-reason and 
good*sense. 

As’ regards’ the third question, namely, doss the existence 
of: syphilis in’ one’ of the: parties furnish 2 good ground for 
divorce- to` the other, there are cases in the English as also 
inthe“ American Courts where the matter came up for con- 
sidération’ directly or indirectly. ‘These decisions have in- 
general held that in such cases a divorce may be décreed on the 
ground of. cruelty: To constitute such? a? gromad? of” ctuélty, 
it ia-usually-required. that the disease. should havé- been” actially: 


communicated. to the complainant, that’ thes compldinant' should’ - 


have. been. ignorant-of: the existence-or: nature‘of: ther defendant's: 
disease-at. the. .time.of ita! communication?. and“that the défendant 
should have. infected. the- petitioner knowingly? and wilfully: If ald 
these-facts are established,.no question cann obviously: arisé as to 
the propriety-of granting: the: divorce, unlsss~ there-are facts showing’ 
a condonation of-the:offence:: Pophkin-v: Poptin (1) ; Collett'v. Cot- 
lett (2) ; Ciocci w. Ciocci (4); Jonasin: Jones (4) N: ve NEGY: Brown’ 


v? 
Hemlata. 
eani = 
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v. Brown (6); Boardman-o. Boardman (7); Morphetto. Morphett- (8); < 


which were-all reviewed. by -Lord Siaudshr Strain v, Straim(o). Re- 
ference. may also be. made<to ‘the decisions in Ay v? Bennett’ lto); 
R, v: Sinclair (11) ; Hegarty v. Shine (12) and KR. v: Clarence (13); 
in the last mentioned case the Judges of the’ Court of Queen’s- 
Bench: as the Gourt for considerationof Crown’ Cases Reserved; held‘ 
bya. majority,of nine against four that a: hasband who” had fraoduy 
lently concealed. from. his wife that he was. suffering from syphilis 
and.had thereby obtained her consent to-sexual intercourse, with 
the result tbat the -disease.was communicated: to ‘her, was'not ‘guilty’ 
of having.committed an “ assault ” upon "her; “ occasioning actually’ 
bodily harm,” within the meaning- of 24 and ag. Vict: C. 100; Séex,' 
zo and 47. 

We have fiñally to‘considér the allegation of fraud... It-may:be 
stated as a general rule that concealment of a loathsome: and-incur- 


(1) (1794) 1 Hagg. Ecc. 733 (nats). (2) (1837) 1 Curt. 678. 
(3) (1854) 1 Spink Ecc. 121 ; 18 Jurist 194° (4) (1860) Searle. & Smith 138- 


(5) (1862) 3 Ser & TE 234. (6) (1865) L. R. 1P. and D. 46. 
(7) (1866) L. R. 1P. and DI 233. (8) (1869) L. R. 1 P..and D. 702: 
(9) (1885)-15 Rettier 132 (136); 23 Scot L, RI gov 

(10) (1866) 4 F. and FF 1105% (11) (1867) 13 Cox. 28. 


(12) (1878)'a'L- R3 Ir. 274; 4-L. RE Ir. 288; 14 Cox. 145. 
(13) (18884 a2 Q. B. Di ag 
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able form of syphilis is recognised as a fraud sufficient to, warrant .. 
divorce or annulment, specially where the existence of the disease | 


is discovered :by the other party before the marriage is consummated 
and the parties immediately separate. It seems that such disease 
must be actually or probably incurable, but annulment has been 
granted notwithstanding a mere remote possibility of a cure: Smirk 
v. Smith (1); Vondal v. Vondal (2); Soenson v. Svenson (3); Crans v.° 
Crane (4); see also the notes to State v. Lowell (5); wie v 
Lyon (6) ; Bunger v. Banger (7). 


In these circumstances, we must hold that there bas not been 
that full investigation of the case which the gravity of the result to 


‘the parties concerned required. The appeal must consequently be 


allowed and the case remanded for retrial, The allegation of fraud 
will be investigated and the question whether the condition of the 


respondent makes the rule of impotency as explained above appli- f 


cable, will be carefully reconsidered, We may add that it is neces- 
sary that there should bea proper medical examination of the 
person of the respondent. Reference may on this point be made to 
the following passage from the judgment of Lord Stowell in Briggs 


v. Morgan (8): “It has been said that the means resorted to for 


proof on these occasions are offensive to natural modesty, but 
nature has provided no other means, and we must be under the 


necessity of saying that all relief shall be denied or of applying the | 


means within our power. The Court must not sacrifice justice to 
notions of delicacy of its own.” See also Norton v. Seton (9); 
Pollard v. Wybourn (10) 3 Aleson-v. Aleson (11) ; Sparrow v, Har- 
rison (12), affirmed in Harrison v. Harrison (13). Where a party 
refuses to attend for medical inspection, the Court may properly 
draw an unfavourable inference. This was laid down in the case 
of a female respondent F. v. P. (14), and was extended to the case 
of a male respondent in B. v. B. (15), and was applied again in the 


(t) (1898) 171 Mass. 404; 41 L. R. A. 8003 68 Am. St. Rep, 440. 

(a) (1900) 175 Mass. 383 ; 78 Am. St. Rep. soz. 

(3) (1903) 178 N. Y. 54. : 

(4) (1899) Ga N. J. Eq. a1. 

(s) (1899) 79 Am. St. Rep. 358 (373). 

(6) (1907) 230 IN. 366; 13 L. R, A. (N. S.) 996: 12 Am. St. A 25 (28). 
(7) (1911) 85 Kan. 564 ; 26 Am. St. Rep. 126 (134). 

(8) (1820) 3 Phill. 325; 2 Hag, Con. 324. (9) (1819) 3 Phill. 147 

(10) (12828) 1 Hag. Ecc. 725. | (11) (1728) 2 Lee. Ecc. 576. 

(13) (1841) 3 Curt. 16. (13) (1842) 4 Moo. P. C, 96. 


(14) (1896) 75 L. T. rga.’ (15) (1901) P. 39. ' 
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case of a female respondent in W. v. S (1). The Coutts naturally 
“exercise a wide discretion in ordering physical — examination and 


. always do so, subject to such conditions as will afford protection 


from violence to natural delicacy and sensibility. We understand 
that the responde ant toes not object toa proper medical exqamina- 
tion, ` ° | 7 


Costs of this appeal will be costs in the suit, 
Chaudhuri, J.—I entirely agree, | - 
E. P. Swinhoe: Attorney for the Appellant. 
J. C. Dutt: Attorney for the Respondent.” ` hi 
Á, T, M Appeal allowed : Case remanded, 
> 48) (4905)-P. age: | 
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PRIVY COUNCIL. 


PRESENT : Viscount Cave, Lord Moulton, and Lord 
Phillimore, 


[On APPEAL FROM THE HIGH COURT OF JUDIGATURE AT Patka) 


MAHARAJA SIR RAMESHVAR SINGH BAHADUR, . 
2. fe v. 
. HOMESHWAR SINGH. 


Limitation—Executlon of decres—Liecree incapable of exccution—Indian Limi- 
tation Act UX of 1908), schedule I, Arts. 181, 182. 2 


When the Limitation Act of 1908 prescribes three years from? the date of a 
decree’ or order as the period within which it must be enforced, this refers only to 
an order or decree made In such a form as to render it capable in ea circumstances 
of being etiforced. ` 


In 1906 in a suit against Ekradeshvar and Janeshvar of whom Janeshvar died 
pendente lite a decree was made which did not provide that Ekradeshvar should 
be personally liable, but declared that the decretal amount should be realised by 
the sale of the property of Janeshvar in Ekradeshyar’s possession, Ekradeshvar 
first obtained posse'sion of Janeshvar’s property in 1914 and the decree-holder 
applied on December 10, 1914 to execute the decree : ` 

Held, that execution of: the decree; was not barred by limitation, that Art. 
182 did not apply, inasmuch as the decree was not capable: in’the {circumstances 

of being enforced: that- the decree could not be executed without a further 
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application, which could not be made till Ekradeshvar got possession of Janesh- 
var’s property, aod that the article applicable was article 181, under which the 
period ‘of ‘limitation ‘was three years ‘from the time when the right to apply 
accrued, 

Appeal from a decree of the Patna High Court (Sharfuddin and 
Roe JJ.), dated May 4th, 1917 reversing a decree of thg Subordi- 
rate Judge of Bhagalpore. ` 


The facts are sufficiently stated in their Lordship» judgment. 
The Subordinate Judge allowéd the application for execution, 
but the High Court (Sharfuddin and Roe,. JJ.) dismissed it on the 
ground that appellant could have executed the decree after the 
Subordinate Judge’s decision in favour of Ekradeshvar in the suit 
which the latter brought against Janeshvar’s widow claiming Janesh- 
var's property i. e, after the- 25th August 1908. Hence this 
appeal by the decree-holder. 

De Gruyther K.C. and Majid for the Appellant submitted that 
the application was not barred by limitation ; the article applicable 
was not 182 but 18r. The Indian Courts have frequently held 
that when there is an obstacle preventing execution and not in the 
decree-holder’s control, he gets three years from the time when it 
was removed, Art. 182 is for cases. when there is no bar or obs- 
tacle, when the decree-holder sleeps on his rights. | 

(Lord Phillimore : Might not the application come under Art, 
182 (7) on the principle certain est quod certum reddipotest ?”) 

“We submit not: the proper article is 181, The cases lay 


f down tbat you must apply for execution within three years : but if 


you do so and are unsuccessful, later applications are treated as 
continuations or revivals of the former case. This principle was 
followed by Sir Lawrente Jenkins in Narayan v. Sono (1). 

(Viscout Cave: lt would seem that you must make a hope 
less applicatior, or tbis principle will not apply.) 

It was held in this case that the decree-holder bad 3 yeats 
from the termination of the litigation, 

An application similar to the present one nas held not to be 
barred in Statik Kamar-ud-din Ahmad v, Jawakur Lal (2). Refer- 
ence was also made to Aalyandhat Dipchand v, Ghansham Lal 
Jauunathji (3). 


The decree here was not capablé of execution till 1914, 
(1) (1899) L L. R. 24 Bom. 345. 


(2) (1905) Li R., 32 1. A. 102; 1. L, R. 27 All. 33431 ig L. J. 381 
(3) ail L. R. Si 39 


d 
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There area very large number of -applications which do not. 


“fall under Art. 182, On no principle of equity can you be. barred 
when there is no remedy you can enforce. Applications under 


Art. 182 must be applications which can ġe made. That article does. 


not apply here because you cannot get your starting point. 
. We rest our case on this, that till Ekradeshvar got possession 
of thg property we could not apply for execution. 


Dube for the Respondent : This application is barred by limiter’ 


tion, The two previous applications were against the widow and 
against Ekradeshivar’s personal property ; they were both dismissed. 
To be a revival, the process must be the same and the first applica- 
tion must not have been finally disposed of. Neither-of those 
conditions is fulfilled here, Revival can only be of an application 


not finally dismissed : Suryanarayana vy. Gurunada (1). There. 


are many other cases to the same effect, 

` (Lord Phillimore; I do not think you. need go into them. 
This cannot be a revival). 

>- Next, I submit that the decies was capable of execution 
before 1914. In effect, it was a decree against Janeshvar’s estate. 
The decree says “in the defendants possession,’ the judgment, 
“in the hands of the. defendant.” Here the legal representative is 
also the heir, and the sole question is, did or did not the property 
descend to him? Rajrup Singh v. Ramgolam Roy (a). , | 


. The decree could be executed: as and when defendant became. 


legally entitled to the property. There was nothing to prevent 
the Court’s selling: Ekradeshvar’s right, titlesand interest in 1508. 
Limitation ran from 25th August, 1908. . 

- (Lord Phillimore :. Tne decree is not against Janeshvar’s estate 
in the legal Geh of Ekradeshvar, but against Janeshvar’s 
property in his- possession). : 

The words of the judgment and decree must be construed with 
reference to sections 234 and.252 of the Civil Procedure Code of 
1882 under which this decree was:made: I say the decree is 
against the deceased’s estate, : 

(Lord Phillimore : I can understand you itini the words of 
the decree by the Code, but you are extending it.) 

(Lord Moulton: You must go by the words of the decree, 
not by what decree you might have got). i 

. The obstacle was removed on 25th August 1908. Time begins 
to run when the judgment of the first Court is given : Desraj Sing 

(1) (1897) 1. L. R. at Mad. 257. 

(a) (1888) I. L. R. 16 Cale. 1 (5) 
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“BACA vi Kaviam'Khan{1) ; Rudiar Singh v. Dhanpal Singh (5 Chala 
1920. 1 vadi Xétiak v. Poloori Alimemmak (3). - 


Sir Rania Singh ` (Lord. Moulton : Į do-not think any of these decisions touches 
A ANA Singh.; this tase). ` : an Sees 
— In construing a decree in execution proceedings, the Court will 
look at the substance of the matter; Biseshwar Lal Saku v. . 
ii Mahargya Lackhmesur Singh (4). oi ° 
” The possession was inlaw with Ekradeshvar all along ; alterna- 
tively, time ran from 25th August r908. 


De Gruyther K. C replied. 
Their Lordships’ judgment was delivered by. 


Nosêmban, aes Lord Phillimore. This is an appeal from the High Court, 
at Patna, which has reversed a decree of the Subordinate Judge of. 
Bhagalpdre. The question is. whether the appellant is entitled ta. 
execute a decree dated the 27th July, 1906, or .whether his right 
to do so is barred by the Limitation Act of. 1903. The only pro: 
vision of that Act which can apply is a-ticle 182 of the schedule, 
which prescribes three years from the date of a decree or order of a 
civil Court as the time within which it must be enforced, jak 
to exceptions which do not affect the present case, 

. It appearsthata former Maharaja of Darbhanga, who was the 
grandfather and predecessor in title of the appellant, made a Badu-. 
ana gract-of land to his younger son on condition that the .Govern- 
ment revenue and cesses to which .it was subject should be regu- 
larly provided for payment over to the Government. This. younger. 
son died leaving two sons of his own, Ekradeshvar and Janeshvar,’ 
whé lived jointly. for some time and then divided the property. 
Defaultin the payment to be provided having been made, the. 
then Maharaja, who was the elder brother of the appellant, 
brought a suit in 1898 to recover .the arrears due. During. the 
pendency of this suit the appellant .succeeded as Maharaja, and aa. 
arrangement was come to under which the shares and liabilities of 
the two younger brothers in the Baduana were defiaed. According 
to this arrangemeut the share in.the Badwana of the defaulter.. was 
to be in the first place liable for sale to realise the amount due. In 
1903 the appellant brought another suit ` against Janeshvar for 
Re. 18,738: 15; 6 due for arrears. Ekradeshvar was made a 
party. During the pendency of this suit Janeshvar died, in April 
“1906; and a dispute arose between his widow and Ekradeshvar as 

(1) (1896) 1. L. R. 19 All. 71. (2). (1902) I. L. R. 26, All. 156 (160). 
(3) (1907) 1, L. R. 31 Mad. 71. (4) (1879) L. R. 61. A, 233. 
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„to the succession to Janeshvar's share. .In May 1,05 the appallant 
applied.to have Ekradeshvar’s name substituted as .defendant..Tor. 
that of Janeshvar, on. the footing that, according to the Kulachar, 
or.custom, the former had succeeded to him in the property in 
question. In May 19606 an order was made to that effect, but the 
widow, “who was in possession and claimed to be entitled, was- 
declared not to be bound by any decree passed inthe suit, nor 
„was her interest to suffer thereby. Ekradeshvar having admitted: 
the principal claim of the appellant, on the e7th July, 1906, a 
decree was made against him for the sum above mentioned and 
costs. The decree did not provide that he was to be personally 
liable, but declared that the decretal amount was to be realised by- 
the sale of the property belonging to Janeshvar and left in Ekrad- 
eshvar’s possession, but the appéllant was not enabled to make 
any portion of the property of Janeshvar which was in the posses- 
sion of any one else liable for the decree. 


On the death of Janeshvar, in April 1906, his widow had obtained 
possession of his share of the ‘Babuana property. A suit was 
brought in the civil Court by Ekradeshvar against the widow,’ 
claiming that, in accordance’ with the custom, the property was his, 
On the 15th August, 1908, the Subordinate Judge decided in his 
favour. But on the and August, rg0g, the High Court at Calcutta’ 
(exscution having been stayed meantime) reversed this judgment,” 
Ekraleshvar then appzaled to the King in Council, and this” 
Board, on the 22nd July, 1914, reversed the judgment of the High 
Court and decided in his favour, The property in question had’ 
- remained throughout in the possession of the widow, and it was not 


until after the judgment of the Pay Cousen that Kira desan, 
obtained possession, - > - 


On the 13th April, 1908, the appellant had presented a petition 
for the execution of the decree of the a7th July, 1906, against 
Ekradeshivar, but ‘the latter had objected, on the ground that no 
part of Janeshvar’s estate had ‘came into hia hands, and that no 
property in his possession, except what had belonged to Janeshvar, 
could be’attached, Thè Subordinate Judge allowed this objection 
on the 23rd" January, 1909. After the High Court had delivered 
judgment in favour of the widow, in August 1909, the appellant 
further endeavoured ‘to enforce the decree of 1906 against her, 
but on the arst November, 19to, the application was dismissed, 
on the ground that the decree was not binding on the widow, and 
the High Court affirmed this dismissal, 
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“In December. 1914, after the decision of the Privy Council 
in favour of Ekradeshvar, the appellant applied to the Subordinate 
Judge for the enforcement of the decree of 1906 against him, bu? 
was met by a plea that the claim was barred .by limitation. This 
plea raised the question that is now before their Lordships The 
Subordinate Judge decided*the point in favour of the appellant, 
on the ground that the decree had then become capable. of exegu- 
tion for the first time, Ekradeshvar appealed to the High Court at 
Patna, which held that there was no inherent defect in the decree 
which prevented the appellant from applying to enforce his claim 
so soon as, in August 1908, the Subordinate Judge had decided in 
Ekradeshvar’s favour, and that he might then have proceeded 
against Ekradeshvar alone or the widow with him, 

. Since the hearing in the High Court Ekradeshvar has died and 
is now represented by .his sons, the respondents in the present 
appeal by the Maharaja to the Privy Council. 

Their Lordships are unable to concur in the view taken by the 
High Court at Patna when it thus reversed the decision of the 
Subordinate Judge. They are of opinion that, in orderto make 
the provision of the Limitation Act apply, the decree sought to be 
enforced must have been in such a form as to render it capable ia 
the circumstances of being enforced. A decree so limited in its 
scope as that of the 27th July, 1906, under consideration cannot, 
in their opinion, be regarded as being thus capable of execution, 
Under that decree Ekradeshvar was not made personally liable, 
nor did it extend to any portion of the estate of Janeshvar which 
was not in his hands. None of the estate came to his hands until 
after the decision of the Board in 1914. As to the ability of the 
appellant to have applied to enforce his claim when in August 
1908 the Subordinate Judge decided that Ekradeshvar was entitled 
to recover possession against the widow, itis enough to point out 
that the High Court at Calcutta promptly stayed execution of this 
decision, and later on reversed it. Neither can their Lordships 
accede to an argument put forward by counsel for the respondents 
that the decree against Ekradeshvar could be treated asa decree 
against the estate of Janeshvar, still less as one against that estate 
though not in the hands of Ekradeshvar. Their Lordships’ 
think that the appellant has not been shown to have been respon: 
sible for the delay which has taken place in giving effect to his title, 
which did not become complete until after the decision of this 
Board in 1914. They are of opinion that when the Limitation Act 
of 1908 prescribes three years from the date ofa decree or order 


Vor, XXXIIL] PRIVY COUNCIL, 


as the period within which it ‘must be enforced, the language, 
read with its context, refers only, as theyehave already indicated, to 
gn order or decree made in such a form as to render it capable 
in the circumstances of being enforced. This interpretation appears 
to them not only a reasonable one in itself, but to be in accor- 
dance with the previously expressed opinion of this Board in Shaik 
Kamar ‘ud-din Ahmad v, Jatoshur Lal (1) The case may also be 
pufin this way. The decree against Ekradeshvar could not have 
been exzcuted without a further application. This application 
could not have been made till Ekradeshvar had come into posses- 
sion of the property of Janeshvar, and by article 181 in the sche- 
dule to the Limitation Act, the period of limitation for making an 
application. is three years from the time when, the right to apply 
accrues, ae a? 
“For these reasdas their Lordships will humbly advise His 
Majesty that the judgment of the High Court at Patna should 
be reversed and that the decree of the Subordinate Judge of 
Bhagalpore of the 19th January, 1916, should be restored. The 
appellant will have his costs of this appeal and of the appeal to 
the’ High Court of Patna. ` 
A. PoP Appeal allowed, 


nm (1905) 1. L R. 3L A. 102. 


APPELLATE CIVIL 


Before Mr, Justice Newbould and Mr. Justice Buckland. 


BHUT NATH JANA .- 
v. 
SHASHI BHUSAN JANA, AND oTuERS*, 


Suit, abatement of—Preliminary decres in morigage suii—Death of mortgagor 
before final decree—Heirs to be substituted—Civil Frocedure Code (Act V of 


* Appeal from Appellate Decree No. 94 of 1919, against the decree of W. N. 
Delevingne Esq., District Judge of Midnapore, dated the 27th August, 1918, 
affirming that of Babu Lalit Mohan Basu, Second Munsiff of Tamluk, dated the 
26th June, 1913. 
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“ 1608) O. 22, R. ie Oe aia apellaation to make pains, 
` nary decree finaj.: . 


Although a mortgagee has three years to apply for making a preliminary dey 


cree final, yet if tbe sole judgment-debtor has died within that period, he will 


have to come within siz months of the death to have his heirs substituted and 
make them subject to the preliminary decree. If the heirs are not substituted 
within the period, order 22, rule 4 of the Code of Civil, Procedure applies and the 
thortgage suit abates. 


- 5 . 
An application followiog on a E decree for sale is iot an application 
for execution, Until the final decree is passed the proceedings following the pre- 
liminary decree in a mortgage suit are proceedings in a pending suit. 


An appeal as well” as a second appeal lie against an order rejecting an applicé- 
tión to make the mortgage decree absolute. 


Appeal by the Plaintiff Decree-holder. ` È 


Application for making the mortgage decree absolute, The de- 
feadants opposed the application on the ground that the suit had- 
abated. , “The mortgage decree was passed on the 6th. February, 
1915, and the present ‘application for making the decree absolute 
was made on the 26th January, 1918, The original judgment-debtor. 

was Tara Chand Jana, who died on the roth April, 1916. The 
lower Courts held that as the present application was made after 
six months.from the death, it abated under article 177 of schedule I 
of the Limitation Act, Hence this second.appeal -n 


Dr, Sarat Chandra Basak and Babs Manmatha Nath Ray for 
the Appellant, 


Babu Santosh Kumar Pal (for Babu Jyotish Chandra Hasra) 
for the Respondents. 


The judgments of the Court are as follows : 


Newbould J.—The plaintiff obtained a preliminary decree in 
a mortgage suit against one Tara Chand Jana on 6th February 1915. 
This wasa decree under order. XXXIV rule 4 Civil Procedure 
Gode.. On 26th January 1918 an application was made for making 
this decree absolute, To this objection was taken that Tara Chand 
had died on roth April 1916. The lower Courts have held that as 
the application was not made within six months of Tara Chand’s 
death, order XXII rule 4 Civil Procedure Code sopii and the 
suit abated. i = 
. A-preliminary objection has been taken that no second appeal 
lies- It appears “that the lower appellate Court wrongly ‘treated: 
the appeal to it as an appeal from aa order refusing to set aside the? 
abatement of the mortgage suit. Had it been an appeal -from ‘such? 
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80 order, there would have been no second appeal to this Court. 
But the lower appellate Court was clearly wrong on this point. 
The order against which the appeal was preferred was an order re- 


jecting the application to make the mortgage decree absolute, That i 


order had the effect of finally dismissing the mortgage suit and was 
a decree and the appeal to the lower appellate Court should have 
been made in the form ofan app.al froma decree. As the order 
dismissing that appeal wasa decree a second appeal lies to this 
Court. 

As regards the merits, as was heid in Mehkari Bibi v. Yakub Ali 
(1), under the law before the passing of the new Cade of Civil Pro- 
cedure, the application would not have been liable to dismissal on 
account of the death of the defendant. There is no case direct'y 
in point decided since the passing of the present Civil Procedure 
Code, but the point was considered by the Allahabad High Court 
in Nisamuddin Shak v. Bohra Bhim Sen (2). There the learned 
Judges remarked in a similar case that it would appear that when the 
application to bring the heirs of the deceased defendant on to the re- 
cord within six months from the date of her death had not been 
made the suit had adated. They then added that it was not neces- 
sary for the decision of that case that they should decide that point. 
Having regard to the alterations made in law regarding mortgage 
suits by the bringing of certain portion of the Transfer of Property 
Act into the Civil Procedure Code, I think there is no ground for 
holding that application made in a mortgage suit afler a preliminary 
decree had been passed and before the final decree are exempted 
from the provisions of order XXII of the Code. From rule 12 of 
that order it would appear that the provisions of rules 3, 4 and 8 
do not apply to proceedings in execution of a decree or order ; but 
there is nothing else in the Code which takes proceedings in a suit 
which has not been finally decided outside this order. As was held 
by this Court in the case of Am/ook Chand Parrack v, Sarat Chun- 


der Mukerjee (3), & decision which was affirmed on appeal by the. 
Privy Council in Munna Lal Parrack v. Sarat Chunder Mukerji (4), . 


an application following on a preliminary decree for sale is not 
an application for execution. Until the final decree is passed the 


proceedings following the preliminary decree ina mortgage suit- 


must be looked on as proceedings ina pending suit. The conse- 
quence is that although the decree-holder has three years to apply 


(1) (1906) 11 C. W. N. 156. (2) (1918) I. L. R. 40 AIL 203. 
(3) (1911) L L. R. 38 Cale. 913. 
(4) (igt4) |. L, R. 43 Cale. 776 21 C. L.J. 118, 
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for making a preliminary: decree final, yet if the sole judgment-debt-~ | 
or has died within that period he will still ‘have to. come within six 
months of the death to have his heirs substituted and make thefa 
subject to the preliminary decree., - We, therefore, uphold the. order: 
of. the lower appellate Court and dismiss this appeal. with costs. - 


ta Buckland, J.—I agree. 
ae Te wi : ih Appeal dismbssed. 


CRIMINAL REVISION. 
‘Before. Sir Lancelot Sanderson, Knight, Chief Justice, and Sir - 
a Asutosh Mookerjee, Knight, Judge. 


. PRAYAG SINGH- 
D. 
., MBS MORGAN.” 


House trespass—Fenal Code (Act XLV of 1860}, Secs. 441, 4 448—Complainant, 
if to be in possession. 


_Fer Curiam :—A conviction under.section 448 of the Indian . Penal Code can. 
be had, although the complainant is-not the person in possession of the property.: 
Imperatrix v. Keshavlal (1). 


j. Per Mookerjee, F. :—The, offences of mischief and trespass cannot t be taken: 
out of the general rule which allows any person-to complain of a griminaj act. 
oa : 3 


As. a general rule.any person having knowledge of the commission of an, 
offence may set the law in motion, by a complaint even though he is not a person 
interested in or affected by the offence. The exceptions to this rule of which 

sections 195 to 198 of the Code of Criminal Procedure are example3,"are excep- 
tions created by statute ; there is nothing in the Criminal Procedure Code to show 
an intention to confine prosecutions to the.persons directly injured : In re Ganesh ` 
Sathe (2). - i ; a Sit 2 

~ An alleged criminal act may injute either the fperson;in actual possession or 


the person’ in constructive possession or both ; for vance it may injure. the’ 
tenant, or his landlord or both. 


T # Criminal” "Revision No. 720° of 1920, against the order of Mr. Srigopal 
Bhattacharjee, Additional District Magistrate of 24-Pérganas, dated the 31st May, 
1920, affirming that of Babu: | Haris- Chandra eee Sub-Deputy Magistrate of 
Barrackpur, dated the 26th April, 1920. 


(1) (1896) I. L. R, 21 Bom. 536 ‘(a) (1899) I. L. Re 13 Pom..€00 (€08). 
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Application’ for Revision’ undet section 435 of the- Code: of 
* Criminal Procedure by the Accused. . 


° The petitioner was convicted under sectioù 448 ‘of the Indian 
Penal Code and sentenced to pay a fine of Rs, 30, in default to one 
month’s rigorous imprisonment. 


The material facts appear , from the judgment of the leatned 
‘Chief Justice. 


Babu Monindra Kumar Bose (for Mouloi Waked Hossainy for 
the Petitioner. 


: ` Babu Monmohan Bose for the ee 


"The judgments of the Court were as follows : 


_ Sanderson, C. J.—This was a Rule calling upon the District 
Magistrate of the Twenty-four. Pergannas to show..cause. why the 
conviction of the petitioner- and the sentence passed upon: him 
should not be set aside or why such other order should not be 
made asto this Court. might seem fit and proper. The- charge 
against the petitioner was that he on the, 14th of February 1920 
committed house-trespass by entering the room of Charitra Singh 
in order to cause annoyance tothe said. Charitra Singh by taking 
away Lalia Dasadin and thereby. committed .an offence .punighable 
under section 448 of the Indian Penal Code and within the cog- 
nizance of the Court of the Magistrate at Barrackpur. The charge 
was. investigated by the learned Magistrate, Mr.. Haris.. Chandra 
Sarkar, and he convicted the petitioner under section 448 Indian 
Penal Code and sentenced him to pay.a fine of Rs. 30 in default ta 
one month’s rigorous imprisonment, | 


The material facts which it is necessary: for me to state are as 
follows: Mrs. Morgan was the complainant in this case and she 
appears to be a house-owner in Tettagarh where she has her-owt 
dwelling house as- well as certain tenanted houses. Charitra, who 
is named in the charge, was a tenant in one of. the rooms in one 
of her tenanted houses, and this Charitra had been living with a 
woman named Lalia Dasadin: and, on the date in question,. it-is 
alleged that the petitioner together with others, had broken through’ 
the wall of the tenanted house, while Charitra was having his bath,. 

“and that he succeeded in taking away the woman out of the house, 
There can be no doubt that the breaking into the house was done 
with “the object of annoying Charitra—that’ is not: disputed" by 
the learned vakeel who dppears in support of “this Rule—;.and, if 
further appears that the property in question was‘enteréd: upon’ by 
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the petitioner, such property being in possession of ano‘her, namely, 
Charitra, with intent, as have already said to annoy Charitra who” 
was in possession. Therefore, the charge, as laid, was a gaod 
charge : and, the conviction was a proper conviction upon the facts 
of the case, But the learned vakeel has taken the objection that 
inasmuch as Mrs. Morgan was the complainant and Charitra was 
not the complainant the conviction ought to be set aside. That 
is the sole point for our decision. ° 

The learned vakil relied upon a case, Chandi Pershad v. 
Evans (1), and the passage on which he principally relied is at 
page 130, which is as follows, “ The broad question we have to 
consider is whether, upon the facts as stated, the offence of house 
trespass, as defined in section 442, Penal Code, has been com- 
mitted by Chandi Pershad against Mr. Evans. We say against 
Mr. Evans, because the offence, if any was committed, was not 
one for which the commissioners could prosecute and could throw 
the expenses on the rates under section 352 of the Municipal Act, 
but was an offence agairst the complainant, Mr. Evans alone, 
which he could himself compound for any satisfaction, pecuniary 
or otherwise, made to himself, under section 345 of the Procedure 
Code. Whether the charge is made under section 44t or 
section 442, the prosecution must prove that the property 
trespassed upon was at the time in the possession of a complainant 
who could compound the offence under section 345 of the Code, 
and, as this is the case, we think the charge must fail, even if there 
were no other reason, on the ground that the complainant’s own 
statement, so far from showing that the room was in his possession, 
shows that it wag not, but that: he was merely sitting init with 
other persons at the invitation and with the consent of the person, 
whoever he may be, as to which we know nothing, who is in 
possession of the room in the well-understood sense that he is the 
person to whom the right to immediate possession belongs”. The 
learned vakil relied upon that passage as showing that inasmuch 
as Charitra Singh was the only person who could have compounded 
the offence and inasmuch as Charitra Singh was not the com- 
plainant, therefore this conviction ought to be set aside. In my 
judgment, the passage is not an authority for that proposi- 
tion, I think the learned Judges in the passage, which I have” 
quoted were emphasizing the point that Mr. Evans who was 
in.fact the complainant in that case was nota person who could 
compound the offence, because he was not in possession. And, my 

U) (1894) le Ly R. a2 Cale. 323. 
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reading of that judgment is confirmed by the case of Imperatrix v. 
Keshavlal Jetrishna (1) which was drawn to my attention by my 
lgarned brother, because in that case, the case of Chandi Pershad 
v. Ævans. (2) was cited aod, it was held that the words ‘‘ any 
person in possession” in section 441 did not mean only “ acom- 
plainant io possession,” there being no authority for taking the 
offences of mischief and criminal trespass out of the general rule 
which allows any person to complain of a criminal Act. Mr. 
Justice Jardine who delivered the Judgment said this (at page 538) 
“Mr. Robertson contended that the only person having a right to 
complain of criminal trespass is the person in possession or the 
person injured, and cited Reference in the case of Kalinath Nag 
Chowdhry (3), and Chandi Pershad v, Evans (2), “We do not 
think it can be contended that the learned Judges meant to say that 
in section 441 of the Penal Code the words ‘any person in pos- 
session’ mzan only a complainant in possession.’ Nor is that cons- 


truction supported by skur v, Seetul (4)” I agree with the conclu- ` 


sion at which the learned Judges of the Bombay High Court 
arrived : and, for the reasons I have mentioned I am of opinion that 
the contention that this conviction ought to be set aside merely 
on the ground that Mrs. Morgan was the complainant and Chari- 
tra Singh was not, ought not to be acceded to. 


Consequently, in my judgment, this Rule must be discharged. 


Mookerjee, J. :—I agree that this Rule must be discharged. 
The petitioner has invoked the authority of the decision in Chandi 
Perskad v, Evans (2). In that case a ratepayer has filed a petition 
against an assessment, which was dismissed in his absence. He 
thereupon entered a room where a committee of the Municipal 
Commissioners were seated hearing and deciding petitioners in 
assessment matters. His object ostensibly was to present a petition 
for the revision of his assessment. The chairman of the Committee 
ordered him to leave the room ; on his refusal to doso, he was 
turaed out ; and, outside the room, in the corridor, he addressed 
the crowd complaining that no justice was to be had from the Com- 
mittee. The substance of the decision was that in these circums- 
tances the ratepayer had committed no offence. This case is not 
an authority for the proposition that a prosecution under section 448 
I. P. C. can be instituted only by the person in possession. I agree 
with the view taken in the case of Imperatriz v. Keshavial (1) 


(1) (1896) I. LE R. 21 Bom. 536 (2) (1894) I. L. R. 22 Cale. 123. 
(3) (1367) 9 W. R. Cr. Rer. (4) (1872) 8. B. L. R, App. 62. 
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namely, that “any person in possession” in section 441 does not 
mean only the “ complaimant in possession”. I cannot find any 9 
authority for taking the offences of mischief and trespass out of tke 
general rule which allows any person to complain of a-criminal 
act ; and, as was pointed out by the learned Judges of the Bombay 
High Court, the decision in shur Chunder Karmotar v. Seetul Das 
Mitter (1), does not support the contrary view. In this connection, 
reference may be made to the judgment in Jn re Ganesh Sathè (2), 
where it was pointed out that as a general rule any person having 
knowledge of the commission of an offence may set the law in 
motion by a complaint even though he is not a person interested 
in or affected by the offence. The exceptions to this rule of which 
sections 195 to 198 were examples were exceptions created by 
stafute; there was nothing in the Criminal Procedure Code to 
show an intention to confine prosecutions to the persons directly 
injured. As was pointed in Jmperatrix v. Keshavlal} (3), 


- the alleged criminal act may injure either the person in actual 


possession or the person in constructive possession or both; for 
instance, it may injure the tenant, or his landlord or both ;, and in 
such circumstances itis impossible to hold that the prosecution 
can be instituted by the one and not by the other. 

A T, M Rule discharged, 


(1) (1872) 17 W. R. Cr 47. (2) (1889) I L R 13 Bom, 600. 
~ (3) (1896) I. L. R. 21 Bom. 536. 


CRIMINAL REFERENCE 
Before Mr. Justice Teunon and Mr, Justice Pearson. 
EMPEROR 
l v, 
NAZIR ALI BEG.* 
Trial— Furor giving opinion before summing up. 
o Where after the conclusion of the evidence and after the conclusion of the ad~ 
dress of the public prosecutor and before the defence had been heard in full and 


before the learned Sessions Judge had summed up the case to the jury, one of 
the jurors ina room occupied by the clerks of the pleaders, in answer to some 


. Criminal Reference "No. 50 of 1920, made. by B. K, Bosu Esq., Sessions 
Judge of Jessore, dated the 26th July, 1920. 


Vou. XXXIII.) - HIGH COURT. 


questions put to him made a fairly distinct intimation that he had formed the 
“opinion that the accused was guilty of the charge against him : 
effeld, that there should be a de “novo trial before a fresh jury. 


Referenca under section 307 of the Code of Criminal Procedure. 
Charge of murder. 


The material facts appear from the judgment, 


Mr. K. N. Chaudhuri and Babu Satindra Nath Mukherjee for 
the Accused. 


Babu Surendra Nath Guha, (Junior Government Pleader) for the 
Crown. | 


The judgment of the Court was as follows : 


This case comes before us on a Reference made by the learned 
Sessions Tudge of Jessore under the provisions of section 307 of 
the Code of Criminal Procedure. The accused in the case is one 
Nazir Ali Beg and the charge against him was that on the 13th May 
1919 he committed murder by causing the death of one: Ahmed 
Shaikh. 

We have read or had read to us the learned Judge’s letter of 
reference and also the Judge’s charge to the jury, and it is con- 
ceded on both sides that learned Sessions Judge’s charge very fairly 
represents the evidence that was adduced in the case. We do not 
wish to go into the merits of the case beyond saying that having 
regard to the charge, the letter of reference and what has been 
stated by the counsel and vakil appearing on either side, We cannot 
say that there is not in this case evidence fit for the consideration 
of a jury. We do not go further into the merits and because we are 

_ of opinion that by reason of an incident which occurred on the 
23rd July, the day before the conclusion of the trial this case should 
be remanded for a fresh trial before a fresh jury. It appears that 
on the 23rd July after the conclusion of the evidence and 
after the conclusion of the address of the Public Prosecutor and 
before the defence had been heard in full and before the learned 
Sessions Judge had summed up the case to the jury one of 
the jurors a gentleman of the name of Darbesh in a room occupied 
by the clerks of the pleaders of that district, in answer to some 
questions put to him made a fairly distinct intimation that he had 
formed the opinion that the accused was guilty of the charge 
against him. The result of this was that on the following day 
both the Public Prosecutor and the learned pleader for the defence 
represented to the Judge that Durbesh had thereby precluded him- 
self from continuing as a juror in the case and they applied to the 
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Judge that there should be a de no vo trial before a fresh jury. 
Without seeking to lay down any general rule we are of opinion 
that in the circumstances of this’ particular case if he had taken thb 
course suggested by-both sides the learned Sessions Judge would 
have been very well ‘advised. ~ 

We are therefore of opinion that there is no course open to us 
but to set aside the verdict of the jury and to remand the cage in 
order that there should be a fresh trial before a fresh jury, We 
further direct that the record be returned to-the learned Sessions 
Judge without delay and we desire further to expres’ the hope 
that he will proceed to take up this case as soon as possible after 
the arrival of the record. 


A.T. M, Case remanded. 


PRIVY COUNCIL. 


PRESENT : Viscount Cave, Lord Dunedin, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ari. 


[ON APPEAL FROM THE COURT OF THE MARTIAL Law 
COMMISSIONERS AT LAHORE. ] 


KALI NATH ROY, © 
a. 
THE KING-EMPEROR. 


Appeal to Privy Council in criminal cases—Grant of pardon to appellant, if 
sufficient for not entertaining the appeal-—Law of sedition, its application to 
newspaper articles—Largely a question of fact—Reluctance of Privy Council 
to interfere—Indian Penal Code (Act XLV ef 1860) S. 12g A, 

Where an appeal in a criminal case is pending before the Privy Council anda 
free pardon is granted to the appellant, this of itself isa sufficient reason for the 

Boards declining to entertain the appeal. 


Levien v. The Queen (1) approved. 


4 


Once it appears that the principles ofthe law of sedition have ‘been stghtly under- 


stood by the local tribunal, the question whether those -principles have been pro- 


perly applied is so much in the nature of a ‘question of fact and depends so largely 


upon local conditions that it is difficult for the Board to interfere on this ground 
with the conclusions arrived at by the Courts in India. 


í) (1867) L. R. 1 Pec. 536. 


Vor. XXXIİL] PRIVY COUNCIL. 


» \ppeal by special leave from a judgment dated May 28, 1919 of 
a Commission appointed under the Martial Law Ordinance 1919 
and sitting at Lahore. 

The facts of the case are sufficiently stated in their Lordships’ 
judgment., The “ case for the respondent” contained the follow- 
ing paragraph :— l 

1z? Since special leave to appeal was given by their Lordships 
in this case, a free pardon has been granted to the appellant, 
among other persons, in the Punjab, and orders have been issued 
for the refund of the fine, and it is submitted that no good pur- 
pose could be answered by further entertaining the present appeal: 
Levien v. Reg. (1). 

Upjohn K. C. (Dude with him) for the Appellant : With regard 
to the preliminary point about not entertaining the appeal, this case 
is distinguishable from evien’s rase (1). There, a free pardon was 
granted after presentation of the appeal: here, the matter was men- 
tioned when leave to appeal was granted, and it was explained, that 
the commuted sentence would be worked out before the appeal 
was heard. f 


Sir Erle Richards K. C. for the Respondent : A pardon was 
granted by the Viceroy on September 18, 1920 with regard to per- 
sons who had not taken part personally in the violent deeds. (He 
read the form of the pardon). Ihave bad a telegram. that orders 
have been issued to refund the fines. 


Upjohn : This is not a real pardon, one as if the conviction 
had never been. 


(The Board intimated they would hear the appeal). 

Upjohn submitted that there was anew point of jurisdiction 
not covered by Augga’s case (2). The order appointing the Commis 
sion only mentions ‘ offences committed with the recent distur- 
bances.” The articles complained of began on April 3, and at that 
time the only disturbance had been at Delhi. not at Lahore. 


(Lord Phillimore: " Recent disturbances” may be anywhere). 
The power of these officers is local: they cannot try offences 
committed elsewhere. The Commissioners here had no jurisdiction. 
Further, on the merits these articles are not seditious. Sufficient 
weight has not been given to the explanations to section-ra4 A. 
The agitation was a perfectly constitutional movement to petition 
the King Emperor to disallow the Rowlatt Act, which he still had 
power to do. 
. (D (1867) L. R. 1 P, C, 536. (2) (1920) 47 I. A. 128; 24 C. W. N. 650. 
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Dube followed. “ Sedition” cannot have a different meaning,” 


in England and India. These articles should be construed in the 
same way as if written here. They do not exceed the limits of fair 
criticism. po 

Sir Erle Richards K. C. and Kenworthy Brown for the Respon- 
dent, were not called on. . 1 

Their Lordships’ judgment was delivered by 

Viscount Cave.—The appellant was convicted on the 28th 


May, 1919, by a Court of Commissioners sitting at Lahore under - 


Ordinance r of 1919, and having the powers of a summary court- 
martial, of an offence under section 124A of the Indian Penal Code, 
i, e., of having by written words excited or attempted to excite dis- 
affection towards His Majesty or the Government established by 
law in British India, and was ‘sentenced to two years’ rigorous im- 
prisonment—afterwards reduced to three months’ simple imprison- 
ment—and toa fine of Rs. 1,000, Special leave to appeal was 
granted by His Majesty in Council on the 18th August, r919. 

The facts are shortly as follows :—In March and April, 1919, 
there was unrest:in the Punjab. Serious disturbances occurred at 
Delhi on the 3oth March, when some persons were killed ; and 
these disturbances were followed by disorder and violence at Amrit- 
sar and Lahore and elsewhere in the Punjab. The disturbances at 
Lahore cccurred on the 6th, roth, 11th and rath April, the evi- 
dence showing that on the rth April, Lahore city was “ practi- 
cally closed to the police.” The appellant was the editor of the 
“ Tribune, ” a daily newspaper published at Lahore, and on the 
6th, Sth,’gtb, roth and r1th April, he published in that newspaper 
paragraphs and articles commenting on the deaths at Delhi (the 
persons killed there being repeatedly described as “ martyrs ”) and 
charging the Government with grave misconduct in connection with 
the disturbances. It was stated in the issue of the roth April that 
the “ atmosphere was highly surcharged” andthe “ "publie mind 
in a state of unusual excitement.” 

On the 6th May the appellant was charged, in consequence of 
these paragraphs and articles, with the offence above described, 
and also with an offence under Rule 25 of the Defence of India 

| Rules ; and on the 28th May judgment was delivered convicting 

| him of the offence under section 124A of the Penal Code and pro- 

Ẹnouncing sentence as above. The charge under Rule 25 was not 
proceeded with. 

The appellant in his case gave two reasons against his convic- 
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tion, vis, (1) that his trial by the summary procedure of martial 
law was bad in law and wholly unconstitutional yand (2) that ona 
reasonable construction of the articles complained of the appellant 
was not guilty of the offence of sedition as defiaed by section 124A 
of the Indian Penal Code. 

The facts and ordinances bearing on the first point raised by 
the appellant, wis, want of jurisdiction in the tribunal by which he 
wastried, were substantially the same as in the case of Bugga v. 
King-Emperor (1), decided by the Board in February last, the only 
distinction being that the order of the Lievtenant-Governor direct- 
‘ing a trial before the Commissioners did not (as in that case) name 
‘the accused who were to be so tried, but applied to “ all persons 
charged with offences connected with the recent disturbances.’ 
Their Lordships have no doubt that the offence with which the 
appellant was charged was connected with the disturbances referred 
to in the Order, and accordingly that this case is not distinguishable 
from the case cited. This contention, therefore, fails, 

With reference to the second point raiséd.on behalf of the ap- 
pellant, vis., that on a reasonable construction of the articles com- 
plained of, the appellant was not guilty of the offence with which 
he was charged, their Lordships have carefully considered the judg- 
ment delivered by the President of the Commission, with a view to 
ascertaining whether the Commission properly construed the section 
and gave proper weight to its terms and to the explanations annexed 
to it, The judgment wasa very careful one and their Lordships 
do not find that the section was in any way misconstrued or misun- 
derstood. This being so, there remains only the question whether 
the principles of the law were properly applied in detail to the 
language of the various articles ; and this question, as was pointed 
out in Besant v. The Advocate General of Madras (2), is one which 
partakes so much of the nature of a question of fact that it would be 
difficult for the Board to interfere on this ground with the. conclu- 
sions arrived at by a Court in India. The decision of such a Court 
must necessarily depend, not only on the construction of the written 
matter complained of, but also on the local conditions obtaining 
at the time of publication anda just appreciation of the, effect 
which the publication under those conditions of the articles in 
question would be calculated to produce; and the Board could 

- not revise the conclusions of the local tribunal on facts of this 
| nature without putting themselves into a position which they have 

(1) (1920) L. R. 471. A. 128 3 24 C. W. N. 650. 

(a) (1919) L. R. 46 1. A. 176 (196) ; 23 C. W. N. 986. 
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repeatedly declined to assume, namely, that of a Court of appeal 
In these circumstances, their Lordships, 
while not thinking it necessary to express any. opinion of their own 
as to the intention of the articles in question, are not prepared to 
advise His Majesty to interfere with the conclusions arrived at by 
the Commission. 


. It should be added that in the course of the argument their 
Lordships were informed by counsel for the Crown that since leave 
to appeal was given a free pardon had been granted to the appellant. 
If so, this of itself would be a sufficient reason, as pointed out. in 
Levien y. The Queen (1), for.not entertaining the appeal ; but as the 
pardon was disputed and direct evidence of its having been granted 


“was not forthcoming, their Lordships did not stop the case. on this 
ground. T 


For the above reasons their Lordships will humbly advise His 
Majesty that this appeal should be dismissed, 

H. S. L. Polak : Solicitor for the Appellant. 

The Solicitor, India Office 


A P, P, 
(t) (1867), L, R. 1 P. C. 536. 


: Solicitor for the Respondent. 
Appeal dismissed. 


APPEAL ‘FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight,” Chief Justice, and Sir 
John Woodroffe, Knight, Judge. 
PROMOTHO NATH ROY 
v, 
W. A. Lee. 


h Appeal to Privy Council, ‘leave to—Civil Procedure Code (Act V of 1908), sections 


109, 110—‘Order passed on appeal’—Dismissing appeal as filed out of 
time—Substantial question of law. a 


An order of the High Court dismissing an appeal as filed after the period of 
deni a Gn prescribed therefor by the Limitation Act and after refusing an appli- 

* In the Matter of an Application for Leave to Appeal | to His Majesty in 
Conci} in Original Side Appeal No. 70 of 1918. 


Vor. XXXIIL | HIGH COURT. 


cation under section 5 of the Limitation Act to admit the appeal after the pres- 
ribed time, is a ‘decree passed on appeal’ under section tog of the Code of Civil 
Prgceedure. 


Held by Woodroffe J, (Sanderson C. J. dubitanis) thal the appeal involves a 
substantial question ot law. 

Application for leave to appeal to His Majzsty in Council by 
the Defendant. 

The material facts appear from the judgment of Sanderson, 
C.J. 
` Mr. L, P. E, Pugh for the Appellant, 

Mr. D. L. Mitler for the Respondent, 
The judgments of the Court were as follows : 


Sanderson, C. J.—This is an application by the defendant for 
a certificate that the decree of this Court, from which the appeal is 
sought to the Privy Council, involves a claim of Rs. 10,000 and 
that the appeal involves some substantial question of law. 

A point was taken on behalf of the plaintiff that the decree of 
the High Court was not one “ passed on appeal” within the mean- 
ing of clause (a) of section 109 of the Civil Procedure Code. 

The order of Mr. Justice Greaves against which the appeal was 
directed, was made on the 26th July, 1918. 

On the 30th August, 1918, the last day of the sitting of the Court, 
at about 5 p.m. after the Court of appeal had risen an application 
was made to Mr, Justice Chaudhuri sitting on the Original Side for 
leave to file the memorandum of appeal without a copy of the 
order against which the defendant desired to appeal. 

The learned Judge granted leave to the defendant to file the 
memorandum of appeal subject to any ree which might be 
taken on behalf of the plaintiff. 

When the matter came before the Wan, Court, the plaintiff 
took the point that the appeal was out of time. The appeal Court 
decided that the appeal was out of time, being barred by the Limi- 
tation Act, and the Court further refused an application under 
section 5 of the Limitation Act to admit the appeal after the pres- 
cribed time and the appeal was dismissed with costs, 

Having regard to the abovementioned facts I think we cannot 
hold that the order was not one “ passed on appeal.” 

I do not think that, having regard to the facts of this case, it is 
covered by the case Karsondas v, Gangabai (1), which was cited 
by the learned counsel, Mr. Mitter, on behalf of the plaintiff, 

(1) (1907) I. L. R. 32 Bom, 108, 
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In that view, the Akció was one of affirmance: there is no 
question as to the value of the subject matter in dispute on appeal, 
and the only question is whether the appeal involves some substan- 
tial question of law. 

The point raised on behalf of the plaintiff was.that the order of 
the 26th July, 1918, was made on the application of the defend- 
ant and that he could have applied to the Court for a copy of the 
order any day after the a6th July, 1918 or that, at any» rate, 
the defendant could have applied for a copy of the order, in default 
of the plaintiff applying within four days from the date of the order, 
in accordance with the provisions of Chap. 16 R. 27, of the High 
Court Rules, Original Side, and that if the defendant desired to 
appeal against the order it was his duty to get the order drawn up 
in accordance with the rule. 

On the other hand the point raised on behalf of the defendant 


was that a period between the 7th August, 1918, and the 3rd 


September, 1918, should be excluded from the period of limitation 


.a8 time requisite for obtaining a copy of the order. 


Even if there is a question of law involved, I have considerable 


doubt whether there is any substance init, having regard to the 


facts of this case, which are stated in my judgment (1); but inas- 
much as my learned brother is of opinion that there isa substantial 
question. of law involved and my judgment is one of those from 
‘which itis desired to appeal I do not press my view upon the 
‘matter, and I agree that a certificate should be granted. 

The costs of this application will be costs in the appeal. 

Woodroffe J.—In my opinion there is a substantial question 
of law and a certificate should be gran‘ed, 

P. N. Sen—: Attorney for the Appellant. 

Chaudhury and Chandhury—: Attorneys for the Respondent, 
A T. My Leave granted, 

(1) Fromatha v. Lee (1919) 23 C. W. N. 553. 
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* Before Sir Lancelot Sanderscn, Knight, Chief Justice, and Sir. 
° Asutosh Mookerjes, Knight, Judge. 
MARIUM BEGUM AND ANOTHER 
. v. . 
BANKU BEHARY BOSE AND ANoTHER.* 


Appeal to Privy Council, leave to—Civil Procedure Code(Act V of 1908), section 
-110 (c)\—‘Substantial question of law’—Dismissing appeal in the exercise 
of discretion. 


The judgment of the Court of appeal being one of affirmance, and the only 


question for the Judicial Committee to decide was whether the High Court wasright - 


in dismissing the appeal in the exercise of its discretion, there being no substantial 
question of law involved, leave to appeal to His Majesty in Council refused. 


Application for leave to Dag to His Majesty in Council by 
the Plaintiffs. 


The material facts appear from the judgment of Sanderson C. J. 
Mr. S, N. Banerjee for the Appellants. 

Messrs. N. Sircar and S. C. Bose for the Respondents. 

The judgments of the Court were as follows : 


Sanderson, C. J, —In this matter it appears that the PANE 
of tbe first Court was in favour of the defendants aud the plain- 
t ff.’ suit was dismissed. The plaintiffs then filed an appeal to this 
Court ; but, apparently according to the Judgment which was deli- 
vered on the roth of February this year, the appellants were guilty 
of great laches and they had not filed their paper book. Then, 
when the arpeal came into the Daily List for disposal, certain 
explanations were put forward by the appellants. These explarations 
were not accepted as satisfactory by the Court and the result was 
that their appeal was dismissed. The merits of the case were not 
enquired into, The applicants (the appellants in the High Court 
appeal) now apply to this Court for leave to appeal to the Judi- 
cial Committee of the Privy Council. When asked by me, the 
learned Counsel had to admit that if this case were allowed to go 
to the Privy council, the only question for the Judicial Committee 
would be whether this Court was right in dismissing the appeal in 
the exercise of its discretion, There is, therefore, no substantial 
question of law involved, and the judgment of the Court of ap- 
peal being one of affirmance, there is no right of appeal to the 


#In the matter of an Application for Leavejto Appeal to; His Majesty in Coun- 
cilin Original Side Appeal No. 29 of 1919. 
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Privy Council. This application must, therefore, be dismissed r 
with costs, hi : 
Mookerjee J.—I agree. 
S. C. Mookerji :—Attorney for the Appellants, 


B. N. Mitra :—Attorney for the Respondents. 5 
A, T. M. f Leave Refused, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Sir Ernest 
Edward Fletcher, Knight, Judge, 


ABDUL HAKIM EAR MAHOMED 
4 v 
EBRAHIM SOLAIMAN SALEHJEE & CO.* 
Suit, maintainability of—Promissery note executed in favour of firm— Firm, 
property of plaintif’ s father—Note, discharge of. 


When a promissory note was executed in favour of A, an allegation that he 
was not the beneficial owner of the money, may not be a defence to the suit ; but 
when the note was given not to A but toa firm which possesses the same name 
as A and was the property of his father, the question is not one of Benami, but 
the Identity of the person to whom the note was given; and A cannot succeed till 
the matter has been determined in his favours 

A promissory note is discharged when it has been satisfactorily proved that 
before the father of the plaintiff died, he sent for the defendants, discharged their 
liability under the7note and directed them to apply the sum in ‘their hands for the 
benefit of his children: Cook v. Lister (1) and Hirachand v. Temple (2). 


Appeal by the Plaintiff. ii 


Suit to recover money due on two promissory notes from the 
defendant firm. 


The material facts appear from the following judgment of 


Greaves, J.—The plaintiff in this suit. sues to recover from the 
defendant firm a sum of Rs. 30,000 together with interest thereon 
due and payable by virtue of two promissory notes which are exhi- 
bited to the plaint and both of which are dated the 27th March 

# Appeal from Original Decree No. 111 of 1919, against the decree of Mr. Jus- 
tice Greaves, dated the 1jth November, 1919, 

(1) (1863) 13 C. B. N. S. 543 (593) 31394 R. R, 642 (668). 

(2) (1911) 2 K. B. 330. 
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1915, whereby the defendant firm promised to pay on demand to 
“Abdul Hakim Ear Mahomed a total sunf of Rs. 30,000 together 
with interest thereon as stated in the promissory notes. Shortly 
put, the defence of the defendant firm is that the firm of Abdul 
Hakim Ear Manomed was really owned by the father of the plain- 
tif whose fame was Ear Mahomed Wazir Ali and that Ear Maho- 
med Wazir Ali upon his death bed, instructed Mr. Ismail Saleji, a 
partner in the defendant firm, to hold the sums due under the two 
promissory ‘notes for the children by his second wife in certain 
shares and proportions. The defendant firm state that in accor- 
dance with the directions of Ear Mahomed Wazir Ali they have 
credited those moneys in their books as directed by Ear Mahomed 
and that they bave paid on account of the children of Ear Mahomed 
“by his second wife certain sums which appear in their books in res- 
pect of the interest due on the two sums of Rs. 15,000. 


The issues that arise are as follows :— 


x. Did the defendant firm execute the promissory notes in 
suit in favour of the plaintiff ? 


2. What is the real name of the plaintiff in the suit ? 


3. Was there a concluded agreement as mentioned in para 7 
of the written statement, and if so, has the defendant firm been 
discharged from liability in respect of the promissory notes in 
suit P 


4. Is the suit bad for non-joinder of parties ? 


It will be convenient that first of all I should refer to the otal 
evidence. The plaintif gave evidence on his own behalf. He 
stated that he carried on business in Calcutta and that he formerly 
carried on business in Mauritius, and he stated that he was the sole 
proprietor of the business carried on in Calcutta which was in the 
name of Abdul Hakim Ear Mahomed and that the business was a 
commission agency business and that this was started in the year 
1905. He stated that he was a partner in a certain business in 
Mauritius from the year 1900 with his uncle Asad Ali, that this 
business was dissolved in the year 1906 and that ‘with the monies 
atising from that business be started in that year the commission 
agency business which he now carries on, He stated that that 
business from 1905 was in his father’s charge and that three months 
after it was opened, he left for Mauritius. He stated that he exe- 
cuted in favour of his father a power-of-attorney in Mauritius which 
is produced as an exhibit in the ‘suitand that he also executed a 
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similar power of attorney in favour of one Mahomed Yusuf who 


used to look after the business during his father’s absence. He” 


denied that his father had any share in the Calcutta business afd 
stated that his name was Abdul Hakim Ear Mahomed and that the 
promissory notes in suit were executed in respect of funds paid out 
of the Calcutta business which belonged tohim. He ¢tated that 
he had entries of these amounts in his father’s writing and he pro- 
duced a cheque on the National Bank signed by his father “ per 
pro Abdul Hakim Ear Mahomed ” fora sum of Ra. 1,500 in res- 
pect of the notes in suit which he alleged showed that he was the 
proprietor of the business and that his father was only acting on 
his behalf. He produced also certain Hundis Ex. E that were 
accepted by his father on his behalf, and certain passports issued in 
favour of himself and his father were put in evidence as showing the 
respective names of the father and the son and he also produced a 
letter from his father, Ex’. I purportiag to show his father’s signa- 
ture. He also produced Ext. K, certain proceedings in a Small 
Cause Court suit which was instituted against the firm of Abdul 
Hakim Ear Mahomed which was stated to consist of his father aud 
himself and the written statement in which suit contains a denial 
by the father of any share and interest in the ‘business of Abdul 
Hakim Ear Mahomed. In cross-Examination he admitted that 
his father either from 1885 or 1838—the date is not material— 
down to the ycar 1898 carried on business in a benami name in 
partnership with his uncle, the uncle using the name of his deceased 
son and bis father using his name. This business, he stated, was 
wound up in the year 1898. He stated that no business was carried 
on for a period of two years as the parties were engaged in winding 
up this business, and that about the year 190o he started a business 
in partnership with his uncle as I have already stated. In cross- 
examination he admitted that Noor Mihomed was younger than 
himself and that Noor Mahomed was deal many years before Ext. 
Lr., which is the Mauritius partnership deed alleged by the plaintiff 
to be between his uncle and himself, was executed. He stated that 
his uncle told him that he (his uncle) represented both Noor Maho- 
med and himself. He stated that bis father died in April r915, I 
do Hot think it is necessary to refer in detail to the rest of his evi- 
dence, 

On behalf of the defendant firm Mullick Hussain, Mullick Rasul 
who is the manager of Haji Ali Ghulam Hussain and Co, gave evi- 
dence. He stated that he knew Ear Mahomed and knew him for 
many years and that he had a business, that he shipped goods to 
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„Mauritius and dealt in bundis. He said that he often transacted 
business with Ear Mahomed and that he always talked tə him in 
cofinection with the business, although fora short time he saw 
Abdul Hakim inthe firm, but he stated that no one except Ear 
Mahomed gave directions or orders in connection with the business. 
Then he spoke to visiting Ear Mahomed at the time of his death- 
illness stating that he was sent for, that he went thera twice and 
that on the second occasion there were seated in the room, the son 
of Ew Mahomed by his second wife, Solaiman, a boy of 7 or 8 
years, and two daughters by his second wife Ayasha and Amina who 
were aged respectively 5 years and one year, and he stated that he 
asked Ear Mahomed if he had provided for these children, that 
then he had a conversation with Ear Mahomed with regard to the 
making of a provision for them, that Ear Mahomed said that he 
was prepared to make a present of Rs. 30,000 for his children’s mar- 
riage and that if he could find a substantial man to keep the money 


he would make the presen‘, and he stated that Ear Mahomed asked ` 


him to go and bring Mr. Ismail Saleji and ask Lim if he would keep 
tbe money in deposit. He stated that he went and saw Mr. Saleji 
that he accompanied him to Ear Mahomed at 8 o’ clock in the 
evening of that day and that Ear Mahomed told Mr. Saleji that he 
wanted to make a present of Rs. 30,000 for his younger children 
and that the reason he wanted to do this was that he was carrying 
on business in his son’s name benami. The witness stated that Ear 
Mahomed caused his cashier to produce from the safe a cheque for 
Rs. 25,000 and Rs. 5,000 in notes, that Ear Mahomed endorsed 
the cheque and made it overto Mr. Ismail with the promissory 
notes. He stated that subsequently the cheque was sent back as 
the endorsement was not in order, that anattempt was made to get 
the drawer to make the cheque payable to bearer which, however, 
the drawer refused to do, and that it was accordingly agreed that the 
promissory notes in suit which were due from the defendant firm to 
the firm of Abdul Hakim Ear Mahomed should be held by the 
defendant firm for the purpose which I have already stated. 


The next witness, Mr. Hashein Ebrahim Saleji produced the 
books of the firm but stated that he had no knowledge of the inci- 
dent in suit. He produced, among others a book called the noudh 
book which under date the grst December contains an entry with 
regard to these two drafts of Rs. 15,000 and to what passed at the 
interview between Ear Mahomed and Mr. Ismail Saleji, The rest 
of the entries which are material, Exs. ṣa and 6a, contains entries 
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-Civit “with regard to certain payments made from the interest on the sums, 
` 18920. due on the two promissory notes. i 
w 2 
‘Abdul Hakim The next witness was Mr. Ismail Ebrahim Saleji and he con- 
Ebrahim. firmed the evidence of Mullick Hussain, Mullick Rasul with regard 
= to the interview with Ear Mahomed and the use which was to be 
Greaves, F. , A ; » : P 5 
aana “made of the two promissory notes in suit, Mr. Ismail Saleji stated 


that Ear Mahomed told him that the business of Abdul Hakim Ear 
Mahomed was a bevami business, that he had suspicions with regard 
to his son Abdul Hakim and that for this reason he would like to 
make over the money to Mr. Ismail Saleji for the marriage and 
educational expenses of the children by his second marriage. The 
witness confirmed the story with regard to the cheque for Rs. 23,000 
which has been produced and he produced an entry under date the 
1st June 1915 with regard to the sum of Rs. 5,000 and he stated that 
“this was given to him to be credited in the books for the use of 
“Rasulan Bibi. Then Mr. Ismail Saleji stated that after Ear Maho- 
med’s death in April 1915 he met the plaintiff, thata coversation 
took place between them about the two promissory notes in suit, 
that he told the plaintiff of his father’s wishes with regard to them 
and that the plaintiff agreed to his father’s disposition with regard to 
‘these sums. The witness stated that before 1918 and the letter 
which isan exhibit in the suit the plaintif made no demand for 
payment of these monies and that he told the plaintiff of his father’s 
arrangement with regard to the promissory notes the week he came 
“to Calcutta which was the day after his father’s death. 


_ The plaintiff was recalled having been asked to produce his 
books with regard to the alleged payment of Rs. 20,000 to his 
uncle Asad Ali in the year 1916 dus to him in respect of the 
Mauritius business. He stated that he had found no entry in the 
books with regard to this payment but that he had found a receipt 
which he produced (Ext. R) with regard tothe payment. That 
I think exhausts the evidence that was given in this suit. 


Before I come to deal with the issues I should refer to one of 
the exhibits inthe suit, That is Ext. Lr which is the deed of 
partnership entered into in rg00, as the plaintiff says, between his 
uncle and himself. This deed purports to be betweeri Noor Maho- 
med, Asad Ali’s son, who, as I have already stated, admittedly had 
died many years before this deed was entered into, and Abdul 
Hakin who is described as ths son of Ear Mahom d Meah. The 
first recital states that Noor Mahomed and Abdul Hakim were car- 
‘rying on’ business in Port Blair and Mauritius in the name and 
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style of Noor Mahomed Abdul Hakim, The secènd recital states 
that the parties had agreed to carry on the said business of mer- 
chants and agents in co-partnership under a changed style upon the 
terms and conditions thereinafter mentioned. On behalf of the de- 
fendant firm, it is said thatit appears from this document ‘and from 
the plaintiff's evidence that the story with regard to the benami 
nature of the business of Abdul Hakim Ear Mahomed is correct. 
It is said that the plaintiff has admitted in evidence that his father 
and his uncle carried on business in the name of their reapective 
sons, at any rate, down to the year 1898, and that Ext, Lr shows 
that the arrangement that had been carried on down to 1898 was 
renewed by the indenture of the rsth January 1900 and that the 
Mauritius business must be deemed to have been the benami busi- 
ness of Asad Aliand Ear Mahomed down to the date of the dis- 
solution of that business in the year 1906. Then itis said that the 
plaintiff has stated that the business that was started in 1906 which 
he claims was his, was started with the proceeds of the Mauritius 
business and that consequently the conclusion is obvious that the 
business of Abdul Hakim Ear Mahomed was really the business of 
Ear Mahomed and startéd with his money, and that this being so, 
Ear Mahomed was entitled to dispose of the two promissory notes 
in suit as he has done and as he desired. As against this, the plain- 
tiff states that Ext. Lr does not bear this construction, that it is un. 
fortunately worded and that it was not intended to State that the 
old business was being carried on under a different style, though 
it certainly appears to me so to state, but that it must be deemed 
to be the initiation of an entirely new business in which Ear Maho- 
mel had no share. Itis said that ifit had been an old business 
there would have been no such reference to capital as is contained 
in the document and that there would have been othér indications 
with regard to this. 

The conclusion I have come to, is that the contention of thé de- 
fendants with regard to the nature of the business of Abdul Hakim 
Ear Mahomed is correct. Certainly, as has been pointed out, both 
‘Asad Ali, the uncle, and Ear Mahomed seem to have had a liking 
for benami transactions and I think I am bound to hold upon the 
facts and the materials before me that the business under thé in- 
denture of the 15th January 1900 was nothing more than a conti- 
nuation of the old benami business previously carried on between 
Asad Ali and Ear Mahomed, and it follows from that that the 
Calcutta business must-have been the business not of Abdul Hakim 
but of Ear Mahomed, because admittedly it was started with the 
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money of the Mauritius business which according ta my finding, 
was the money not of Abdul Hakim but of his father Ear Maho- 
med. I havein support of this, namely, the benami nature of thé 
business, the testimony of Mullick Hussain, Mullick Rasul and ot 
Mr. Ismail Saleji both of whom seem to me reliable and satisfac- 
tory witnesses and I am afraid I cannot say the same of the testi- 
mony that was given before me on behalf of Abdul Hakim, the 
plaintiff in the suit. Mor-over, even apart from this, it seems to me 
to be entirely improbable that two gentlemen of position like Mr. 
Saleji and Mullick Hussain Mullick Rasul would have been likely 
to come forward and perjure themselves not to get any benefit, so 
far as they are conc2rned, but simply to confer benefit upon people 
who, it has not been suggested, are even any relatives of their own. 
Again, if their evidence were untrue, Mr. Ismail Saleji must have 
falsified his books with regard to the entries concerning the two 
notes of Rs. 15,000 and this, as I have alr:ady stated without any 
desire or intention to benefit himself. I also have to bear in mind 
that the statement with regard to the benami nature of the busi- 
ness and the true ownership thereof is made by Ear Mahomed upon 
his death-bed when certainly one might think a man, whatever his 
course of life had been before, would not have been inclined to speak 
falsely with regard to the natura and ownership of the business. 
Then again, it also strikes meas improbable that for many years, 
the father should have acted merely as manager of his son's busi- 


` ness in Calcuttaand that the ownership should have been that of 


the son and not of the father. This isa small point, but it cer- 
tainly seems to mea rather unlikely situaioa to have occurred. 
So far as all the documents are concerned, I mean the powers of 
attorney, the hundis, and so on, that have been produced before 
me, they do not seem to me to carry the matter any further. If I 
am satisfied from other evidence that the business was, in fact, a 
benami. business and that the true ownership lay with Har Maho- 
med, . then of course it would have bzen part of the same, if I 
may say 80, to have carried on the benami nature of the business 
in the powers of attorney and the other documents that were exe- 
cuted. 

_ I now come to the issues that were raised in the suit I hold 
upon the first issue that the promissory notes referred to in the 
plaint were executed by the defendant firm but not in favour of the 
plaintiff but in favour of the firm of Abdul Hakim Ear Mahomed 
which belonged not to him but to his father. So far as the second 
issue is concerned, . I think that the true name of the plaintiff is 
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„ Abdul Hakim Ear Mahomed. So far as the third issue is concerned, 
"I poa that the agreement set forth in paragraph 7 of the written 
statement has been established and that consequently the defend- 
ant firm are under no liability to the present plaintiff with regard to 
the two hundis of Rs, 15,000 for which he sues. The fourth issue 
in the circumstances does nct arise. 


In the result, I dismiss the suit with costs which will be taxed 
on scale No. 2 including reserved costs. 


Against this judgment, the plaintiff appealed. 


The Hon'ble the Advocate General, Messrs. H. D. Bose, S. 
Ghose, and 4. B. Guha for the Appellant. 


Sir B. C. Mitter, Messrs. na James and S. M. Bose for 
the Respon dents. 


The judgments of the Court were as follows : 


Mookerjee, J.—This is an appeal by the plaintiff in a suit to 
recover money due on two promissory notes ; they were executed 
on the 27th March, 1915, by the defendant company, each for a sum 
of Rs, 15,000, in favour of Abdul Hakim Ear Mahomed. The 
plaintiff, whose name is Abdul Hakim Ear Mahomed, instituted 
the suit on the assumption that the promissory notes had been exe- 
cuted in his favour; the defendants pleaded however that they had 
been executed in favour of a firm which had the same name as the 
plaintiff and was owned by his father. Mr. Justice Greaves has dis- 
missed the suit, as, in his opinion, the evidence shows that the pro- 
missory notes were executed in favour of not the plaintiff but the 
firm, No serious endeavour has been made to challenge this finding 
before us, as the evidence on the side of the plaintiff himself shows 
that the money which was advanced to the defendant was taken 
from the firm. But it has been suggested that as the Judicial Com- 
mittee have recently recognized the right of a benamidar to main- 
tain a suit (Chaudhuri Gur Narayan v, Sheolal Singh (1)), the plea 
raised by the defendants is irrelevant. This contention is mani- 
festly fallacious. Ifthe notes had been executed in favour of the 
plaintiff, an allegation that he was not the beneficial owner of the 
money, might not have afforded a defente to the suit. But the 
defendants urge that the notes were given, not to the plaintiff but to 
a firm which happens to possess the same name as the plaintiff and 
is the property of his father. This raises a question, not of benami, 
but of identity of the person to whom the note was given ; and the 


(1) (1918) I. L. R, 46 Cale, 566; 23 C. W. N. 521, 
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plaintiff cannot succeed till, the matter has been determined in his 
favour. A 


The plaintiff has not contended that if the notes are held to have 
been executed in favour of the firm, he is entitled to succeed as the 
firm belonged to him and not to his father. In our opinion, Mr. 
Justice Greaves has given sufficient reason, in support of his conclu- 
sion that the father was the real owner of the firm, which was started 
with the funds of a previous firm owned by him. In this view, the 
plaintiff cannot possibly succeed. The case is really one of conflict 
of oral testimony. The learned Judge who bad the opportunity of 
seeing the witnesses, has expressed the opinion that the testimony 
of Mullick Hossain, Mullick Rasul, and Ismail Saleji was reliable 
and satisfactory, aod has added that he could not say the same of 
the testimony that was given before-him on behalf of the plaintiff. 
We see no reasonto forma different estimate of the value of the 
oral testimony. If then the evidence on the side of the defendants 
is açcepted, as we hold it must be accepted, there can be no doubt 
that the plaintiff has laid no foundation for his claim. 

From another point of view, the claim is equally ipa R 
The defendants have satisfactorily proved that before the father 
of the plaintiff died, he sent for the defendants, discharged their 
liability under the promissory. notes and directed them to apply the 
sum in their hands for the benefit of his four infant children, two 
sons and two daughters. This would clearly operate as a discharge 
of the notes : Cook v. Lister (1); Hirachand v, Temple (2). 

From whatever point of view the case may be examined, it is 
thus clear that the decree of the Court below cannot be disturbed. 


‘The appeal is accordingly dismissed with costs. 
Fletéher, J.=I agree. ; 
Babu Jyotindra Nath Mitra: Attorney for the Appellant. : 
Myr, P. C. Ghose: Attorney for the Respondents, 

A. T. L l Appeal dismissed. 


(1) (1863) 13 C. B. N. S. 543 (594); t34 R- R. 642 (668); 32 L. J. C. P. 
t21; 7 Le T. 712; g Jur. N. S. 823; 11 W. R. (Eng) 369. 
| (a), (1911) 2 K. Be 330. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Sir Asutosh: 


Chaudhuri, Knight, Judge. 
® 


RADHARANI DASI 


v. 


Ae DOYAL CHAND MULLICK AND oTBERS.* 


Inheritance—Sonless widow—Share of turn of worship—Share acquired by 
transfer—Custom. 

Where the custom of exclusion of sonless widows has been acquiesced in by mom- 
bers of the family from generation to generation and has been judicially recognis- 
ed, such a custam affects a share of a turn of worship of family deities, whether it 
has been acquired by inheritance, by transfer inter vivos or by testamentary devise 
and the turn of worship is incapable of inheritance by the sonless widow of a 
male member of the family. 

Although a hereditary religious office is ordinarily inalienable under the Hindu 
Law [Rajeshwar v. Gopeshwar (1)], there may be a custom validating alienation 
in favour of a member of the family or of a person standing in the line of succes- 
sion (not otherwise disqualified, as for example, by personal unfitness) j Maha- 
maya v. Haridas (2). 


Appeal by the Plaintiff. 


Suit to establish the plaintiff’s right ‘to fe: worship of three 
family deities which belonged to her husband’s family, 


The material facts appear from the following judgment of 


Fletcher, J: The plaintiff in this suit is Srimati Radha Rani 
Dasi. She is the widow of one Prem Lal Mullick and she seeks 
by this suit to establish her right to the worship of three family 
deities which belongd to her husband’s family. The idols are of 
considerable antiquity and were established by one Radha Das 
Mullick and are referred to in a judgment of this Court in 1868 as 
being established about 150 years ago. They are therefore now 
about 200 years old. 


Thé cause of action is that Srimati Radharani Dasi alleges that 
she is entitled to the turn of worship acquired by purchase by her 
husband’s grandfather and the only question I have to decide in 
this cage is whether a sonless widow can worship these idols when 
the Pala which in respect of which she claims was nota Pala ac- 
quired by inheritance but one acquired by assignment. It is alleg- 


*Appeal from Original Decree No. 60 of 1919, against the decree of Mr. 
Justice Fletcher, dated the 4th April, 1919. 

(1) (1907) I. L. R, 35 Cale, 226; 7 C. L. J. 315» - 

(a) (1914) 1, L. R. 42 Calc, 455 ; a0 C. L, J, 183. 
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ed.that there is a family custom by which a sonless widow. is exclus 
ded from exercising the turn of worship. It is said that that cus- 
tom does not apply to the case of a share which is acquired by 
assignment and the suit of r868 which was decided in this Court 
turned on this that the founder Kristo Das Mullick had imposed a 
mandate on his descendants that a sonless widow should not 
acquire the turn of worship by inheritance but that would 
not apply to the case of a Pala acquired by purchase. It is 
‘also said that the custom has not been recognised as to the exclu- 
sion ofa sonless widow with reference to a purchased share 
because in one instance the widow of one Haralal Mullick did 
acquire for one year the Pala of one Kasinath Mullick who is also 
a member of the family. I do not think either of the arguments 
are well founded. It seems to me the mandate which was estab- 
lished in the former suit, that is the custom, must exclude the son- 
less widows of the descendants of the founder whether they acquired 
by inheritance or by any other means whatsoever. It would ex- 
clude.them in my opinion if the Pala wae acquired under a will and 
it makes no difference whether the Pala was acquired under a docu- 
ment that was testamentary in form or by a document operating by 
assignment inter vives. I think the judgment of Mr. Justice Nor- 
man which was confirmed by Chief Justice Sir Barnes Peacock and 
Mr. Justice Macpherson establishes clearly that there was a cus- 
tom to exclude a sonless widow from the Pala whether the Pala 
was acquired by inheritance or by assignment, by will or by deed 


operating iner Divos. 


It is said that the custom has not been recognised as regards 
assignments infer pivos and this case of the widow of Hara Lal 
Mullick having exercised for one year the Pala of Kasinath Mullick 
shows that quite clearly. I do not think so. The evidence of 
Kasinath in the suit of 1868 has been put inand it shows that 
Kasinath at the time he made the assignment was inan extreme- 
ly poor position. He did not possess a house where these three 
deities established so many years ago might be suitably housed and 
th e one short period for which Hara Lal’s widow took the assign- 
ment under the special circumstances is not to my mind sufficient 
to displace the custom established in the suit of 1868, This matter 


‘was proved in the suit and notwithstanding that the custom was 


held as far as I can gather from Mr. Justice Normans judgment 
absolutely to preclude sonlesg widows from exercising Palas. I 
think the special circumstances in which Kasinath Mullick was 
laced at or about the time when the Pala came round to him 
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made the other members of the family acquiesca in the widow of 
Hagalal exer ising the Pala at that time. 


I have come to the conclusion that the juigment of Mr, Jus- 
tice Norman decided absolutely that the well established custom ia 
the family excluded a sonless widow of the founder's descendants 
from exercising Palas with regard to these three idols. That being 
so on the second issue I find that the custom with reference to the 
exercise of the Pala or turn of worship of the three idols mantioned 
in the plaint includes a sonless widow of a descendant of the 
founder from exercising the Pala whether that right of Pala was 
acquired by descent or otherwise. In that view it is not necessary 
to decide the other two issues. In my opinion the plaintiff in the 
present case has failed to establish her right to exercise the Pala 
and the present suit fails and must be dismissed with costs on 
Scale No. 2 with reserved costs. i 


Against this judgment, the plaintif appealed 
Messrs. A. D. Bose and B. K. Ghose for the Appellant, 


Messrs. B. L. Mitter, P. N. Chatterjee, K-S. Bannerjer, B. C. 
Ghose and N. N. Bose for the Respondents. | 

The judgments of the Court were as follows : 

Mookerjee, J.—This is an appeal under clause 15 of the 
Letters Patent from a judgment of Mr, Justice Fletcher, and raises 
the question whether a turn of worship of three family deities is 
capable of inheritance by the sonless widow of a male member of 
the family. The idols are of considerable antiquity and were 
established by one Krishtadas Mallik in the early years of the eigh- 
teenth century. 


On the goth July, 1868, Mr. Justice Norman, in a litigation 
between some members of the family, held it established upon the 
evidence that according to a custom of descent prevalent in that 
family, a widow without male issue did not take by inheritance her 
husband’s right to'a turn of worship. This conclusion was based 
on numerous intances of exclusion of widows without male issue,and 
was affirmed on appeal by Sir Barnes Peacock C. J. and Mr. Jus- 
tice Macpherson on the rath January, 1869. As pointed out by 
this Court in the case of Mahkamaya Debi v, Haridas Haldar (1) 
a turn of worship in respect of alienation or heritability may be 
subject to the operation of valid customs. In the case before us, 
the custom of exclusion of sonless widows has been acquiesced in by 


M (91g) 1. L. R. 42 Calc. 455; 20 C.L J. 183. 
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members of the family from generation to generation and has been 
judicially recognised. ‘To this. view, there is prima facie no founda: 
tion for the claim asserted by.the plaintiff. e 

Mr. Bose has however ingeniously argued on behalf of the 
plaintiff that the custom of exclusion is applicable only to a share 
inherited in a direct unbroken line from the original founder and 
does not affect a share like the subject matter of the present litiga- 
tion which was obtained by one member by transfer from another 
member. Now let us assume that although as pointed out in 
Rajeskwar Mullick v. Gopeshwar Mullick (1) a heriditary religious 
office is ordinarily inalienable under the Hindu Law, there may be 
explained in Makamaya v. Haridas (2), a custom validating aliena- 
tion in favour of a member of the family or of a person standing"in 
the line of succession(not otherwise disqualified, as for example, by 
personal unfitness). But this does not establish the position that 
a share so transferred is freed from the inherent restriction which 
attaches to it, namely, that it cannot devolve by succession on a 
sonless widow. We need not investigate the origin of this customary 
restriction ; it is not impossible that the custom represents a direc- 
tion given by the original founder. But whatever the origin of the 
custom, it is plain that the distinction relied upon by Mr. Bose 
cannot be recognised. If it were well founded, the members of tbe 
family might by mutual transfer free the right of worship 
from the operation of the custom; in other words, the custom 
might by this device be entirely extinguished. We hold accordingly 
that the custom of exclusion of a sonless widow affects a share, 
whether it has been acquiréd by inheritance, by transfer inter 
vivos, or by testamentary device. 


The result is that the decree made by Mr. Justice Fletcher is 
affirmed and this appéal dismised with costs (one set only), 


Chaudhuri, J.—I agree. 4 

Messrs, B. N. Basu & Co: Attorneys for the Appellant, 
Rutter & Co. Mr, S. N. Sen and Mr. N, G. Dutt: Attorneys 
for the Respondents. - 
A. T. M, Appeal dismissed, 


(1) (1907) 1. L. R. 35 Cale. 226; 7 C. La J. 315. 
(2) (1914) I. L. R. 42 Calc. 455; 20 C. L. J. 183. 
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Before Sir Asutosh Mookerjee, Knight: Judge, and Sir Ernest 


4 Edward Fletcher, Knight, Judge. 


CHATTURBHUJ CHANDANMULL 
v. : 


BASDEO DASS DAGA.* 


Jurisdiction—Clause, incorporation of —Making contract insensible—Arbitra- 
tion clause, resiling from—Suit in respect of portion of instalment— Elect: 
tion—Arbitration clause, if can be enforced as regards remaining instal- 
ment. i 
A clause contained in a first contract between the defendant and the importers, 

cannot be incorporated in a second contract between the defendant and the pur- 

chasers, if it makes the latter insensible : Thomas and Coy. Lid v: Portsea Seam- 

ship Coy. Lid, (1) 

In a contract between the plaintiffs and the defendant, there wasa following 
clause: `“ This agreement is to be deemed and construed as a separate con- 
tract in respect of each instalment of goods, and the rights and liabilities of the 
sellers and buyers respectively shall be the same as though a separate contract had 
been made out and signed in respect of each instalment.” The goods, under 
the contract between the plaintiffs and the defendant, were to be delivered accord- 
ing to “ shipment May and June.” : 

Held, that in-the absence of an indication to the contrary, the goods$were to 
be délivered in two equal instalments : Bilasiram Y. Gubay (2). 

Although the defendant might be at liberty to resile from: the arbitration 
clause [Dinabandhu v. Durga Prosad (3)] and to have recourse to a suit in 
respect of either instalment (treated as the subject matter of a separate 
contract), he could not, in respect of one portion of an instalment, institute 
a suit, andin respect of the remaining portion of that very instalment, take 
recourse to arbitration. : 


Appeal by the Plaintiffs. 
Application to set aside an arbitration award, 


The material facts appear from the following judgment of 


Greaves, J :—This is an application by the firm of Chatturbhuj 
Chundunmull for an order that an award No. 154 of 19:8 should 
be set aside or taken off the file and that the respondent firm 
should be restrained from executing the said award or taking any 
proceedings to enforce the same. 

*A ppeal from Original Order No. 106 of 1919, against the order of Mr. Justice 
Greaves, dated the 17th November, 1919. 

(1) (1912) A. Ce 1, 8 (2) (1915) 1. L. R. 43 Cale. 305; 23C. L. J. 62, 

(4) (1919) 1. L R. 46 Cale. 1041; 29 C. L. J. 3909. 
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Civir. “ On thé 4th August rotg, the parties before me entered intoa, 
1920 contract whereby the firmof Chatturbhuj Chundunmull agreed p 
Chatturbhuj purchase from the respondent firm 30 bales of dhooties at the price 
ae therein mentioned, shipment to be in May and June. The contract 
pean proceeds as follows :—“ We sold the goods as were bought by us of 
, Greaves, F, Lakshmichand J agannath, allowance chafage, all other terms accord 


ing to importers’ contract.” 
On the end January, 1919, the respondent commenced suit 
No. 7 of 1919, in respect of 27 bales out of the 30 bales referred to 
.in the contract. In the plaint in paragraph 3 the respondent prays 
to be allowed to reserve his right to proceed against the applicants 
Chatturbhuj C hundunmull for the recovery of any damages or for 
other reliefs that he may be entitled to in respect of 3 bales referred 
“to in the plaint, that is to say, the balance of the 30 bales. In the 
prayer of the plaint in clause 3 the respondent asks for leave to 
file separate suit for the recovery of bis claim in respect of these 
“3 bales. f 
In the month of March, rgro, the applicant filed his written 
statement in the respondent’s suit No. 7 of rgtg, On the rith June 
1919, the respondent gave notice of reference to arbitration in res- 
pect of the three bales, the balance of the 30 bales under the con- 
tract. On the agth July, rọrọ, the Chamber of Commerce made 
‘an award in respect of these 3 bales which was filed on the 12th 
August, tg19, and the execution of which is now sought to be 
restrained. 
Two points are made before me on -bebalf of the applicants. 
“First of a'l itis said that there is no arbitration clause under the 
contract which entitles the respondent to proceed to arbitration. 
Jt is said that the words “ all other terms” which follow the words 
“ allowance and chafage” must be read as being ejusdem generis 
to the preceding words “ allowance and chafage” and that I 
should not infer that the arbitration clause which was contained 
.in the Lakshmichand Jagannath’s contract was by the words to 
which I have already referred imported into the contract between 
the applicants and the respondent ; secondly, it is said that if this 
point fails that inasmuch as by the prayer of his plaint the 
‘respondent has asked for ‘leave to bring a fresh suit in respect 
of the three bales he has elected to proceed by a suit rather than by 
arbitration in respect of the three bales and that he cannot now 
and could not in June of this year seek to enforce any part of the 
contract by-arbitration. So far as the first point is concerned the 
terms of Lakshmi Chand’s contract which are capable of ascertain- 
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ment and which contain an arbitration clause are imported into 
e 
the contract before me between the applicants and the respondent 


ahd consequently I think that arbitration was permissible between’ 


the parties under the terms of the contract in suit. The other 
matter seems to me to present some little difficulty. Counsel for 
the respondent refers me to clause r2 of the agreement which is 
set out in paragraph 6 of the affidavit of Kissen Gopal Daga filed 
on the 27th August 1919, whereby it is provided that the agree- 
ment is to be deemed and construed as a separate contract in res- 
pect of each instalment of goods and the rights and liabilities of 
the sellers and buyers are to be the same as though a separate con-. 
tract had been made out and signed in respect of such instalments. 
As against this it is said that the contract provided for only two 
instalments in the months of May and June and that the 3 bales form 
part of the June instalment in respect of r2 bales of which the suit 
has been brought. It appears from paragraph 7.of the same affidavit 
to which I bave already referred that the goods were delivered in 
various instalments and that one of the instalments was the 3 bales 
to which I have already referred. But-the real difficulty seems to 
me to be whether the words in the prayer of the plaint filed by the 
respondent amount to an irrevocable election to proceed by suit 
rather than by arbitration. Although the matter is not free from 
difficulty the conclusion that I have come to is that these words 
must not be taken to be an irrevocable election by the respondent 
to proceed by suit rather than by arbitration, I think once he was 
given leave to enforce his claim’by separate proceedings in respect 
of the three bales that even though he has asked for leave tb 
proceed by way of suit he is not barred from enforcing his rights 
under the arbitration clause contained in the contract. This being 
so I think the application fails and must be dismissed with costs, 


Against this order, the plaintiffs appealed. : 
Messrs. B. C. Mitter and S. C. Bose. for the Appellants, 
Messrs. B. L. Mitter and S. N. Banerjee. for the Respondents, 


The judgments of the Court are as follows : 


Mookerjee, J.—This is an appeal from a judgment of Mr. 
Justice Greaves whereby he has refused to set aside an arbitration 
award. The events which led up to the award in question lie in à 
rarrow compass and may be briefly recited. 


On the 4th August 1918, the plaintiffs appellants bought from 
the defendant respondent zo bales of dhoti. The defendant himself 
had purchased the goods from an importer Lakshmi Chand Jaggan- 


idi 


Civit. 





1920." 
aw 
Chatturbhuj 

v. 
Basdeo. 


Greaves, F. 


— 


February, a9. 


148 


Civi. 


1920. 
ww 
Chatturbhuj 

nm. 
Basdeo. 


Mookerjee, Fe 


fdk cdlcurta Law JOURNAL. — (Vou. Xxxiil.. 


nath under a contract, dated the agth July.1918. The terms of the 
contract between the plairtifis and the defendant were as follows : 
“We sold the goods as were bought by us of Lakshmi Chand Jaganf 
nath, Batta (allowance) chafage, all terms according to Bahar (im- 
porting) firms, godown due according to Bahar-interest, cooly hire, 
according to Bhitar (bazar).” On the 7th January 1919, the defen- 
dant instituted a suit in this Court in respect of 27 out of the 30 
bales, on the allegation that the plaintiffs had wrongfully refused to 
accept delivery. On the 11th June tgrg, the defendant referred to 
arbitration by the Bengal Chamber of Commerce a similar dispute 
in respect of the remaining three bales. O4. the agth July 1919 an 
award was- made in his favour and it was filed on the rath August, 
1919. The plaintiffs thereupon instituted the present proceedings 
and applied for cancellation of the award. Mr. Justice Greaves 
has refused the application. Oa the present appeal, the validity of 
the award has been questioned on two grounds ; frst, that the arbi- 
tration clause embodied ir the contract between the defendant and 
the importers was not incorporated into the contract between the 
plaintiffs and the defendant ; and secondly, that even if the arbitra- 
tion clause be deemed to have been incorporated, the defendant, by 
reason of the institution of the suit in respect of 27 bales, was not 
competent to make a reference to arbitration with regard to the 
three remaining bales. In our opinion, both these contentions are 
well founded, and the award must be set aside as made without 
jurisdiction. 

As regards the first point, we have to consider the terms of the 
arbitration clause contained in the contract between the defendant 
and the importers. The fourth clause of that contract was in these 
terms : "Any dispute or claim under this contract is to be settled by 
the Bengal Chamber of Commerce or at the option of the seller by 
two merchants onthe Bengal Chamber’s list, one to be chosen by 
each party.” Now if we read the contract between the plaintiffs 
and the defendant as also the contract between the defendant 
and the importers it is impossible to hold that the arbitration clause 
contained in the latter has become incorporated. in the former by 
virtue of the expression “all terms according to the importing firm,” 
Reliance has been placed by the appellants upon the decision of 
the House of Lords in the case of Zhomas & Co. Ltd. v, Portsea 
Steamship Co. Lid. (1), where the decision of the Court of Appeal 
in Hamilton & Co. va Mackie & Sons (2) was approved. In the 
latter case a bill of lading contained the words “all other terms and 

, (1) (1919) AW Core (2) (1889) 5 T.L R, 677. 


7 
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„Conditions as per charterparty” and the gharterparty contained an 
aybitration clause. In an action by the shipowners against. the 
consignees of the cargo and the endorsees of the bill of lading, the 


Court refused a stay on the ground that the arbitration clause in | 


‘the counterpart was not incorporated in the bill of lading. Lord 
Esher M, R. said that where ina bill of lading there was such a 
condition as all other conditions as per charterparty, the conditions 
of the charterparty must be read verbatim into the bill of lading as 
though they were there in extenso., Then, if it was that any one 
of the conditions of the charter party on being so read, was incon- 


sistent with the bill of lading, they were insensible and must be. 
disregarded. The arbitration clause referred to disputes arising not , 


under the bill of lading but under the charter party. The condition 
was therafore insensible and had no application to the dispute; which 


arose under the bill of lading. This view was approved by. the , 
House of Lords. Reference, however, was made, on behalf of the. 


respondent, to the decision of the Court of Appeal in the case of 
Temperley Steamshipping Co. v. Smyth & Co. (1). That case, in 


our opinion, is clearly distinguishable. The arbitration clause in that . 


case, contained in a charter party, was held to apply to a dispute as 
to delay in the unloading of a ship after the completion of the 


loading, notwithstanding that the charterparty contained the usual _ 


cesser clause, providing that the charterers’ liability should cease 
upon the shipment of the cargo. The bill of lading, however, incor 
porated “all the terms and exceptions” contained in the charter 
party, and gave the owner or master a lien on the cargo, inter alla, 
for demurrage. But, the fundamental point in that case was, that 
the parties to the bill of lading and the charter.party were the same, 
In the case before us, the first contract is between the defendant 


and the importers and the second, between the defendant. and his.. 
purchasers, The clause sought to be incorporated clearly refers to a, 


dispute or claim “under this contract,” that is, the contract between 
the defendant and the importers, and if that. clause were incorporat« 
ed into the contract between the plaintiffs and the defendant, 
the result would be that, to uŝe the language of Lord Esher, the 
contract would be insensible. We must hold accordingly that the 
arbitration clause was not incorporated into the contract between 
the plaintiffs and the defendant, and the reference to arbitration 
was completely slira vires, 

As regards the second point, we have to examine the effect of 
the twelfth clause of the contract between the defendant ‘and: the 


(1) (1905) 2 K. B, 79t. ` 
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importers, assuming that this clause was incorporated by reference 
in the contract between the plaintiffs and the defendant. Thg 
clause .was in these terms: “this agreement is to be deemed 
and construed as a separate contract in respect of each instalment 
of goods, and the rights and liabilities of the sellers and buyers 
respectively -sball be the same as though a separate contract’had 
been made out and signed-in respect of each instalment.” Now, the 
goods, under the contract between’ the plaintiffs and the defendant, 
were to be delivered according to “shipments May and June.”: Pre- 
sumably, in the absence of an indication to the contrary, [Bilasiram 
Thakurdas v. Gubbay(t)] the goods were to be delivered in two equal 
instalments of 15 bales each. Consequently, when the defendant in- 
stituted a suit with regard to 27 bales,he must be deemed to have sued 
in respect of the first instalment and a portion of the second instal- 
mient. Now, although the defendant might be at liberty (Dinabandhu 
vi Durgapersad (2) ; to resile from the arbitration clause (assuming 
the same to have- been incorporated into the contract between 
himself and the plaintiffs), add to have recourse to a suit in respect 
of either instalment (treated as the subject matter of a separate 


contract), he could not, in-respect of one portion of an instalment, 
_ institute n- suit, and in respect of the remaining portion of 


that very instalment, take recourse to arbitration, when he instituted 
the suit for the 27 bales, he made his election with regard’ to, 
not only the first; but also the second instalment ; he cannot now be 
permitted to resile from the position deliberately taken up by hit 
and to fall. back upon the arbitration clause in respect of the 
remaining 3-bales. We cannot, in this connection, overlook the 
significant fact that, in his suit, the defendant has obtained leave 
under order 2, rule 2 of the Code of Civil Procedure reserve 
ing his right against his adversaries in respect of these three bales, 
and has asked for liberty to add to his claim tor the 27° bales suoh 


“sum as he may be entitled to recover on account of the three bales, 


In these circumstances, the conclusion is inevitable’ that he was 
pot;competent to make a reference to arbitration, ‘even if the arbitra- 
tion clause be deemed to have beeh incorpordted in his contract 


"with ‘the plaintiffs, rt, 


The conclusion follows that the arbitration proceedings were 
held andthe award made without jurisdiction, The appeal is 


, GJ Gots) 1. L. R. 43 Cale. 305 5 28 E. L. J. 6a. 
(3) (1919) I. L. R. 46 Calc, 1041 3 29 C, L. J. 3998 
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allowed, and the application to set aside the award is granted, with 
costs both here and in the Court below,, | 


“ Fietcher, J.—I agree. 
Babu Kumar Krishna Dutt ; Attorney for the Appellants. 
0. C. Ganguli & Co Attorneys for the Respondents.. 
AT. M, Appeal allamed, 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, 
and Sir Ernest Edward Fletcher, Knight, Judge, 


EZEKIEL ABRAHAM GUBBAY 
Y. 
RAMJUSROY GOLABROY.* 


Contract—Discharge of—Shipment impossible—Goods not ready for shipmeni— 
Impossibility, when excuse for CLOTS EAA fermi Earca 
majeure,’ . 


There must be proof of an embargo on shipping, so asto make applicable 
the principle of suspension or discharge of a contract : Hadley vs Clarke (1); 
and Geipel v. Susith (2). 

If the seller has no goods at all, ready for shipment, he dans take advan: 
tage of the circumstance that shipment wasimpossible ; that defence should be 
available, only to a person who, but for the impossibility of shipment by reason 
of circumstances beyond his control, was in fact in a position to fulfil his engage- 
ment. 

Impossibility as an excuse. for non-performance must, asa generd! rule, bea 
physical or legal impossibility and not merely an impossibility with reference to 
the ability and circumstances of the promisor. The application of the principle 
that “ commercial impossibility,” that is, extreme and unforeseen cost or difia 
culty of performance is no excuse for performance. 

The rigidity of the rule that an express unconditional adika is not generally 
dissolved by its performance being or becoming quite. impoasible in fact, by reason 
of particular circumstances, has been relaxed, and exceptions have been engrafted 
thereon. The doctrine of frustration of adventure has become -a gloss on the 
older theory of impossibility of performance which it has greatly developed under 
the guise of reading “f implied terms” into contracts, : ` 


* Appeal from Original Decree No. or of 1919; against the decree of Mre 


Justice Rankin, dated the 24th July, 1919. 


(1) (1799) 8 T. R. 259. 
(2) (1872) L. R. T. 9. B. 404. 
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- In matters of business, a thing is said to be impossible -when it ig not prac- 
ticable ; and a thing is impracticable when it can only be done at an excessive or 
unreasonable cost.’ Moss v. Smith (1). 


The expression “ force majeure (a)” is taken from the Code Napoleon and has 
a more extensive meaning than “' act of God ” or “ vis major, ” though it may 
be doubtful whether it inclgdes all “ causes you cannot prevent and for which 
you are not responsible. 1”? Malsoukts'v. Priesiman & Go. (2). 


Appeal by the Plaintiff. 
Suit for damages for breach of contract. 
The material facts appear from the following judgment of 


Rankin, J.—The plaintiffclaims Rs. 5,780 for failure to deli- 
ver certain Java sugar under a contract dated a3rd March for roo 
tons of that commodity.. Thé damages have been agreed as claim- 
ed and only the question of liability requires to be determined. 
The plaintiff in his plaint sets outa letter of the 25th April from 
the defendant which rung as follows: “ Please note this, that the 
goods of the above contract is shipped in April” and he states in 
his plaint that about the-roth May the April shipment on this sugar 
arrived in Calcutta. The contract itself of the 23rd March isin a 
form which requires no observations from me except as regards 
clause 2, and for the present I will confine myself to what I will 
call the force majeure part of that clause, “Provided also that if 
shipment within the time allowed for shipment as afuresaid of any 
goods bought, procured, or available for shipment in pursuance 
hereof shall be prevented by. (then comes a list of the different 
causes): or force: majeure including all causes .or occurrences 
beyond'the control of sellers, or in the event of delivery of the 
goods intended or available for delivery being prevented by any of 
the causes aforesaid, sellers alone shall have the option of cancel- 
ling this contract in respect of the quantity of goods the said ship- 
ment or delivery of which shall have been so prevented.” For the 
purposes -of- this -contract-it is agreed that it was a contract for 
March shipment in the sense thatthe goods to bea good tender, 
must have been shipped from Java as per bill of lading date, -on 
some date between 1st March and r sth April The plaintiff's- case 
is that no extension of time was ever granted or ever asked ; that 
he. understood the letter of, the, 25th April to mean that the goods 
were tobe shipped according to.the contract within the days of 
Stace between the rst March and xsth April and his claim is for 

(1) (1850) g C. B, 94 (103) ; 82 R, Ri 307 (aia) 00O 

[ *(a) Meaning—' Superior power ’-— Rep. ] a. S 

a\(tg15) 1 K, B. 681. T eee 
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* damages for ‘failure to deliver the March shipment and not for Civit: 
breach of any new contract in respect of ‘April shipment. It is 19206 
quite clear upon clause z that in the case where shipment is de- Ezekiel Abrabam 
layed so as to be made beyond the days of grace, the buyer is not v. 

Ramjusroy, 


entitled to damages for that but there is no provision which would 
prevent him from refusing to take delivery of the goods as being Rankin, F, 
goods not of the nature or kind provided for under the contract, 
The sellers on the other hand, if there is delay in shipment owing 
to any one of the causes specified in the force majewre’clause has 
the right to cancel the contract by his own hand. There can be no 
question that he was under no obligation to offer to the plaintiffs 
April shipment just as there can be no question that the plaintiff 
was under no obligation to accept any such offer, if in fact it was 
made. In this case, asa matter of fact the sellers purported to 
cancel the contract by a letter dated gth May, and the only ques- 
tion is, therefore, whether, there being no new contract, the sellerg 
were entitled to cancel under clause 2. The fact that later on in 
June, an offer was made to the plaintiff of certain goods under the 
contract, which offer was refused by him, after action brought, does 
not in any way affect the issues in this case. 
Now the seller's case is that his suppliers were the Harrisons 
Eastern & Export Limited from whom he had bought 150 tons by 
two contracts dated rrth and rath March, the contracts being on 
exactly the same form of contract as that on which he afterwards 
on the 23rd March resold part to the plaintiff. The sellers allege 
that about the middle of or perhaps a little later on in March, all 
the Dutch Shipping Companies refused to accept any goods at Java 
or to allow vessels to sail ; that cargo which was in the act of being 
shipped was stopped; that no bills of lading would be granted 
after that decision took effect and that normal business was not re- 
sumed until sometime in the middle of May. His case is that the 
goods which Harrison and Crosfield at Java, suppliers of the 
Calcutta house of Harrisons Eastern and Export Limited, had ready 
to ship could not be despatched ; that his suppliers had made a pro- 
per contract of affreightment with the Dutch Company ;and that 
his suppliers under the clauses of the contract rightly cancelled 
the contract with him and he similarly cancelled with the plaintiff, 
Now as to the sudden refusal of the Dutch lines to accept or load 
goods there can be no doubt at all, Ihave had the evidence of 
Captain Brauwer who was with his boat at Java at the time, namely, 
the " Ceram.” I have also had the evidence of Mr. Major from 
the Dutch Shipping Company's office. It is conceded by Mr, Hyam 
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for the plaintiff that these gentlemen gava proper and undeniable 
evidence of an interruption of this sort in the course of business: 
Indeed, in the course of the cross-examination of Mr. Simpson Who 
gave evidence on behalf of the defendant’s suppliers, Mr; Hyam 
made a suggestion that this detention or withholding of Dutch. 
Shipping in Java was due to the conduct of the shipping companies 
themselves ; that it was due to the fear on the part of the Shipping 
companies that their ships, if they came to British Ports, would 
be commandeered ; about the fact of the interruption by a sudden 
decision which “took place sometime in March of the ordinary 
course of business on the part of exporters from Java, there can be 
no doubt af all, 

As to the reasons which caused this decision to be made, there 
is I think no proper or reliable evidence. It is quite clear that the 
war had got something to do with that decision, but there is no 
proper proof before me that the decision as taken in compliance 
with an order of the Dutch Government or any act of’ state on 
the part of either Dutch or British Governments, There is in the 
proper sense of the word, no evidence of an embargo. There is 
also a question as to a provision by the Dutch Government that 
sugar could not be shipped except under license. I do not think 
the ‘facts -as regards that are proved at all. I am inclined to 
think that at some stage, the Dutch Government did put 
some restriction requiring a license for the export of sugar but 
I do not think that had anything to do with the present failure 
to get these goods shipped. It may or may not be that there was 
reason in the apprehension of the Dutch companies. It may or 
or may not be that they acted under the advice or with the conni- 
vance or with the consent of the Dutch Government. There may 
have been some lingering notion that the spirit of Canning, or the 
high-handed promptness of Canning was not dead in England. Be 
that as it may, and I express neither surprise, regret or pleasure, 
the fact remains that all Dutch Steamers by a decision of their 
owners were held up in Dutch waters at Java and that this decision 
was taken for reasons which were certainly not ordinary reasons of 
trade but were exceptional reasons connected no doubt with the 
European War. 

Now I think that this sudden refusal was a cause or occurrence 
beyond the control of the sellers within the meaning of these words 
as they appear in clause 2 of the contract. I quite agree that these 
words do not apply at all except when the goods in question are 
available and are otherwise'ready to be shipped. I am inclined to 

think too that itis fairly clear that no ordinary default by the seller's 
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suppliers in getting the goods shipped- or to making contracts of 
affreightment would come within this clause. I think there must 
be some abnormal cause which prevents goods from being shipped 
which are ready for shipment. It may well be also that the seller 
would be precluded from relying upon any such cause if at the date 
of the contract he knew that the cause was in operation. That 
may raise a defence by way of estoppel or otherwise in the mouth 
of the buyer. There is not the least necessity that such a cause 
should be an act of God. There is no question here of considering 
whether the cause comes within the meaning of words in a policy 
“ capture or sejzure or detention” or within the exception in respect 
-of restraint of prices. I have to give these words what I- think 
their reasonable meaniog as they appear in a commercial contract 
for the sale of goods and I thiok that from whatever motive this 
decision, this far reaching action of the Dutch Government was 
dictated, the decision itself was a cause of the kind contemplated 
by the words which I have mentioned in clause 2. So far it is not 
necessary for me to consider any question with regard to the letter 
whose admissibility in evidence has been a matter of dispute. 

It is also clear to me that it is no answer on the part of the buyer 
to say that these goods could have been shipped in the first portion 
of March. The seller had upto the 15th April to ship them in the 
ordinary course of fulfilling the contract. He was in no way 
obliged to ship them at the earliest possible date to satisfy 
the definition of the goods under the: contract; the seller 
having quite reasonably intended to ship them later than the first 
half of March, there suddenly comes into operation a cause which 
prevents him shipping them until well on in May ; that -seems to 
me to be a case that is amply covered by the provisions of clause 
#. There are goods available for shipment in time for the pur 
poses of the contract and the shipment of these goods is prevented 
by a cause occurring in the middle of that period, and that-I think 
ig quite sufficient to satisfy the clause, 

Now on these findings, so far as I can see, there are really only 
two contentions raised on bahalf of the buyer that requires consi- 
deration. The first contention is that there is no evidence that-the 
defendant ever meant to supply the plaintifs contract out of Har- 
risons’ contract with him, or that Harrisons had ever allocated par- 
ticular goods lying in Java to meet the defendant’s contract with 
them. That is the first contention. The second contention is that 
as this decision affected only Dutch Shipping Companies and as 
“there are other lines of Steamers by which conceivably these gocds 
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might have been transported to Calcutta, the seller has not suc, 
ceeded in showing that shipment of these goods was prevented by 
the decision of the Dutch lines. Now on the question whether the 
defendant ever meant to supply the plaintiff out of Harrisons’ goods 
or whether Harrisons bad ever allocated any goods to the plaintiff, 
it seems ‘to me that the correspondence between Harrisons and the 
defendant is clearly evidence and no objection has been taken to 
these letters, I will proceed therefore to consider what the position 
was with regard to this matter. On the evidence of Mr. Oakes and 
Mr. Simpson I am satisfied that Harrisons and Eastern Export 
Limited of Calcutta were the buyers from Harrison and Crosfield 
in Java. They are affiliated companies it is true but the one is not 
a mere agent of the other: the relationship is that of vendor and 
vendee. It is clear too that Harrison and Eastern Export Limited 
are direct importers from Java. Their practice, when goods are 
ordered from Java, is not to allocate specified goods at once to any 
particular contract of resale by them, but to take care that in re- 
spect of each month’s shipment they have sufficient goods on order 
to supply all contracts of sale upon which they have bound them- 
selves; as the goods arrive in Calcutta, they distribute them or 
deal them out in satisfaction of their contracts of resale by giving 
notice to their buyers to come and take delivery of the goods, 
There.can be no question therefore of enquiring whether or not 
the goods lying at Java and unable to be shipped had been 
allocated by Harrisons to the plaintiff or to any body else, ‘The 
time for allocation had not arrived at all. In the same way there 
can be no question to the plaintiff as between himself and the 
defendant -having hada right to any particular specified goods, 
either those lyirg in Java or those on other boats on the high seas, 
Appropriation of these goods is not done until about the time of 
the arrival of the boats when people know what the boats are 
bringing. 1 find when I come to look at clause 2 of the contract, 
that the draughtsman of this contract-is perfectly well aware of 
these faets and of the course of business. Looking at clause 2 alone 
1 find at the commencement this provision “ Provided always that 
early shipment or late shipment (if not late by more than 15 
days ) or delay in arrival caused otherwise than by shipment late 
by more than 15 days, will not entitle buyers to cancel this con- 
tract or to refuse to take delivery of ‘what ?—of any goods ship- 
ped in pursuance of this contract or intended by sellers for the 
fulfilment thereof or available for such fulfilment.” Then it goes 
on to say that “the dates of bills of lading in respect of goods 
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shipped or intended as aforesaid or available for the fulfilment 
*thereof shall be conclusive evidence against the buyers of date of 
sMipment” and in the very clause itself with which I am concerned 
when it comes to that part of the clause which deals with the preven- 
tion of delivery, the language is the same “in the event of delivery 
of the goods intended or available for delivery being prevented by 
any of the causes aforesaid, the sellers shall have the option of 
cancelling this contract in respect of the quantity of goods the 
said shipment or delivery of which shall have been so prevented.” 
Therefore there can be no question that what Mr. Oakes and Mr. 
Simpson told me about their practice as importers in the matter of 
specific appropriation of goods is the very practice contemplated 
by this contract. The nxt question is whether the defendant has 
not gone further and satisfied me (it may be quite unnecessarily) 
that he was looking to Harrisons’ contract for fulfilment of his con- 
tract with the plaintiff. I think he has. In view of the cross- 
examination of Mr. Oakes when he was asked whether it was not 
the case that Harrisons Eastern and Export Limited were assisting 
to defend this action because they were really defending themselves, 
I felt somewhat astonished when it was contested by defendant’s 
counsel in reply that the defendant was relying on Harrisons’ con- 
tract with him. When I come to look into the position on the 
correspondence between Harrisons andthe defendant, I think the 
matter is perfectly plain. The difference in price which was the 
defendant’s profit on resale as mentioned by him in the corres- 
pondence to Harrisons is rr as, That is exactly the difference 
between the defendants contract with the Harrisons and 
Eastern Export Limited and the contract with the plaintiff. In 
addition to that the moment that Harrisons take up the defence 
of force mojeure, the defendant takes it against the plaintiff. 
It was said by Mr. Hyam that if one looks at the letter of 
oth May from the defendant to the plaintiff cancelling this con- 
tract, and if one looks at the letter in relation to the whole 
correspondence, the letter indicates that Harrisons is the source 
of supply that the defendant basin mind. But the matter does 
not stop there. One bas only to look at the letters of the roth 
April received and sent by the defendant following on one another, 
to see that the Harrisons’ contract is the source of supply ; and as 
regards the 25th April I think there too it is clear that the conversa- 
tion between the banian of the defendant and the representative of 
the Harrisons and Eastern Export Limited was the occasions of 
the letfer sent by the defepdant to the plaintiff on the 25th, In fact 
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on this point I have no hesitation in saying that if it is necessary 
for the defendant to prove thé intention throughout of satisfying 
the plaintiff out of Harrisons’ goods, the defendant has proved it. 
The only point that can be made on the matter arises out of a 
piece of evidence given by the plain:if himself. The plaintiff says 
that both before and after the 25th April he was constantly asking 
the defendant by what boat his goods were coming out. He was 
told they were coming on the “ Waitoma.” I have not the slightest 
doubt that the plaintiff knew, just as well as the defendant, that 
until a merchant gets ah arrival notice he does not really know 
for certain wheth.r bis goods or goods, which are going to be 
allocated for him, are coming on a particular boat or not. Goless 
of course he goes aid mik2s soma special arrangement with his 
seller and fn the case of the seller not being the original importer, 
with the original importer, it seems to me difficult to suppose that 
the seller can never be certain of the particular boats which are 
bringing the goods which ara or rather will be allocated for him. 
At this time boats had been failing to arrive for a very long time, 
The “ Waitoma” was one of the first boats after the iaterruption, 
and I bave not the slightest doubt that everybody who was con- 
cerned with the suzar trade was saying either to himself or to 
other merchants with whom he was dealing “let us hope for the 
best, the ‘ Waitomy’ is now coming and there is every chance that 
she will bring our goods.” Ihave no doubt that the hoses that 
were entertained at that time in regird to that ship exceeded her 
carrying capacity many times over. When it is put bofore ma that 
even after the 25th April, when the defendant knew that Harrisons 
were trying to canc-l their contract, the defendant still says “ The 
Waitoma is coming, that is the boat I am looking to,” I see noth- 
ing to cause any surprise. The idea that that is any proof that the 
defendant had never looked to Harrisons’ contract but relied on 
some other hypothetical contract to satisfy his contract with the 
plaintiff, seems to me to put far too great a strain ona simple and 
very natural conversation. Asa matter of fact I know nothing 
about the “Waitoma” except thatit arrived on the roth May, 
The plaintif himself stated on hearsay -evidence that the 
“ Waitoma” arrived in Java on the 23rd April. If that be true, 
she could not possibly be carrying goods, one would suppoie, on a 
March bill of lading ; there is no evidence that there was a single 
package that had been shipped in March on this boat and I know 
that the plaintiff was unwilling to accept anything except what 
answered to the strict terms of the contract. It has been suggested. 
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that in respect of these goods there was appropriatioa by the plain: 
tiff to the defendant on the ‘ Waitoma,” I can only say that I fail 
to understand that argument in relation to the facts of this case 
for the simple reason that that argument is out of all relation to 
those facts ; I think therefore on the first objection the plaintiff 
cannot succeed, 

I cone now to consider the other line of resistance which the 
plaintiff takes. He says that because this particular line of boats 
were not loading goods, it does not follow that the goods were pre: 
vented from being shipped if there were other lines available to the 
defendant. If that is put as a broad proposition I certainly agree, 
I do not think that the seller would come under the provisions of 
this clause, if all that happaned ' was that one set of arrangements 
for shipping had fallen through and there was plenty of other ship- 
room which the defendant could have engaged. I have to ccnsider 
whether or not it was a gratuitous and unnecessary thing that 
Harrisons’ goods from Java did not come along. The argument 
must be taken to mean that Harrisons’ people ought to have shipped 
the goods under the contract and did not do their duty, The 
evidence is that the Calcutta house would make the contracts of 
affreightment. It certainly would have to be consulted in this case. 
It seems to me upon that that I can enquire into what Harrisons 
did on the correspondence as between them and Harrisons and 
Crosfield, their vendors, That correspondence was tenderd in and 
was objected to by the plaintiff. For this purpose, I think it is ad- 
missible. But I do not think necessary to rely upon that because 
after the cross-examination of Mr. Simpson the plaintiff put in two 
letters out of that correspondence, namely, the letter of the agth 
March from Harrison and Crosfield to the Calcutta house and the 
letter of the gth may from the Calcutta house to the Java sellers. 
Oa the 29th March the letter from Harrison and Crosfield runs as 
follows “Present position. On the 16th instant you asked us for the 
lowest-rupee offer Calcutta March April shipment to which we replied 
on the 18th that shipping and financing of exports were at a complete 
standstili pending settlement of the present dispute regarding tonnage. 
As you ate aware all Dutch ships are held up in Dutch East Indies, 
which means that no exports are taking place. Drafts covering ship- 
ment already loaded and still laying in Java are not’ being nego- 
tiated by the Banks and exchange between here and the outer world 
is very low indeed and, as is only to be expected, the, banks are re- 
fusing to consider any future buying business. As already advised 

_ you, ithas nof been arranged that, subject to the resumption of 
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' sailings, the Shipping Company will take 1750 tons in April and, 


1750 tons in May and it goes onto say “we are keeping in clase 
touch with everything and immediately there is any signs of definite 
settlement will telegraph you.” At the end of the letterit is stated 
Now that it is impossible to obtain March bill of lading for 1750 
tons we have obtained a declaration from the Shipping Company, 
which is enclosed herewith, stating that owing to the detention of 
their steamers it has been quite impossible for them toeffectlany fur- 


ther shipments in March. We trust this will satisfy the requirements 


of your buyers. There are no transactions to record and. all business 
is totally suspended in the meantime.” The letter of the oth May 
from the Calcutta house sets out various telegrams; among others 
it sets out the telegram which was sent on the and May “Cables 
received noted April freight cancelled stop committed for roo tons 
if shipment can be effected by 15th May if Scheepsagentur not load- 
ing cable what chance outside tonnage.” And the reply to that is 
on the 4th. “Sugar export now only possible by special license out- 
side tonnage almost impossible.” There are further references within 
the four corners of this letter which throw light upon the position 
in Java at that time. In addition to that I have got the evidence of 
Capt. Brauwer who was actually there with his „boat the “Ceram” 
during March and upon this question whether it was possible to get 
other shipment, witness was asked in re-examination this question :—- 
(question No. 77). 

“Q. You have been telling us of the various lines of steamers 
which have been running between Java and Calcutta in March 
1918 Was any ship of the Nippon Yusen Kaisha or the Nether- 
lands Company running between these two ports?” On that the 
plaintifi’s counsel objected to the question. He says “I object to 
the question because before the question the answer is given by the 
witness, the witness must be competent to say as to whether he is in 
a position to say as to what ships left the Port and keep a register 
of shipping.” Then I said that the witness would not give an answer 
if he did not know. Then there was some further argument and 
I. put the question myself. “In March 1918 was there any boat 
plying at Surabaya belonging to the Nippon Yusen Kaisha? 
(Answer)—~I can’t say. “(Q. 79) Were there any boats of any 
other linea besides yours and the Djocja at Surabaya? (Answer) 
Only Dutch lines so far as I know, It is more than a year ago. I 
can’t say. | 

(Q. 80)—Apart from the fact that there might be one or two 
have you forgotten that the bulk of the other boats were Dutch ? 


A 
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(Answer)—I know there were 41 Dutch,ships alone in Surabaya. 
e (Q. 8r)—Do you remember any ships other than Dutch at that 
time ? 

A.—No: only the interned German lines. ” 

Well now in that position I have to -makè up my mind whether 
within the reasonable meaning of the contract these goods were 
‘prevented from being shipped by this decision which put out of ac- 
tion all the Dutch shipping companies lines. I think that they 
were. It seems to me that the correspondence between the Harti- 
sons’ Calcutta house andthe Harrisony’ house at Java shows that 
the Harrisons’ House at Java—quite sensible people—were an- 
xious to fulfil their contract and'to do their best. If all the Dutch 
boats were out of action there must be shortage of cargo room 
somewhere ; it cannot be on clause 2 that every selleris bound 
to compete with every other to have his goods shipped by other 
lines at exhorbitant rates, with a notion that the other boats would 
be able to take up the amount of goods that ordinarily kept the 
whole of the Dutch shippiag Companies going. The only result 
would be that a few would ruin themselves ; and the usual quantity 
that the Dutch Shipping Boats carried would still be short less per- 
haps a smal! margin to the extent to which the other boats could 
run more full than usual. Iam perfecily satisfied that this position 
which the Dutch Shipping Companies created paralysed Java ex- 
` port business and that Harrisons at Java would have got over this 
obstacle if they could have possibly done so. I think it was a very 
formidable and high obstacle indeed and that it prevented the ship- 
ment of goods under Harrisons’ contract with the defendant If 
those suggestions could have removed the obstacle between the 
date of which Captain Brauwer speaks in March and the 15th 
April I do not think it would still have been paralysing banking 
and shipping business in May. It is a mere mistake to suppose 
that physical impossibility alone is covered by this contract though 
this was bolily argued on the strength of cases which apply where 
‘no right of cancellation has been reserved. Now that is really all 
that is in the case. I think this is a Jona fide case by a seller who 
has sold upon the usual market contract, whois only claiming the 
‘protection that it was intended by the market that sellers should 
have when this form of contract was adopted. The contract is one 
which exempts a great many things from the sellers’ responsibility, 
such as bankruptcy, failure of manufacturers or suppliers ‘etc., for 
which sellers as a rule are held responsible.: I have no doubt that 
this is qı İtə a dona fide case and I think that this is the meaning of 
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‘clause 2, I give judgment for the defendant in this case with costs, 


- The suit will be dismissed. 


Mr. Hyan.—tI submit that your TE will exercise ‘your dis- 
cretion in awatding costs against the plaintiff for these reasons. 


' -Youri Lordship wtll remamber that the plea in justification of the 


. defendant’s conduct was first force majeure. They have not estab- 
. lished that, because you have held that there was no force majeure. 


Upon that we filed our action on the allegation that there was force 
majeure and that was the occasion of our coming to Court, and by 
reason. of the fact that the defendant did not disclose the circum- 
stances which hé now has relied on, namely the contract with Har- 
risons ; I submit that they should not get full costs of suit. There 
is a class of cases which exenpts persons although they lose their 
action from paying costs when itis felt by the other side that that 
was the cause of the litigation. Then your Lor dship will remember 
that when the action was brought the defendant relied on the ques- 
tion of embargo and your Lordship has heli that there wasno em- 


: - bargo, Your Lordship will also remember the costs of the 24th 


`x 


twhicly were reserved. That was really an act of grace extended by 
your. Lordship to the defendant fer the purpose of getting together 
his evidence; 

` The-Court.—I mean to give you those costs thrown away by 


- reason ofthe adjournment and a new hearing. 


‘Mr. Hyam.—I ask for one day’s costs. 

The Court.—I do not think that is unreasonable. I am- going 
to give Mr. Ghose his costs of the action. 

Mr. B. C: Ghose. —Then the only question remains as regards 
the costs of the 24th on which day you granted me an adjournment 
to get this evidence. ‘The case proceeded till 4 P, m. on that date. 
It may be that half an hour of your Lordship’s time was wasted ; 
1 do:not know how my friend can ask for costs of that day because 


“the evidence was effective and was before your Lordship on that 


date. | Apart from that, sunlesa my friend can show that he had any 
‘witnesses whose costs could be deducted from the costs of that day, 
T submit that I should have my costs, i 
Mr. Hyam.—Alter your Lordship gave the adjournment one 
of the defendants’ witnesses had to ba examined de bene esse, 
` . Mr. B. C. Ghose.—Your Lordship will deal with the costs of 
that de dene esse examination apart from this question. I submit 


- your Lordship should give me the general costs of the suit and with 


-regatd to the de dene esse examination your bika can deal with 


. that on any ‘footing that you like, 
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"The Court.—Mr. B. C, Ghose’s client will get the costs of the 
whol@ action, but one day’s costs will be deducted from the costs 
which the plaintiff has to pay. 

Mr. B. C. Ghose.—I ask your Lordship to certify that the costa 
nf the day on which Capt. Brauwer was examined be as of one 
Jay’s hearing because I understand there isa difference in scale 
between taxation of costs of de dene esse examination and costs of 
one day’s hearing. 

The Court.—I am not going to make any special order as re- 
regards the scale on which those costs are to be taxed. The defen- 
lant will get the whole costs of the action less costs of one day’s 
nearing. 

Against this decree, the Plaintiff appealed. 

Messrs. B. L. Mitter and Hyam, for the Appellant, 

Messrs, Zorab and B. C. Ghose for the Respondent. 


CG AY. 
The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This isan appeal by the plaintiff in a 
uit for damages for breach of contract. On the 23rd March, 1918, 
4- contract was made between the plaintiff and the defendant firm 
inder which the latter agreed to sell and the former agreed to pur- 
shase too tons of white Java sugar at Rs. 11-3-0 per maund. The 
Mlefendant firm undertook to import the sugar in bags of 2 cwt. each, 
vy steamer from Java and to cause such shipment to be made in the 
«aonth of March, 1918. The contract allowed the defendant fifteen 
mlays’ grace to make the shipments after the 31st March, 1918. 
Clause 2 of the contract which is material for the decision of the 
‘ontroversy between the parties was in these terms : 
“Shipments to be made by steamers during March 1918, pro- 
‘tided always that early shipment or late shipment (if not late by 
«aore than 15 days) or delay in arrival, caused otherwise than by 
= ipment late by more than 15 days, will not entitle buyers to 
ancel this contract or to refuse to take delivery of any goods ship- 
ed in pursuance of this contract or intended:by sellers for the ful- 
iment thereof or available for such fulfilment, and that in no event 
shall buyers have any claim upon sellers for any loss or damage 
affered by season of early or late shipment (whether late by r5 days 
«r more) or of delay in shipment or arrival. The dates of bills of 
ading in respect of goods shipped or intended as aforesaid or 
wailable for the fulfilment hereof shall be conclusive evidence 
ainst buyers of date of shipment. Provided also-that if shipment 


163 


CIVIL 
1920. 
agal 
Ezekiel Abraham 
D. i 
Re mjusroy. 
Rankin, F. 


— 


April, 7e 


165 


Civit. 


1920. 
wel 
Ezekiel. Abraham 
Ramjusroy. 


Mookerjes;" ALC. g 





tne CALCUTTA LAW JOURNAL. [Vor. XXXI: 


within the time allowed, for shipment as’ aforesaid of any goods 
bought, procured or available for shipment in pursuance hereof shalt 
be prevented by riots, strikes, lockout, of operatives, dock labouftrs 
carriers or seamen, accidents at works upon railways, canals, docks, 


. -wharves, jetties, ware-houses .or in port of shipment, or by 


rivers being ice bound, or by frost, snow, tempest, flood, draught, 
earthquake bankruptcy or failure of manufacturers or suppliers 
quarantine or other regulations or by war, seizure blockade’ or 
by any act of God or force majeure, including all causes or 
occurrences beyond control of sellers, or, in the event of de- 
livery or the goods intended or available for delivery being pre- 
vented by any ofthe causes aforesaid, sellers alone shall have 
the option of .cancelling this contract in respect of the quantity 
of goods the said shipment or delivery of which shall have been so 
prevented.” 

On the oth May, 1918, the defendant intimated to the plaintiff 
that the contract was cancelled, owing to force majeure under the 
clause just mentioned. On the 13th May, the plaintiff replied that 
the contract could not be lawfully cancelled and claimed damages 
at Rs. 2-2-0 per maund, which was the difference between the origi- 
nal contract rate and the then current market rate. On the :6th 


“May, the defendant explained to the plaintiff that owing to embargo 


on shipments from Java, there was no shipment in March, 1918 
that this had been reported to him on the zoth April, 1918, and 
that as the plaintiff had not expressed his willingness to extend the 
time, the defendant had cancelled the contract. Thereupon, the 
plaintiff instituted the present suit on the agih May, 1918. On the 
roth June the defendant informed the plaintiff that steamers had 
arrived from Java with March shipments of sugar and that his firm 
was ready to deliver 100 tons at the contract, price, Oa the rath 
June, the goods were tendered but the plaintiff refused to accept 
the offer and stated that he would proceed with the suit The 
suit was ultimately tried by Mr. Justice Rankin and was dis- 
missed by him on the~ -groùnd that in the events which had bap- 
pened, the defendant was entitled to cancel the contract. Notwith- 
standing the. elaborate argument advanced before us by Mr. 
Hyam in support of this appeal, we have arrived at the conclusion 
that the suit has been rightly dismissed, 

On the face of the contract, it is clear that the defendant was an 
importer and undertook to import the sugar from Java, Onthe 
11th and rath March, 1918, he had in fact contracted with Harri- 
sons and-Eastern Export Ld to purchase 150 tons sugar, under a 
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contract identical in terms with those of the contract subsequently 
wade by him with the plaintiff. The suppliers of Harrisons and 
Eagtern Export were Harrisons and Crosfield Ld. of Batavia. 
The defendant alleges that about the middle of March, or perbaps 
a little later on, all the Dutch Shipping Companies refused to 
accept any goods at Java or to allow vessels to sail, so that all 
shipment of cargo was stopped and no bills of lading were granted 
after that decision took eff-ct, till normal business was resumed in 
the middle of May. The consequence was that the goods which 
Harrisons & Crosfield at Java who were the suppliers of the Calcutta 
house of Harrisons & Eastern Export had ready for shipment could 
not be despatched, though they had made a proper contract of af- 
freightment with the Dutch Company. The suppliers of the de- 
fendant accordingly cancelled the contract with him, and he in his 
turn was constrained to rescind his contract with the plaintiff. The 
testimony of Captain Brauwer who was with his boat at Java at the 
time, of Mr. Major who was an assistant in the office of the Dutch 
Shipping Co., and of Mr. Simpson who was manager of Harrison 
& Eastern Export, makes it abundantly clear that about the middle 
of March, there was a sudden refusal on the part of the Datch lines 
to accept or load goods for Calcutta. The real reason for 
this decision on the part of the authorities of the Dutch lines 
has not been established by proper evidence, and we agree with 
Mr. Justice Rankin that there is no proof of an embargo on ship- 
ping, so as to make applicable the principle of suspension or dis* 
charge of a contract, recognised in well-known judicial decisions, 
such as those in Hadley v, Clarke (1), and Geipel v. Smith, (2). 
Nor is it established by legal evidence that the Dutch Government 
prohibited the export of sugar without a license. But the fact is 
undeniable that in March, 1918, all Dutch steamers were held 
up in Dutch waters at Java, by a decision of their owners who were 
‘ moved to inaction, not by ordinary reasons of trade, but by 
exceptional reasons connected most probably with the European 
war; and it is not improbable that they apprehended, rightly or 
wrongly, that should their ships come to British ports, they might 
be commandeered. The question thus arises, whether in these cir- 
cumstances, the defendant became entitled to rescind the contract, 
The plaintiff has argued that the defendant is entitled to no con- 
sideration, as the difficulty in which he found himself might have 
been avoided, if the goods had been shipped from Java before the 
middle of March. There is obviously no force in this contention, 


G) (1799) 8 T. Re 359, (2) (1872) L. R. 7 Qs B 494. 
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“The defendant was entitled-under the terms of the contract to make“ 
‘shipment on or befora the r5th April, and his position plainly 
cannot be prejudiced, merely because he did not anticipate a gause 
-which suddenly came into operation before the expiry of the time 
‘allowéd for the performance of the Contract.’ The plaintiff has 
further-arguéd that the défendant must prove that he or his ‘suppli- 
iers had appropriated specific goods at Java towards the contract ia 
‘suit; ahd that in the absence of such’ proof, he cannot avail himself 
‘of the benefit of the’situation created by the s 13:pensioa of shipping 
‘business by the Dutch Steamer Companies. This contention also 
‘is obviously groundless.- The evidence leaves no room for doubt 
“that noallocation of goods tuwards different contracts is made before 
“shipment at Java; apprJpriation is usually made only at about the 
“time of arrival of the boats in Calcutta. Apart from oral evidence, 
“this is*’also clear from clause 2 of the contract. It may be con- 
‘ceded that if the seller has no goods at all, ready for shipment, he 


' t¢annot take advantage of the circumstance that shipment was im- 


"possible ; that defence should be available, only to a person who, 
‘but for the impossibility of shipment by reason of circumstances 
“beyend bis control, was in fact in a position to fulfil his engagement, 
“In the présent case, however, it is indisputable that the supptiers of 
: the defendant had goods which were ready for shipment at Java and 
‘which would have been shipped but for the refusal of the Dutch 


“ lines to accept or load goods. This also disposes of the astonishing 


“ argument that the suppliers of the defendant should have loaded 
-the goods on board ship, even though the Dutch lines would not 
“accept goods and grant bills of lading for them. 
*! her plaintiff has contended‘as a last resort, that assuming that 
Í the. Dutch boats were not available, the defendant should have im- 
: ported the sugar in: ships of one of the other, lines of steamers run- 
“ming between Java and Calcutta at that time, even though a very 
thigh rate-of freight had to be paid for the purpose ; in other words, 
“that the defence of impossibility of performance is irrelevant, 
„unless the defendant shows that no vessel was available for shipment 
-of the goods, on the theory that even if a single boat was procurable, 
the defendant was bound to. load the cargo therein, however abnor- 
“ mal'the terms dictated by her owhers.. The contention in substance 
vis that impossibility of perfordiarice of the contract is a valid defence, 
‘only when it is attributable to physical or legal prevention and uot 
“merely t®economic unprofitableness In support of this position, 
reliagcg, has been placed, upon the decision in Blyth & Co. y 
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° Richards Turpin & Co. (1), where Scrutton J. held that the mere ; Civit. 
“fact that freights had risen so high as to prevent the defendants from - 1930. 
performing their contract at a profit was no excuse for non-perform- | myekiel T Abraham 
ance of their obligation, Now, it may be assumed as the general 
rule that a party who has made an absolute promise is not dis- 
charged from liability, if it afterwards appears that it is impossible” 
for him to perform the contract, even though this is not due to any 
default on his part ; for, as has been said, it is his own fault if he 
runs the risk of undertaking to perform an impossibility ; in other 
words impossibility as an excuse for non-performance must, as a 
general rule, be a physical or legal impossibility and not merely an 
impossibility with reference to the ability and circumstances of the 
promisor. The application of the principle that “commercial impos- 
sibility”, that is, extreme and unforeseen cost or difficulty of perfor- 
mance is no excuse for performance, which has been recognised in well- 
known cases, such as Brown v. Royal Insurance Co. (2); Jones y. 
St. Johns College (3); Thorn v, Mayor of London (4) ; Hongkong 
Dock Co. v. Netherton Shipping Co. (5), is illustrated by cases aris- 
ing out of commercial transactions during the recent war, which 
tend to show that the Courts will not regard mere economic unpro- 
fitableness as equivalent to impossibility of performance. Thus, 
in Tenants v. Wilson (6), where there was an express provision for 
discharge of the contract in the case of shortage of supply of the 
article agreed to be sold, the House of Lords was_of opinion thata 
rise of price would not in itself constitute a hindrance to delivery 
within the meaning of the condition, This case was followed in 
Dixon v. Hendarson (7), where it was held that it was not short- 
age of tonnage, but commercial unprofitableness, which made the 
seller refuse delivery of wood pulp, as ships were obtainable to carry 
such pulp at an additional freight. In Instone & Co. v. Speeding 
Marshall & Co. (8), where a contract for the sale of coal to be deli- 
yered in monthly quantities, provided that in case of war or other 
hindrance intervening or interfering or affecting deliyery, the sellers 
could suspend, either in part or in whole, any deliveries under the 
contract, Bailhache J. held that the mere fact ofa rise in the price 
of coal owing to the war, did not entitle the sellers to suspend deli- 
veries of it, as sufficient, ‚coal was procurable at an .enbanced , 
The same view was adopted in Kar/ Ettlinger v. Chagandas (9). 
But it is important to note that the aa of the rule that an ez- 
(G) (1916) 114 L» T. 753 5 85 w K. B. 142 
(2) (1859) 1E & E. 853. 4) (1870) i. R. 6 Q. B. 115 (i24) 
(4) (1876) App. Cas. 120. (5) (1909) Rettic S. C. 34,. |, 


(6) 1917) App. Cas. 495- (7) (1918) 117 L. T. 636. 
(8) (1915) 32 T. L. R, 202. (9) (1915) I. L. R. 40 Bom, go. 
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' agao : formance being or becoming quite impossible in fact, by reason of 
Beek el AH Routes. - particular citcumstatices, has been relaxed, and exceptions have -` 

T o.. ‘been engrafted thereon on grounds explained by Hannen J. in Baily 

i Vi Ramjusroy. © V. De ‘Crespigny (1). Since then; during the recént war, the doc- 


S Hooksrjee, A. ©. F.. trine of frustration of adventure bis become a gloss on the older 
"7 ~ theory of impossibility of performance which it has greatly developed 
- under the guise of reading “ implied terms ” into contracts. The 
“ position: is lucidly summarised by Lord Lorebourn in Zamplin 
> Steamship Co. v, Anglo Mexican Petroleum Products Co. (2). 
“When our Courts have held innocent contracting parties - 
absolved from further performance of ‘their promises, it has been 
“upon the ground that there was an implied term in the contract” 
“which entitled them to be absolved. Sometimes it is put that per- 
“formance has becom: impossible and that the party concerned 
“did not ‘promise to perform an impossibility. Sometimes it is put 
` tbat the ‘parties contemplated a certain state of things which fell out 
"otherwise. In most of the cases it is said that there was an implied 
condition in the contract which operated to release the parties from 
“performing it, and in all of them I think that was at bottom the 
‘principle upon which the Court proceeded. It is in my opinion, 
‘the true principle, for no Court has an absolving power, but it can 
infer from the nature of the contract and the surrounding circums- 
tances that a condition which is not. expressed was a foundation 
‘on which the parties contracted”. , 
This tendency of the Courts to give effect to what is conceived 
by them to have been the true intention of the parties is illustrated 
by more than oné decision relevant in the circumstances of the 
“present case. There is obviously much good sense in the observation 
of Maule J. in Mossy. Smith(3) “in matters.of business, a thing is said 
‘to be inipossible when itis not practicable ; and a thing is imprac- 
ticable when it can only be done at an excessive or unreasonable ` 
‘Cost. A man may be ‘said to havelosta shilling when he has dropped it 
into deep water, though it might be possible by. some very expensive 
contrivance to recover it” This conimonsensé view was adopted 
by Scrutton J. in Sekeepvaart v. North African Coal Co. (4) where 
he held that a rise in freights may be evidence of a shortage of 
ships within the meaning of a clause ina contract containing that 
‘expression. To thé same effect are the observations of Bailhache J. 
G) 1869} L. R: 4-Q.B. 180 (185). (2) (1915) 2 App. Cas. 397 (403) 
(3) (t850) 9 Ci B. 94 (103), 82 R. R, 307 (314). ` 
(4) (1936) 114 be Ti 755 
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in Bolekow Vaughan Co. v. Compania Minera (1) where he points Civit. 

out that a rise in freights may be equivalent to such a -scarcity of T920. 

ships as to amount to physical impossibility : | Ezokiel Abraham 
“ The question to be first decided is whether a rise in {reights v. 


Ramjusroy. 


` due to an excepted cause, in this case war, can ever amount-to 
Mookerjee, As c. F. 


prevention of fulfilment of a contract to deliver oversea goods? I 
` am of opinion that there may be such a rise in freights due to war 
as to entitle a seller, who has to pay freight, to say that he was 
thereby prevented by war from making delivery. The expression 
‘ rise in freights’ in this connexion, and in this case in particular, 
really means that war has caused a scarcity of ships for commercial 
‘purposes of which the rise in freights is at once the sign and the 
measure. Scarcity of ships due to war and rise of freights due to war 
are interchangeable expressions, but as the thing that matters toa 
seller whois seeking a ship to enable him to make delivery is the price 
he must pay for her, he more usually speaks of the rise in freights. 
It would simplify matters to say that no.rise in freights can amount 
to prevention of performance, but I think that i is impossible in a 
case where a rise in freights due to war connotes scarcity of ships 
due to war. -Suppose that all British ships were commandeered by 
the Admiralty, leaving only neutral ships for private commerce, 
In such a case, a seller might truly say, ' War has prevented my 
chartering”, and it would be equally correct for him to exprsss him- 
self as being prevented by scarcity of ships or by a rise in freights 
a rise which in such a case would, of course, be enormous. Preven- 
tion in a commercial sense is in my judgment sufficient, and what 
is prevention in that sense is a question of degree which could theo- 
tetically be expressed either in terms of tonnage or freight, but for 
practical purposes can be most intelligibly stated in terms of 
freight.” i 

This decision was affirmed by the Court of Appeal ; Bolckow 
v. Compania (2). 

We are of opinion that the circumstances of the present case 
attract the application of the principle just enunciated. The evi- 
dence proves conclusively that there was such a shortage of tonnage 
owing to the decision of the Dutch Shipping Companies in Java, that 
exports came to a complete standstill. There were no transactions to 
record and business was for all practical. purposes totally suspended, 
Cap. Brauwer, who was actually there with his board, states that 
besides 41 Dutch ships, there were only the interned German lines, 

(1) (1916) 32 T. L. R.igog f 114 L. T. 758. 

(2) (1917) 33 T. L. R. 111. 
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Even if we assume, however, that thera were a few other boats, 
there can be no room for reasonable doubt that the decision of the ' 
Dutch Shipping Companies in effect paralysed Java export business. 
This, in our opinion, is sufficient to constitute prevention of ship- 
ment within the meaning of clause 2 of the contract ; and we have 
already seen that such prevention was attributable to “ causes or 


- occurrences beyond control of sellers”. In this view, it becomes 


unnecessary to consider the exact scope of the expression “ force 
majeure” which, according to Bailhache, J. in Matsoukis v. Priest- 


‘man & Co. (1) is taken from the Code Napoleon and has a more 


extensive meaning than “act of God” or “vis major”, though it 
may be doubtful whether it includes all “ causes you cannot pre- 
vent and for which you are not responsible”. We hold accordingly 
that the defendant has justified his cancellation of the contract 
with the plaintiff. 

The result is that the appeal is dismissed with costs, 

Fletcher, J.—I agree. 

Messrs. Watkins & Co; Attorneys for the Appellant. 

Messrs. Chatterjee & Co: Attorneys for the Respondent. 


A. T. M. Appeal dismissed, 
(1) (1915) 1 K. B, 681. 
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4 PRIVY COUNCIL: 


> PRESENT: Viscount Cave, Lord Summer. d John Edge and. 
Sir Lawrence Jenkins. - 


[ON APPEAL FROM THE HIGH COURT OF iGuide: AT Mapras.] 


MALRAJU LAKSHMI VENKAYYAMMA ROW BAHADUR 
GARU. 


a 


VENKATADRI APPA ROW BAHADUR AND. OTHERS. 


Cause, determination te ree of fact at variance with case 
pleaded, not permissible. FN 


It is absolately necessary that the determinations In a cause should be founded 
upon a case either to be found in the pleadings ‘or involved in or consistent with 
the case thereby made. 


Parties cannot be concluded by inferences of fact which are not: only not cons 
sistent with the plaint but actually contradictory of the case therein made. 


Eshenchunder Singh v. Shamachurn Bhutto (1) approved. 


Appeal from a decree of the Madras High Court, affirming with 
certain variations a decree of the Subordinate Judge of Kistna. 


The facts are sufficiently stated in their Lordships’ judgment. 


In the present case the High Court modified the Sub-Judge’s ` 


decree by awarding to the plaintiff appellant the value of certain- 
jawels inherited from her mother, but without interest, and also the 
amount of certain rents, with interest ,at 4 per cent from date of 
suit, Appellant contended she was entitled to interest at 6 per 
cent. on the jewels from the Rani’s death and on the rents from the 
dates when they were received by the Rani. 


Sir Erle Richards K..C. (Kenworthy Brown with him) for 
Appellant submitted that. the gift of the jewels to appellant by the 
. Rani was proved. When the parties are living together manual 
_ delivery is not necessary to complete a verbal gift—a declaration 
that the declarer will hold and is holding | the property for fhe other 

` will suffice. 


Wi iscount Gave 3 - There are concurrent | fading hatn no legal 
-gift was provea) 
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Yes, but there is the authority of this Board ia the previous case e 
that the proof is sufficient. The High Court admit that the Rami 
probably made a distinct promise to appellant to give him these 
jewels. The Rani’s letters evidence a contract to that eflect. The 
appellant relied on her expressions of intention and continued to 
live with her: she acted on the Rani’s promise : and just as in the 
case of Repudi village, this constituted a contract which could be 
enforced in appellant’s favour. I submit that the promise itself is 
quite clear and is legally binding. In one of her letters the Rani 
tells appellant the jewels “‘ are all yours.” It is a declaration 
that she holds them for appellant. 


Kenworthy Brown followed. 


De Gruyther K. C. (Dude and Polut with him) for Respon- 
dents 1-3: There are concurrent findings of fact in our favour, 
that no gift took place. The argument that there was a contract 
was obviously suggested by this Board’s previous decision. 
Appellant now wants to alter her whole case and setup an 
inconsistent one which cannot arise on the pleadings and requires 
fresh evidence. Neither anpellant herself nor any of he leading 
witnesses have deposed to any contract. The suit as framed is 
one for specific property: this Board is now asked to let them set 
up a new story and to decide upon it without taking evidence. 


Dube followed, and submitted that the circumstances as to the 


` jewels were different from those in the case of Repudi village. 


Richards K. C. replied, 
Parikh for Respondent No, 4 (Receiver). 
` Their Lordships’ judgment was delivered by 

Sir Lawrence Jenkins.—This is an appeal ` from a judgment 
and decree, dated the 7th September, 1914, of the High Court at 
Madras, by which the previous decree of the Subordinate Judge of 
Kistna at Ellore, of the 26th September, 1¢¢9, was- affirmed with 
certain variations. 


. . The appellant is the plaintiff, Sri Rajah Malraju Lakshmi 
Venkayyamma Row Bahadur Zamindari Garu, and she instituted 


- his suitas far back as the 5th December, ygor By her plaint she 


ptayed that she might be declared entitled to recover “ the jewels, 
vessels, etc, mentioned in the‘schedule, or their value,” and that 
the defendants should deliver :to the plaintiff these jewels, vessels, 
etc. or pay their value, Re, 1,685,196. 1. 3. Relief was also sought as 
to the income of certain villages with interest. 
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The jewels were in the possession of Rani Papamma Row at her 
edeath. The original defendants 1 to 3, now represented by the 
pfesent respondents, were alleged in the plaint to be the heirs to all 
properties that belonged to Rani Papamma absolutely as stridha- 
nam, They also were the reversionary heirs expectant on the death 
of Rani Papamma to the estates of. her deceased husband, Naraya 
Appa Row. 

The fourth defendant was the receiver of those estates, appoin- 
ted in Suit No. 44 of 1899. 

The main question for determination in this appeal is whether 
the plaintiff has proved her right to the jewels she claims, and in 
view of the concurrent findings of the Courts, the contest is now 
limited to the jewels included in the large presents of valuable 
jewels alleged in the plaint to have been made to her by Rani 
Papamma from time to time (para. 11). 

So far as that claim rests on actual gifts made by Rani Papamma 
it must fail, for it ia megatived by concurrent findings of both the 
lower Courts, and those findings are in the circumstances of this 
case findings of fact. 

In the argument this has been recognised and an endeavour 
has been made to escape from this difficulty by basing the claim on 
an assumed contract by Rani Papamma to give the plaintiff the 
jewels. To appreciate the origin of this change of front a brie 
explanation is necessary. 

It is beyond controversy that Rani Papamma was very attached 
to the plaintiff. She was her great-aunt, she had brought her up 
from infancy, she had borne the expenses of her marriage, she had 
throughout treated her as her own daughter. 

The plaintiff was married to a man of some means and position, 
but Rani Pappamma was anxious that, notwithstanding the marriage 
the plaintiff's and her husband should continue to reside with her ; 
and it is the plaintiffs case that, as an inducement to this, the Rani 
agreed that in consideration of their so doing, she “ would meet 
all the private and special expenses of the plaintiff, treat her in 
every way as her daughter, give her jewels, and make baia ia pro» 
vision for her.” 

The marriage was in 1885, and the plaintiff and her hu%band, 
in compliance with her wishes, resided with the Rani till 1893. 
Though it has always been the plaintiff's case that large presents 
of jewels had actually been made to her as a result of this arrange- 
ment, she and her husband felt that as the jewels still remained in 
the Rani’s possession some written record was necessary as evidendg 
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of their ownership. And'so there was negotiation and correspond- 
ence which ultimately led to a letter exhibit ‘ H,” written by Rartt 
Papamma to the Plaintiff i in 1893. < 


_ The.effect of that exhibit was considered by this Board (r) in 
a suit brought by the present plaintiff to establish her claim toa 
village called Repudi, and it was there held, in view of this exhibit, 
the conduct of the parties and the other circumstances of the case 
disclosed in the evidence that there was a contract as to the village 
which could be enforced in the plaintiff's favour. 


i It has been argued on this appeal tbat this decision is conclu- 
sive in the plaintifs favour as to the jewels. But this argument 
cannot be sustained, 
~ No doubt exhibit “ H” isa single document, but its treatment 
of the jewels and Repudi is not the same. It deals with each sep- 
arately i in language not identical in its terms or, necessarily, in its 
legal consequences. There is, too, a. diversity of circumstances. The 
effect, however, of these dissimilarities need not be discussed, for 
apart from this there has been a difference between the conduct of 
the earlier suit and the present which is fatal to the plaintifi’s 
present proposal to abandon gift and rely on contract as the found- 
ation of her claim to the jewels, 


In the earlier suit the plaintiff's claim to Repudi was rested on 


contract at the earliest stage of the litigation ; contract was alleged 


in the plaint and was a matter of dispute, discussion and decision 


in both the Indian Courts. 


In the present suit itis not until this appeal that contract has been 
suggested as a possible cause of action. There is no trace of it in 
the pleadings, the issues, the evidence, or the judgments, for in India 


the issue was gift, not contract. Ownership of the jewels was the 


case made in the plaint ; the cause of action was alleged to have 


„arisen when the receiver took possession of them ; and the decree 


sought was delivery of the j:wels or payment of their value confor- 


.mably to section 208 of the Code of Civil Procedure, which deals 


with a suit for delivery of specific moveables on the ground of 


: property. 


The argument now TR is contradictory of the case thus 


_ made, and involves a line of attack that the defendants had no 


opportunity to meet while the litigation was in the lower Courts, 
where appropriate evidence could have been adduced. In effect it 


invites their Lordships to do that which was censured in Zshenchun- 


(a) [Malraja v., Venkata (1916) L. R. 43 L A. 138—Rep.] 
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der Singh v. Shamachurn Bhutto, (x) wheredLord Westbury, deliver- P.C. 
ing the judgment of the Board, said :— 1920; 

“ It is impossible to conclude parties by inferences of fact which Malraja Lakshmi 
are not only not consistent with the allegations that are to be found Row 
in the plaint which costitute the case the defendant has to meet, but  yenkatadri Appa 
which are in reality contradictory of the case made by the plaintiff. Row. ' 
It will introduce the greatest amount of uncertainty into judicial Sir Laarni 
proceedings if the final determination of causes isto be founded Jenkins, 


aeree 


upon inferences at variance with the case that the plaintiff has 
pleaded and by joining issue in the.cause has undertaken to 
prove.” 

This is essentially a case where this ruling should be strictly 
applied in view of the long duration of the suit and the lack of 
finality in any decree that would at this stage be possible. This 
change of front therefore cannot be permitted, and the plaintiffs 
contention must fail. 


The only other objection taken to the decree was as to the 
rate and period of interest directed by the High Court. This ad- 
mits of a short and conclusive answer. There was nothing contrary 
to law in this direction, and what was ordered was within the scope 
of the Court’s discretion, With this exercise of discretion their 
Lordships decline to interfere. 


The result, then, is that this appeal wholly fgils, and their 
Lordships will accordingly humbly advise His Majesty that it 
should be dismissed with costs to the first three respondents, 


Douglas Grant: Solicitor for Appellants. . 
T. L. Wilson & Co: Solicitors for Respondents 1 to 3. 
E. Dalgado : Solicitor for Responndent No. 4. 
A Py Pe - Appeal dismissed 
(1) (5866) 11 M. L A. 7. | 
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PRESENT :— Viscount Cave, Lord Sumner and Sir Join Edge. 
ar J 38 i a 6 
[On APPEAL FROM THE HIGH COURT or JUDICATURE AT PATNA |, i 


MAHARAJ BAHADUR SINGH AND ANOTHER 


V. 
A. H. FORBES. 


Interest—Sale in execution of decree—Purchase money paid to decree-holder— 
- Security Bond—Sale set aside and refund ordered—Refund, if to be with 
i dnberest—Code of Civil Procedure (Act V ôf 1918) section 144 and Order 21 
E 7693. . DA 
Where part of the purchiss monay upon a sale in execution has been paid out, 
to the decree-holder under a security bond, and the sale is subsequently set aside, 
the Court has power under order a1, rule 93-of the Code of Civil Procedure to 
order that interest be paid tor the period during which the decree-holder has had 
the use of the money, even though the security bond.does not provide for interést. 
Appeal from a dacre2 of the Patna High Court (Chapman and - 
Roe, JJ.), dated January 4, 1917, affirming an order of the Dis- 
trict Judge of Purnea, 


The only question in this appeal was whether the respondent 
was entitled to interest and if so against whom ? 

A zamindar who had already sold his z:mindari obtained a de- 
cree against a patnidar for arrears of rent accrued before the sale. 
Thereafter he conveyed his whole estate to trustees, and later died 
leaving him surviving a son and widow, the appellants. 

The trustees applied to sell the patni tenure and respondent, 
who was a darpatnidar, sued fora declaration that the decree was 
nota rent decree within the Bengal Tenancy Act and the patai 
therefore not liable to sale. 

In r908 the Calcutta High Court in appeal dismissed this suit 
and held that the patni could be: sold. It was then sold on the 
application of the trustees and bought by respondent for Rs, 61,200 
which was paid into Court. 

On July 4, 1909, the trustees and the appellants entered into a 
security bond in the sum of Rs. 40,708 (the amount due under the 
decree) to be paidin case an appeal then pending in the Privy 
Council was successful. The bond did not provide for interest, 
The Rs. 40,708 was thereafter paid out to the first appellant's 
pleader. 

In 1914 the Privy Council reversed the decree of the Calcutta 
High Court—vids Forbes v. Bahadur Singh (1), 


(1) (1914) Lr R. 41 L A. g1; L L. Re 41 Cale. 926 ; 25 Ca L. Je 434- 
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e Meanwhile, in 1908, applications werd made by respondent to 
gat aside the sale under sections 311 and 313 of the Civil Proce- 
dure Code, 1882: the sale was set aside by the District Judge on 
February 19, 1911 and his decision was affirmed by the Calcutta 
High Court in t914. 

Oa May 27, 1915, respondent applied for the refund of his 
money with interest: the appellants and trustees denied their li- 
ability to pay interest, but the District Judge allowed it and an ap- 
peal to the Patna High Court was dismissed, the learned Judges 
(Chapman and Roe, JJ.) holding that’ the Court had a discretion 
to allow interest under section 144, even though the bond did not 
provide for it. Hence this appeal by the decree-holder. 


Dunne K. C. and Æ. B. Raikes for Appellants : The order for 
payment of interest was erroneous. The bond does not provide 
for it, and there is no statutory authority, contract or equity under 
which it could be given, Section 144 0f the new Code does not 
apply : there was here no’ question of a decree being varied or re- 
versed : the only question was whether the sale should stand, The 
High Court did not rely on Order 21, rule 93: if they had, a point 


of limitation would have arisen: the sale was set aside in 19117, 


but the application for restitution was not made till r915, and any 
application under order 21, rule g3 was then barred by Art. 181 of 
schedule I of the Indian Limitation Act, 1908. The appeal to the 


High Court did not suspend the statute: Juscurn Boidy. Pirihi- 
thand Lal (1). 


` 


De Gruyther K. C. and O'Gorman for Respondent: The Court 
had the power to allow interest under section 144 which corres- 
ponds to section 583 of the Code of 1882. These sections merely 
give effect to the general power of the Court to allow interest when 
making restitution, laid down in RaJgers v. Comptoir d'Escompte de 
Paris (2), i a 

Although the High Court mention section 144 of the Civil Pro- 
cedure Code, there was also power to make the order allowing in- 
terest under order 21 rule 93. The question of limitation was not 

raised in the lower Courts ; it is too late to raise it now. 

(Viscount Cave: The trustees had the use of the money, but if 
the whole estate goes to the original decree-holder’s creditors what 
benefit do the appellants get? Why should they be made to pay 
interest ?) 


(1) (1918) L. R. 46 L A- 52 (56) (2) (1871) 7 Moo. P. C, (N. 5.) 314 
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‘Tepresenting the estate. “We do not suggest we are entitled to inter» 
` est from them personally, 4 
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The decree appealed from imposes liability on them merely as : 


Dunne K. C. replied. 
Their Lordships’ judgment was delivered by 


_ . Viscount Cave.—In their Lordships’ opinion there is no ground 
„for this appeal. Proceedings to set aside the sale were taken both 
_ under. section 318° of the. Civil Proceedure Code of 1882, corres- 


ponding with order XXI, rule go, of the Rules scheduled to the 
Civil Procedure Code of 1908, and under section 313 of the Code 
of 1882, corresponding with rule gr ofthe same prder The sale 
was duly set aside ; and accordingly order XXI, rule 93, applied 
and the Court had power to order interest to be paid on the sum of 


- Rs. 40,708 paid to the trustees. This being so it is unnecessary 
“to consider whether, as the Wligh Court appears to have hald, sec- 


tion 144 of the Code of 1908 also applied, It is true that the bond 
did not reserve interest, but the effect of this omission was, not that 


"the Court was deprived of its power to order interest to be paid, but 


only that the security did not extend to interest. It is common 
ground that the order so far as it directs the payment of interest is 


‘mot intended to be enforced against the appellant persoaally, but 


only binds the estate in the hands of the trustees in which the appel- 
lant is interested. l 
An attempt was made to raise a question of limitation, but this 


“question was not raised in the Courts bslow or in the appellants 


case on this appeal, nor ave the facts upoa which it dsaands fully 
before the Board. This plea, therefora, cannot be raised at this 


- stage. 


Their Lordships will accordingly humly advise His Majzsty that 


this appeal should be dismissed with costs. 


G. C, Farr -—Solicitor for Appellant. 
Pugh & Sons :—Solicitors for_ Respondents, 


l ARP Appead dismissed 


Vou, XXXIIL] HIGH COURT, 


" CRIMINAL REFERENCE: 


` Before Mr. Justice Teu non and Mr, Justice Pearson. 
EMPEROR 


v. 
BHARAT BIPARI AND ANOTHER * 


Culpable homicide not amounting to murder—Penal Code (Act XLV of 
1860, Sec. 304.— Knowledge that death would result—Acting under super- 
stitious belief. 


“When the acc used possessed by a superstitious belief made an offering of his 
child to a crocodile in a certain tank, with a pure heart, believing that though the 
crocodile would doubtless take the child away, but would return the child unharm- 
ed and the child would thereafter lead a charmed life and attain to a good 
old age : 

Held, that as the accused had no intention of causing death to the child, he 
was guilty of an offence punishable under the last clause of section 304 of the 
Indian Penal Code, as what he did, he did with knowledge that his act would 
result in the death of the child. 


Reference under section 307 of the Code of Criminal Procedure. 
The material facts appear from the judgment. 


Babtus Radhika Ranjan Guha and Jotis Chandra Guka for the 
Accused. 


Mr. A. S. M. Akram for the Crown. 
` The Judgment of the Court was as follows : 


This is a Reference made under the provisions of section 
307 Criminal Procedure Code. 


The facts are practically undisputed. The two accused before 
us are husband and wife. They hada certain number of chilcren 
all of whom died in their infancy. They were thus led to 
believe that there was an evil influence brooding over them and 
their children and they accordingly made a vow that in ‘order to 
exercise this evil influence they would offer their next born to the 
crocodiles in a tank known as Khanjehan Ali tank, otherwise known 
as Thakur Dighi in the Sub-Division of Bagerhat. They had 
another son born to them and when this child was about one month 
old, they proceeded with it to this Khanjehan Ali tack. They brought 
it to the bank of the tank, placed it there near the water’s edge and 
called to the crocodiles. Two crocodiles appeared and one of the 


* Criminal Reference No. 59 of 1920 by A. T. Gupta Esq,, Sessions Judge of 
Khulna, dated the 23rd August, 1920. 
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tyo immediately caught up the child in its mouth and disappeared 
with it into the water. Neither the crocodile nor the child reaps g 
peared and there can be no doubt that the child was devoured by 
the crocodile, Their explanation of what they did is that they had 
been led to believe that if they made the offering of tbis child to the 
crocodile or crocodiles in the Khanjehan Ali “with a pure heart” 
“fortified by faith” the crocodile though it would doubtless take the 
child away would retura it unharmed and that thereafter the child 
would lead a charmed life and attain to a good old age, 

The Judge and Jury have both apparently accepted the state- 
ment of the accused that they were possessed by this superstitious, 
belief and we also have no wish to doubt the conclusion at which 
on that point the Judge and the Jury arrived. But for any duch 
absurd belief they could have had no reasonable ground, and any 
man with any glimmering of common sense must know what will 


` happen to-a child if it is placed in the mouth of a crocodile. We. 


believe that the accused had no intention of causing death to the 
child, but in our opinion it must be held that what they did they 
did with knowled ge that this act would result in the death of ‘the 
child. 

We therefore find the accused guilty of the offence punishable 
under the last clause of section 304 I. P. C. and sentence them 
each to two years rigorous imprisonment. l 


A. T. M. Accused convicted, 


APPELLATE CRIMINAL 


Before Sir Nalini Ranian Chatterjea, Knight, Judge, and 
Mr. Justice Cuming. 
TENARAM MANDAL 
D. 
KING-EMPEROR* 
Misdirection—jury trial—omission to examine material wiinesses—Omission to 
point out discrepancies in evidence—Retrial — Procedure. 
The omission of a Judge not telling the jury that they may draw inference 
# Criminal Appeal No. 413/0f 1920, against the forder of [K. K. Sen Esq., 
Officiating Sessions Judge of Jessore, dated the 17th June, 1920. | 
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unfavourable to the prosecution from the fact that certain material witnesses 
enamed in the first information and also in tho evidence, who were examined by 
the Police Sub-Inspector on the day following the day of occurrence, who could 
have been but were not called at the trial, constitutes misdirection: Fanindra ve 
Emperor (1) distinguished. 

The omission to place before the jury discrepancies in the evidence of the prin- 
cipal witoesses for the prosecution, constitutes misdirection to the jury, which pre- 
judices the accuted. 

When a retrial is ordered, it is always open to the prosecution to proceed or 
not as it may be advised. 


Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedure. 


The accused was charged under section 304 of the Indian Penal 
Code for culpable homicide not amounting to murder. He was con- 
victed and sentenced to 5 years’ rigorous imprisonment. 


Babu Hemendra Chandra Sen for the Appellant. 
Mr. M. Ashraf Ad for the Crown. 


The judgment of the Court was as follows : 


This appeal is by one Tenaram Mandal who has been convicted 
under section 304 Indian Penal Code and sentenced to five years’ 
rigorous imprisonment. 


He was tried with the aid of the jury and the jury returned a 
unanimous verdict of guilty under the second portion of section 
304. The Judge agreeing with the jury convicted the appellant and 
sentenced him as stated above, 


The appeal to this Court, therefore, is upon the ground of mis- 
direction to the jury. 

The two principal points on which the Judge is said to have 
misdirected the jury are as follows: The first is that certain mate- 
tial witnesses named in the first information and also in the evi- 
dence, who were examined by the Police Sub-Inspector on the day 
following the date of occurrence, were not examined at the trial and 
that the Judge did not tell the jury that they might infer that the 
evidence of these witnesses who could have been but were not 
called would have been unfavourable to the prosecution, 


It was stated in the first information that one Rajani Mandal 
held the deceased by the waist when the accused struck Natabar 
Mandal, and that Nepal, Kristo, Madan, Baburam and others were 


(1) (1908) I. L. R. 36 Calc. 281 3 9 C, L. J. 199. 
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present on the -spot-at the time -when the deceased was actually. 
struck by the accused. ` e 

` The learned Sessions Judge has no doubt pointed out to tfe 
jury that “ Kristo, Nepal, Madan, Rajani who are said to have 
been present on the occasion have not been examined. Rajani is, 
‘according to one of the witnesses dharma bhai of the accused. ” 
But be did not tell the jury that they could presume that the evi- 
dence of these, witnesses, if they had been examined would have 
‘been unfavourable to the prosecution. “In this connection we may 
refer to the following observations of Sir Francis Maclean, C, J. in 
the case of Funinira Nath Banerjee v, Emperor (1) :—“ Then it is 
said that the Judge did not sufficiently warn the jury that the omis- 
sion of the prosecution to call certain witnesses, and particularly 
the palki-bearers, raised a presumption that their evidence would 
be unfavourable to the prosecution, and reference is made to sec- 
tion 114, Ill. (g) of the Evidence Act. It is perfectly true that in 
his charge we do not ‘find the word ‘ presumption’ but again and 
again the Judge has pointed out to the jury that they might pro- 
perly draw any inferences they pleased from tha fact that these wit- 
nesses were not called. There is no substance in this point. ” 

` It'is to be observed that in that case the Judge sufficiently 
pointed out to the jury that they might properly draw any inference 
from the fact that those witnesses were not called and the only 


‘defect was that the word “presumption” was not used in the charge 
“to the: jury. 


-In the present-case the-jury were not told that they could draw 
any inference unfavourable to the. prosecution. 


. ,, The néxt ground is that the Judge in summing up the evidence 


to the jury omitted to draw attention to certain discrepancies in the 
evidence at the principal witnesses for the prosecution. 
Of the seven Witnesses who had been examined for the prosecu- 


‘tion, only witnesses ‘No. I Gungadhar Mandal aud No. 3 Dasarathi 


“Mandal, brothers of the deceased, deposed to having witnessed the 
‘actual striking of the deceased by the accused. Witnesses Nos, 45 
“and 6 did not actually see the blow being struck and the remain- 
“ing witnesses are not witnesses to the occurrence at all, The evi- 
“dence for the prosecution in so far as it relates to the actual striking 
of the blow on the deceased therefore rests upon the testimony of 
‘these two witnesses, Gungadhar and Dasarathi. 

Gungadhar’s statément in examination-in-chief was put to the 
‘jury. He stated that he saw the accused strike the deceased. But in 

(1) (1908) I. L. R. 36 Calc. 281 (284) ; 9 C. L.-J. 199. |; 
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cross-examination the witness stated: “I did not notice accused 
Striking Natabar. When a fight goes on, it is difficult to say where 
one stands.” There was thus a discrepancy between his statements 
made in his examination-in-chief and those in cross-examination and 
this ought to have been put to the jury. 


WitnessNo. 3 Dasarathi stated in his examination-in-chief that 
he also saw the accused strike the decased. In cross-examination, 
however, he stated “when Natabar fell, I did not go there directly. 
But as Kuteswar came up and said something about Natabar hav- 
‘ing fallen, I went up to Natabar. J caught hold of accused’s 
Benki Dao after Natabar had fallen.” The statements of this 
witness are also to -a certain extent at variance with those made 
in bis examination-in-chief, 

As stated above, they are the only two eye witnesses to the 
actual striking of the deceased by the accused and any discrepancy 
in their statements, we think, ought to have been placed before the 
jury. The omission to place before‘the jury the matters pointed 
out above constitutes material misdirection to the jury. We are of 
-opinion that this misdirection has prejudiced the accused, In these 
circumstances, the conviction of the petitioner and the sentence 
passed upon him must be set aside and a retrial ordered. We 
direct accordingly. 


The learned pleader for the appellant asks us to state that there 
should be a retrial only if the prosecution desires to have a retrial, 


But when a retrial is ordered, it is alnays open to the prosecu- 
tion either to proceed or not to proceed as it may be advised. 

The appellant-applied that he may be released on bail. This 
application should be made to the Sessions Judge. 


ALT. BM. : : Retrial ordered, 


ik 


183. 


CRIMINAL. 
1920. 
we 

Tenaram 


Y. 
King-Emperor. 


184 THE CALCUTTA LAW JOURNAL. [Vorn XXXIII, * 


F APPELLATE CIVIL. 


`t Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
“4 Sir Ernest Edward Fletcher, Knight, Judge. 


Civile . BHAIRAB CHANDRA MANDAL AND OTHERS 
aa l K D. 
May, 20. JIBAN KRISHNA MANDAL AND OTHERS." 


Transfer—Transfer of Froperty Act (IV of 1882), sections 43,119-—Transfer by 
unauthorised person who subsequently acquires interest in property transfers 
ed— Exchange. > 

TA obtained a certain property in exchange from B. B at the time of exchange 
had only half share in the property. He subsequently purchased the other half : 
Held, that as soon as the title to the whole was perfected, the benefit thereof 


accrued to A. 

Section 119 of the Transfer of Property Act does not exclude the operation 
of section 43. 

Though the assignment was of a defective title, yet as the assignor afterwards 
acquired a good title, the Court will make that good title available to make the 
assignment effectual: Webd v. Austin (1), and other cases. For this purpose 
exchange stands on the same footing as a sale, 


Appeal by the Plaintiffs. 
Suit for recovery of possession of land on declaration of title. 
The material facts appear from the judgment of the learned Chief 


Justice. . 
Dr. Dwarka Nath Mitier and Babu Bhupendra Kumar Ghose 


for the Appellants. . 
Babus Mahendra Nath Ray and Baranastbasi Mukevjes for the 


Respondents. 
The judgments of the Court were as follows: 
Bay, 20. Mookerjee, A. C. J.—This is an appeal by the plaintiffs ina 


—— 


suit for recovery of possession of land on declaration of title. 


The defendants resisted the claim on the ground that they had 
acquired a good title under an exchange. 

The Courts below have found’ that an exchange was effected in 
the manner provided by the Transfer of Property Act ; that is, as the 


®Appeal from Appellate Decree No. 1837 of 1917, against the decree of A. J. 
Chotzner. Esq, District Judge of 24 Perganas dated the r4th May, 1917, affirming 
that of Babu Latu Behari Bose, Subordinate- Judge of Alipur, dated the goth 
August, 1915. 

(1) (1244) 7M & G. 701 (724) 
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yalue of the property was less than Rs. 100,the plaintiffs delivered 
` pagsession of the disputed land to the defendants. This is prima 
Jatie a complete answer to the claim; but the plaintiffs have estab- 
lished that though at the time of the exchange they were in posses- 
sion of the whole of the property, they bad not a complete title 
" thereto, as they were themselves purchasers from persons who were 
entitled only to a half share. Their contention in substance is that 
the defendants acquired a good title to that half sbare alone and 
have no title to the remainder. 


The answer of the defendants is that, subsequent to the ex- 
change, the plaintiffs acquired the title of the co-sharers of their 
vendor and that as soon as their title to the whole was thereby per- 
fected, the benefit thereof accrued to the defendants. The Courts 
below have beld that this is a conclusive answer to the case set up 
by the plaintiffs. In our opinion there is no foundation for the 
claim. 


Section 43 of the Transfer of Property Act provides that “Where 
a person erroneously represents that he is authorized to transfer 
certain immoveable property, and professes to transfer such property 
for consideration, such transfer shall, at the option of the transferee, 
operate on any interest which the transferor may acquire in such 
property, at any time during which the contract of transfer subsists.” 
This section in substance embodies the rule that the interest when 
it accrues feeds the estoppel or, in other words, that though the 
assignment was of a defective title, yet asthe assignor afterwards 
acquired a good title, the Court will make that good title available 
to make the assignment effectual: Webd v. Austin (1) 3 Cuthbertson 
v. Irving (2); Rowbothan v. Witson (3) ; Hoeryod v. Marshall (4) ; 
Booth v. Alcock (5); Re Bridgwat:r (6) ; Gresham Life Ass. Society 
v. Crowther (7) ; Poulton v. Moore (8) ; Prasanna v. Stikantha (9) ; 
Dr. Dwarka Nath Mitter has, however, contented that although 
section 43 speaks of transfers in general terms, still it is not 
applicable to cases of exchange by reason of the special provision 
contained in section 119, That section provides that “In the 
absence of a contract to the „contrary, the party deprived of the 
thing or part thereof he has received in exchange, by reason of any 

(1) (1844) 7 M. & G. 701 (724). (2) (1859) 4 H. & N. 742 (754). 

(3) (1860) 8 H. L. C. 348. (4) (1862) 10 H. L. C, 189. 

(5) (1873) L. R. 8 Ch. 663. 16) (1910) 2 Ch. 342. 

(7) (1914) 2 Ch. 213 5 (1915) 1 Ch. 214. 

(8) (1915) 1 K. B. 400 (415). 

(9) (1912) I. L. R. 40 Calc. 173 (184); 16 C. L. J, 202. 
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defect in the title of the other party, is entitled at his option to com- 
pensation, or to the return of the thing transferred by him.” Bu? 
this does not exclude the operation of section 43; for a similar 
argument might be advanced in the case of sales, mortgages or 
leases, where, on proof of deficiency in the subject matter, the 
purchaser, mortgagee or lessee may obtain compensation or 
cancellation, 

Reference has also been made to the decision in Holryod v. 
Marshall (1) where Lord Westbury speaks of this principle as 
applicable to cases of sales and mortgages; but this does not indicate 
that it is, not applicable to cases of exchange. It is an elementary 
proposition that for purposes like this an exchange stands on the 
same footing asa sale. We are of opinion that the claim put 
forward by the plaintiffs is not merely unfounded but is wholly 
unjust and has been rightly dismissed. 

The appeal is dismissed with costs. 


Fletcher, J.—I agree. 
A. T. M. Appeal dismissed.. 
(1) (1862) 10 H. L, C. 189. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
Sir Ernest Edward Fletcher, Knight, Judge. 


MIDNAPUR ZEMINDARI CO, LD, 
v. 
JOGENDRA KUMAR BHAUMIK. AND OTHERS.* 


Deed, construction of—Inconsistent clauses—Intention—Conduct of parties— 

Terms, unambignous—Fudgment, when operates as estoppel—Decision in 

_ rent suit. 

If there are two clauses or parts of a deed repugnant to each offer, the first will 
be received and the latter rejected, unless there is some special reason to the 
contrary 3 but this is an expedient to which the Court very reluctantly has re- 
course, and never until it has exhausted every other means in its power to reconcile 
apparent inconsistencies ; and the rule is subordinate to the general principle that 
the intention must be ascertained from the entire contents of the deeds for effect 
ought to be given to that part which is calculated to carry into effect the real inten- 

* Appeal from Appellate Decree No. 1807 of 1918, against the decree of 
Babu Ananda Kishore Dutt Rai, Subordinate Judge of Krishnagar, dated the zoth 
May, 1918, modifying that of Babu S. K, Ghose, Munsiff of Meherpur dated the 
28th June, 1916. 
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°. 
tion and that part which would defeat it should be rejected : Doe d. Leicester v. Civile 
Sigges (1) and other cases. G ` 1920. 
A ww 
While the true construction of an obscurely framed document may be determined Midnapur Zemindary 
by reference to the conduct of parties, no such procedure is admissible when the 
terms of'the instrument are unambiguous: Hebbert v. Purchas (2) and Na E. Jotad 
Railway v. Hastings (3), 
A judgment operates by estoppel as regards all the findings which are essential. 
to sustain the judgment: Lilabati v. Bishun (4). 
Where the decision fa the former rent suit was given on a question that went to 
the very root of the case, that decision is conclusive upon both the parties : ` 
Mane Makammed v. Dhani (5) and Upendra v.Sham (6). 


Appeal by the Defendants. 
Suit for arrears of rent. 


The material facts appear from the judgment of the learned 
Chief Justice. - 


Mr. U, N. Sen Gupta and Babu Probodk Kumar Das for the 
Appellants. 


Babu Brojendra Nath Chatterjee for the Respondents. 
The judgments of the Court wera as follows : 


Mookerjee A. C. J,—This is an appeal by the defendants in a August, 17. 
. suit for arrears of rent for the Bengali years 1318-1321, The plain- = 

tiffs claimed rent at the rate of Rs. 65-14-10 gandas for an area of 
234 bighas 8 katahs and rı chattaks. The defendants pleaded 
that the land had diluviated toa considerable extent, that during 
the years in suit, an area of only 198 bighas 7 katahs and 5 chat- 
taks of land was in tbeir occupation as fit for cultivation, and that 
they were consequently bound to pay rent thereupon at the rate of 
Rs. 55-12-8 gandas. There was also a dispute as to the amount of 
cess payable. The trial Court accepted the contention of the 
defendants and made a decree accordingly. Upon appeal the 
Subordinate Judge has decreed the claim in full, On the present 
appeal, the chief controversy is, whether the defendants are liable 
to pay rent on the basis of the area alleged by the plaintiffs or the 
area actually fit for cultivation, The determination of this ques- 
tion depends primarily upon the true construction of a deed of 
compromise filed in a previous litigation between the parties. 

The land in arrears is situated in char Pirtala which is a tempo- 
rarily settled estate held by the defendant company. A large tract 
~ (1) (1809) 2 Taunt. 109 (113). (2) (1871) L. R. 3 P. C, 605 (650). 

(3) (1900) App. Cas. 260 (263). (4) (1907) 6 C. L. J. 621, (630). 

(5) (1gta)17 C. L. J. 71. (5) (1907) 11 C. W. N. 1100, 
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of land in the char was let outin jote right to the “plaintiff or her 
predecessor by the predecessor of the defendant company. They? 
the plaintiff or her predecessor sublet the land in darjote right to the 


` predecessor of the defendant com pany on the 28th May, 1865. 


The defendant company thus hold the entire village under Govern- 
ment as a temporarily settled estate, and what has been called the 
middle portion thereof, under the plaintiff. The position conse: 
quently is that the defendant company are entitled to realise rent 
from the plaintiff in respect of the jote interest and are liable to pay 
rent to her in the character of darjotedar. The rate of rent payable 
by the plaintiff to the defendant in respect of the jote right was 
fixed at 9 as.6 pies per bigha, whereas the rent payable by the 
defendant to the plaintiff in respect of the darjote right wae fixed at 
14 annas per bigha; the plaintif would thus have a profit of 4 
anpas 6 pies per bigha. There is now no question as to these 
rates, and the dispute is limited to the extent of the area to be taken 
as the basis for the calculation of the profit 

In 1888, the present plaintiff instituted a suit for rent against the 
predecessor of the defendant company in the Court of the Subordi- 
nate Judge of Nadia. The claim related to the arrears in respect of 
the tenancy now in suit as also several other tenancies, Od the 4th 
February 1889 a consent decree was made in accordance with a . 
petition of compromise. The parties agreed that whatever might 
be the rate of assessment by the Collector on occasions of resettle- 
ment of the temporarily settled estate in future, there would be no 
alteration in the rate of profit which the defendants undertook to 
pay to the plaintiff in respect of the darjote. The deed of compro- 
mise then proceeded to make provision for the payment of rent of 
the different chars and tenancies. The tenth paragraph provided 
that the accreted laads of all cbars (other than the char Pirtala 
and char Maheskundi) that might be found to be non-culturable 
and unfit for cultivation would remain rent-fréee till the second 
meastirement, and the remaining land would be held and possessed 
as appertaining to the darjote; the defendants would continue to 
pay to the plaintiff, the rent thereof, at the rate and terms pre- 
viously mentioned and pay cesses according to the law and take rent 
and cesses from the plaintiff for her jote according to those terms, 
Then comes the following provision with respect to Pirtala and 
Maheskundi: “No manner of claim of the plaintiff to any land 
accreted in contiguity with and in excess to the original jote of 788 
bighas in char Maheskundi and in excess to the original jote of 305 
bighas 17 cotthas 16 chhataks in char Pirtala will be entertained.” 
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This is followed by a clause expressed,in perfectly general terms 
dod applicable to all the chars: “If any portion of the jote land 
in all those chars is washed away by river, then neither party shall 
be competent to claim from the other the rent of the land that may 
be found upon measurement to have been washed away by river.” 
The eleventh paragraph of the petition of compromise contains a 
provision for the survey and measurement of the darjoteg in all the 
chats and for the assessment of rent after deduction of the non- 
culturable land. The Courts below have disagreed as to the true 
constraction of the tenth and eleventh paragraphs of the petition of 
compromise. The trial Court held that the terms of paragraph 
eleven made the defendant liable to pay rent, only upon the cultur- 
able land as determined after survey and measurement. The Sub- 
ordinate Judge, on the other hand, held that as the tenth clause 
makes a special reference to char Pirtala, paragraph eleven can 
have no application in respect of the darjote in that char. The 
Subordinate Judge has apparently assumed that the two provisions 
are repugnant and that consequently the special provision which 
comes first must be carried out to the exclusion of the general pro- 
vision which comes later. It may be conceded that, as observed 
by Lord Mansfield, C. J., in Doe, d. Leicester v. Biggs (1), and by 
Willes J in Bateson v. Gosling (2), if there are two clauses or parts 
of a deed repugnant to each other, the first will be received and the 
latter rejected, unless there is some special reason to the contrary ; 
but this is an expedient to which the Court very reluctantly has re- 
course, and never until it bas exhausted every other means in its 
“power to reconcile apparent inconsistencies ; and the rule is sub- 
ordinate to the general principle that the intention must be ascer- 
tained from the entire contents of the deed; for, in the words of 
Wilde, C. J, in Walker v, Giles (3), there is no doubt that effect 
ought to be given to that part which is calculated to carry into effect 
the real intention and that part which would defeat it should be re- 
jected. Now, if we take the provisions in paragraphs ro and rr 
together, it is possible so to construe them as to avoid mutual re- 
pugnancy. Para. ro distinguishes in the earlier part the lands of 
char Pirtala and char Maheskundi from the lands of all other 
chars. In respect of the latter, the paragraph provides that no rent 
is to be assessed on non-culturable lands till the second measure- 
ment, and the remaining lands would be held as appertaining to the 
darjotes on rates of rent previously specified. Provision is made 
(1) (1809) 2 Taunton 109 (113). (2) (1871) L. R. 7 C. P. g (12). 
(3) (1848) 6 C. B. 662 (792), 
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thereafter for the two chars, Pirtala and Maheskundi, which are to 
be taken to comprise specifizd areas, and additional rent is not tg” 
be assessed for excess lands eve n if there be any accretion, Then 
follows a general provision—applicabl e alike to all chars including 
char Pirtala and Maheskundi—that if in all the chars, lanad is washed 
away by the river, neither party shall be competent to claim from 
the other rent for the diluviated land, Para. rz which comes next 
describes the procadure to ba followed for periodical measurement 
and assessment; in te.m3, this provision applies‘to all chars, A 
careful scrutiny and comparison of ths contents of paragraphs 10 
and rr show that they are not altogether irreconcilable. The subs- 
tance of the matter, then, is that the maxinum rent payable for 
Pirtala and Maheskundi is fixed, as additional rent cannot be claim- 
ed for lands accreted ; at the same time, if land is washed away by 
diluvion, the rent may be readjusted and reduced. The construc- 
tion we place upon the two paragraphs is consistent with the result 
of the previous litigations between the parties. We do not overlook 
that while the true construction of an obscurely framed document 
may bs determined by reference to the conduct of parties: Hedbdert v. 
Purchas (1); no such procedure is admissible when the terms of the 
instrument are unambiguous, for as Lord Halsbury said Tn North 
East Railway v. Hastings (2), no amount of acting by the parties 
can alter or qualify words which are plain and unambiguous. But 
it is satisfactory to fiad that the natural construction of a document 
which governs the rights of the parties fits in with what has been 
previously accepted and recognised as the correct interpretation. 

In 1911, the plaintiff sued the defendant company for arrears of 
rent of the disputed darjote for the Bengali years 1314-1317, that is, 
the period immediately antecedent to the years for which rent is 
claimed in this litigation. The plaintiff claimed rent for an area of 
360 bighas 18 cottahs aad 15 chataks at an annual rate of 4 annas 
6 pies per bigha. The defendant company pleaded that the land 
had diluviated, that the area of culturable land in their occupation 
was only 234 bighas 8 cottahs 11 chattaks and that the rent was 
consequently payable only in respect thereof. “Upon these plead- 
ings, an issue was framed inthe following terms: “ What quan- 
tities of land were in possession of the defendant in each of the 
years in suit? In respect of what quantity is the defendant liable 
to pay rent?” The trial Court came to the conclusion that rent 
was payable only in respect of the lands which had not been dilu- 
viated and were culturable, anda commissioner was appointed to 


(1) (1871) L. R, 3 P. C. 605 (650). (2) (i900) App. Cas, 260 (263). 
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determine their area, Upon his report, the Court came to the con- Civin. 
Siysion that the area in the occupation of the defendants was 234 1920. 
bighas 8 cottahs 11 chattaks and gave the plaintif a decree for rent Mi danpur Ze Zemin dary 
on that basis. Oa appeal bythe plaintif the District Judge ela- 
borately considered the question ofthe true interpretation of para- Jagentia 
graph ro and held that though there could be no claim for enhance- dened: c y. 
ment on account of alluvion, there would be abatement on account 2a 
of diluvion. His conclusion was that the plaintiff was not entitled 
to realise rent for the whole 3co bighas 18 cottahs 15 chataks of 
the Pirtala char lands and that the defendants were entitled to 
abatement on account of a diminution in the area. He then dis- 
cussed the question, whether the area had been correctly ascertained 
and affirmed the decree for rent at Rs. 65-14-10 on 234 bighas 8 
cottahs and rr chattaks of land. It will be observed that in the 
present suit, the plaintiffs donot claim rent on the basis of 305 
bighas 17 cottahs 15 chataks as stated in the petition of compro- 
mise of the 4th February, 1889, nor on the slightly reduced area of 
300 bighas 18 cottahs 15 chattaks mentioned in the plaint of the 
suit of 1917, but only on the basis of 234 bighas, 8 cottabs, 11 chat- 
taks which was determined in that litigation as the culturable area 
in the occupation of the defendants. To put the matter concisely, 
the plaintiffs do not any longer take their stand on the compromise 
decree of the 4th February, 1889, as entitling themto rent of the 
darjote in char Pirtala on the basis of a'stated area, regardless 
of alteration by alluvion or diluvion ; they are content to take their 
stand on the determination of the area in the suitof rgrr. But 
this view manifestly places them in a situation of inextricable diffi- 
culty. If the plaintiffs rely upon the result of the litigation of 1911, 
they must face the position that the determination therein involves 
the decision that the defendants are entitled to abatement on the 
ground of diluvion, As pointed out in the case of Lilabadi v. 
Bishun Chobey (1), on the authority of the decision of the Judicial 
Committee in Pahalwan Singh v. Muhkeshur Buksh (2), the estop- 
pel of a judgment extends to all facts involved init as necessary 
steps or the ground-work upon which it must have been founded ; 
in other words, a judgment operates by estoppel as regards all the 
findings which are essential to sustain the judgment. If, as was 
said by the Judicial Committee in Svorjomonee v. Suddanund (3), 
the question was raised by the pleadings and argued, if both parties 
invoked the opinion of the Court thereupon, we cannot come to 

(1) (1907) 6 C. L. J. 621 (630). (2) (1872) 12 B. L. R. 39r. 

(3) (1873) L. R. I. A, Sup. Vol, 212; 12 B. L, R. 304 3 20 W. R. 377. 
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the conclusion that the judgment upon it was s/tra vires, merely 
because an issue was not framed which, strictly construed, embrace 
the whole of it ; regard must be had rather to the substance than to 
the form of action, which-would by no means prevent the operation 
of the general law relating to res judicata, Inthe case before us, 
it is plain that in the previous suit for rent the root question agi- 
tated between the parties was the true effect of the tenth paragraph 
of the compromise decree of the 4th February, 1889, and the deci- 
sion thereupon is equally conclusive upon both the parties, sea 
Mane Mahammed v. Dhani (1), and Upendra Kumar v, Sham 
Lal (2). There is thus no eScape from the conclusion that the de- 
fendants have rightly claimed abatement of rent and the plaintiffs 
can recover rent at 4 annas 10 gandas per bigha per year for 
the yearsin suit on an area of 198 bighas 8 cottahs, that is 
Rs. 55--12-16 gandas annually. The plaintiffs are also entitled to 
cesses on this amount at half an anna per rupee. The amount due 
will carry interest at twelve and a half per cent. The plaintiffs will 
get costs in the trial Court in proportion-to the amount decreed ; 
they musthowever pay the defendants their costs of this appeal ; 
each party will pay his own costs of the appeal to the Subordinate 
Judge. Execution must, if necessary, be taken out in the first in- 
stance against the amount in deposit ifany. The appeal is allowed, 
the decree of the Subordinate Judge set aside and a nfodified de- 
cree made in favour of the plaintiffs in the terms set out, 


Fletcher, J.—I agree. i 
A T, M f Appeal allowed, 


(1) (1gt2)17C. L. J.r. . (2) (1907) 11 C. W. N. 1100, 


e 
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Before Sit Asutosh Mookerjee, Knight, Acting Chief Justice and 
Sir Ernest Edward Fletcher, Knight, Judge. 
4 
RE SULIN MOHAN BANERJEE AND OTHERS. 
l : go e 2 
RAJKRISHNA GHOSE AND ANOTHER* . l 


Feeding estoppel—Transfer by unauthorised person—Transfer of Property Act 
(IV of 1882), section 43.—Lease by a Hindu daughter—Subsequent acquisi- 
tion—Reversioner, if bound—Lease, if to be cancelled—Procedure—Tenan- 


cies, heritable, tf transferable. 


A, B and C were owners of certain property. On the death of A, his daughter 
D, and B and C held the property in equal shares by right, of inheritance. On the 
18th April, 1904, D and C granted a lease of the entire property to E as if B had 
no interest therein and they themselves were entitled to it to his exclusion. D died 
on the 4th August, 1909. B had died on thé 14th October, 1908; prior to his 
death, he had made a testamentary disposition of his properties on the 18th 
August, 1908. Under that will, he left one-half of his one-third share to D and 
the other half to C: , 


Held, that the provisions of section 43 of the Transfer of Property Act, were 
applicable, and the share of B, when it vested in Dand C on the 14th August, 
1¢08, became available to perfect their title and consequently the title of E in the 
entire property : Bhairab v. Jiban (1). 


That the lease, which was not executed for legal necessity, was not operative 
against the sons of D, claiming as reversionary heirs to the estate of their maternal 
grandfather, to the extent of share—(viz one-third share) Inherited: Bijoy Gopal 
v, Krishna Mahishi (2). 


The institution of a suit for poseession showed the reversioners’ election to treat 
the lease as a nullity and it was not necessary for them to ask for a declaration that 
it was inoperative. $ 


There are tenancies which are heritable but not transferable. 


Under the law as it stood before the Transfer of Property Act, tenancies 
whether of homestead lands or of agricultural lands, were not transferable, in the 
absence of a custom to the contrary or of an express contract to that effect: 
Hari v. Raj Chandra (3) and other cases. The only recognised exception is in 
the case of a tenancy created for the purpose of residence! Beni Madhab v Jai 
Krishna (4) 


Appeal by the Plaintiffs. 


Appeal from Appellate Decree No. 617 of 1919, against the decree of A. J. 
Chotzner, Esq., District Judge of 24 Perganas, dated the 27th February, 1919, 
affirming that of Babu Bhagabati Charan Kundu, Subordinate Judge of Alipur, 
dated the 11th January, 1918. 


(1) (1920) 33 ©. L. J. 184. (2) (1907) L L. R. 34 Calc, 420. 
(3) (1897) 2 C. W. N. 122. : 
(4) (1869) 7 B. L. R, 152; 12 W. R, 495. 
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Suit for recovery of possession of land on declaration of title, 

The material facts appear from the judgment of the learned 
Chief Justice. 

Babus Basant Coomar Bose, Shibaprasana Bhattacharyya and 
Jatindra Mokan Sen Gufta for the Appellants, 

Babu Bimala Charan Deb for the Respondents, 

The judgements of the Court are as follows : 

Mookerjee, A. C. J. —This is an appeal by the plaintiffs ina 
suit for recovery of possession of land on declaration of title. The 
land belonged originally to Tilak, the founder of a family of Gha- 
take, which consisted of three brothers Khetra, Gopal and Gobinda 
as shown in the following genealogical table :— 








oe 
oe ee bi aan ee aaa a naa aa nar, 
| | 
Khetra Gopal Gobinda 
Muktakeshi Jogendra ` Sarat 
d. 4-8-1909 d. 14-10-1908 w. Monmohini 
| : w. Sarasi . 
Í Pl. 3 
kanamanan S ny 
L 
Svolin : Lalit. ` 
PL r. Pi. 2. 


Khetra left a daughter Muktakeshi, whose sons sre the first two 
plaintiffs, They claim as reversionary heirs to the estate of their 
maternal grandfather. Gopal left a son Jogendra who lefta widow 
Sarasi Bala, the third plaintiff in this litigation, Gobinda left a son 
Sarat Chandra who left a widow Monmohini, | the he pro. Jorma. defend- 
ant-in this suit. The property was taken by ‘the three brothers in 
equal shares. Consequently, upon their death, Muktakeshi, Jo- 
gendra and Sarat held the property in equal shares by right of in- 
heritance. On the 18th April 1904, Muktakeshi and Sarat - granted 
a lease of the entire property to the first defendant, as if Jogendra 
bad no interest therein and they themselves were entitled to it to 
his exclusion. Muktakeshi died on the 4th August 1909. Jogen- 
dra had died on the 14th October 1908 ; prior to his death, he had 
made a testamentary. disposition of his properties on the 18th 
August 1908. Under that will, he left one-half of his one-third 
share to his cousin sister Muktakeshi and the other half to his 
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cousin Sarat. The plaintiffs claimed to-recover the property from 

Nehe first defendant on the allegation that the perm anent lease granted 
to him onthe x8th April r904 was without legal necessity and 
ceased to be operative upon the death of Muktakeshi, The de- 
fendant pleaded that the lease was binding upon the reversionary 
heirs, and further that he was entitled to remain in occupation, as 
he had on the 25th April, 1904, purchased from one ae Behari 
Roy the interest of a tenant of the land. 

The Court of first instance dismissed the suit. Upon appeal, 
that decision has been affirmed by the District Judge. 

The first point which requires consideration in the present ap- 
peal is, the validity of the permanent lease granted by Muktakeshi 
and Sarat‘on the 18th April, 1904. Itis clear that the lease was 
operative in respect of a a/3rd share, during the lifetime of Mukta- 
keshi and Sarat. But as we have already explained, Muktakeshi 
and Sarat subsequently obtained the 1/3rd share of Jogendra by 
virtue of his will, In these circumstances, the Courts below have 
rightly held that the provisions of section.43 of the Transfer of Pro- 
perty Act ara applicable and that the shara of Jogendra, when it 
vested in Muktakeshi and Sarat on the rqth August, 1908, became 
available to perfect their title and consequently the title of the 
first defendant in the entire property. [See Bhairad Chandra v. 
Jitan Krishna, (1) S. A. 1837 of 1917 decided on the aoth May 
1920]. 

But the question remains whether the lease is operative as 
against the sons of Muktakeshi who claim as reversionary heirs to 
the estate of their maternal grandfather. It has not been estab- 
lished that the lease was executed for legal necessity. Prima facie, 
then, the lease does not bind the reversionary heirs: But 
the Courts below have held, on the authority of the deci- 
sion of the Judicial Committee in Modhu Sudan Singh v, 
E. G. Rooke (2), that an alienation made by a Hindu widow ora 
Hindu daughter who has only a qualified estate in the property of 
the last male owner is not void but voidable, and that as the plain- 
tiffs did not take steps before the institution of the suit to avoid 
the lease, they are not entitled to relief in the present litigation, 
We are of opinion that {the view taken by the Courts below is 
manifestly erroneous. The decision of the Judicial Committee in 
Modhu Sudan Singh v. E, G., Rooke (2), was, for a time, erroneously 
regarded as an authority for the proposition that a lease granted 


(1) (since reported) (1920) 33 C. L. J. 184. > 
(2) (1897) 1. L. R. 25 Calc, 1 ; L. R, 24 1. A. 164, 
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by a Hindu widow ison’ her death only voidable and must conse, 
quently be avoided. This is manifest from the decision of this Coe 


in Bijoy Gopal Mukerjee v, Nilratan Mukerji (1), When that case, 


however, was taken up to the Judicial Committee, Lord Davey 
pointed out [Bijoy Gopal Mukerji v. Krishna Makisi Debi (2),) 
that the earlier decision of the Judicial Committee in Modhu 
Sudan v, Rooke (3), had been misunderstood and misapplied. “A 
Hindu widow”, it was stated, “is nota tenant for ‘life, but is 
owner of her husband’s property, subject to certain restrictions on 
alienation and subject to its devolving upon her husband’s heirs 


“upon her death. But she may alienate it, subject to certain condi- 


tions being complied with, Her alienation is not, therefore, 
absolutely void, but it is griwa facie voidable at the election of 
the revesionary heir. He may think fitto affirm it, or he may at 


- his pleasure treat it as a nullity without the intervention of any 


Court, and he shows his election to do the latter by commencing 
an action to recover possession of the property. There is, in fact; 
nothing for the Court either to set aside or cancel as a condition 
precedent to the right of action of the reversionary heir.” The 
institution of a suit for possession shows his election to treat the 
alienation asa nullity, and in such a suit, it is not necessary for 
him toask for a declaration that it is inoperative. It is thus 
plain that the first two plaintiffs are entitled to succeed in respect 
of the one-third share which originally belonged to their maternal 
grandfather: They are not entitled, however, to be placed in 
the same position with regard to the one-sixth share which 
became vested in their mother by virtue of the will of Jogendra, 
The terms of that will show that it has been correctly held by 


“the ‘Courts below that Muktakeshi obtained an absolute interest in 


the one-sixth share icft to her by her cousin. As regards the share of 
Sarat, namely, the one-tiiird share vested in him at the time of the 
grant of the permanent lease and also the one-sixth share which he 
subsequently obtained under the will of Jogendra, the plaintiffs 
are admittedly not entitled to relief. The conclusion follows that, 
subject to the determination of the question of the validity of the 
purchase of the tenant’s right by the first defendant, the first two 
plaintiffs are entitled toa decree in respect of the one-third share 
originally held by their material grandfather. i 

We have next to consider, whether the first defendant acquired 
a good title to possession by virtue of his purchase onthe 25th April 

(1) (1903) 1. L. R. 30 Calc. 9go. 

(2) (1907) 1. LA R. 34 Calc, 329. (3) (1897) I. L. R. a5 Cale, r; + 
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1904 from Bepin Behary Roy, who had, it is alleged, obtained, 

under successive transfers, the interests of a tenant Satcowri Ghose 

\ the disputed land. The question, in our opinion, must be 
answered.in the negative. 

The tenancy of Satcowri Ghose wascreated long before the Trans- 
fer of Property Act, and is said to have been in existence at least as 
early as 1869. The tenancy had passed from father to. son: in other 
words, there is evidence to show that the tenancy is heritable, But 
it does not follow that the tenancy is transferable. It is well known 
that there are tenancies which are heritable but not transferable ; an. 
Occupancy holding furnishes an obvious example. The first defend- 
avt mu‘t consequently establish that the tenancy was transferable 
ander the law, as it stood at the time of its inception. Now, it has 
been laid down by this Courtin the cases of Hari Nath Karmakar and 
others v. Raj Chandra Karmakar and ansther (1), Madhab Chandra 
Paland another v. Bejoy Chand Mahatab Bahadur (2), Madhu 
Sudan Sen v. Kamini Kanta Sen, (3), and Ram Charan Naskar v 
Hari Charan Gsha (4) that under the law as it stood before the 
Transfer of Property Act, tenancies whether of homestead lands or 
of agricultural lands were not transferable, in the absence of a cus- 
tom to the contrary or of an express contract to that effect. The 
only recogniz2d exception to this rule is that stated in the case of 
Beni Madhab Bannerjes v. Jai Krishna Mookerjee and others, (5). 
In that case, Sir Barnes Peacock C. J. observed that if one man 
grants a tenure to another for the purpose of living upon the land, 
that tenure, in the absence of evidence to the contrary, is assignable. 
The same view was subsequently taken in the case of Durgaprasad 

_ Misser v. Brin daban Sookui (6). In the case before us, the tenancy 
‘had not been created for.the purpose of residence. Consequently, 
we must hold that the tenancy was not transferable. 

- The result, is that;this appeal is allowed, the decree of the District 
Judge set aside and the suit decreed for possession and mesne profits 
in respect of an one-third share. The record will be sent downto the 
Court of first instance so that mesne profits may be ascertained in 
that Court. 

There will be no order for costs in this appeal. The parties will 
pay and receiva costs in proportion in the Courts below. 

Fletcher, J.—I agree. | 
ATM ; Appeal allowed, 

(1) (1897) s N. 122. (2) (1900) 4 C. WEN. 574, 

(3) (1905) a Calc. 1023. . (4) (1906) 7 C. L. J. 107. 


a 

L 
(5) (1869) 7 . 1523 12 W.R. 495. 
(6) (1871) 7 B. . 159; 15 W. R. 274 
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Civit: Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
1920. Sir Ernest Edward Fletcher, Knight, Judge. S 
Nerv, 7 > ` 

August, 6. f 

EEG MAHENDRA NATH MANDAL AND ANOTHER 


v. 
SHEIKH SAMSUDDIN AND OTHERS," 


i _ Execution sale—Executor sued—Inference—Froceedings, substance of. 


At is incumbent upon a Court to look at the substance of proceedings and 
not to confine its attention to mere form; 


When an executor, who had’a baneficial interest in the testator’s estate, joined 
with other beneficiaries in the sale and conveyance of an estate to bonafide pur- i 
chasers for value, and the executor did not purport to convey in his capacity as 
executor, but the deed stated that all the estate, right and! title of the vendois 
were conveyed, the deed conveyed the whole title vested in the executor and it 
was not proper to infer from the conduct of the parties and from indications in 
the deed that the intention was only to convey the beneficial interest, since that 
inference was contrary to the terms of the conveyance: Bijraj v. Pura Sundary 
(1). This principle is applicable to involuntary alienations . as. well as to- 
voluntary conveyances, 

Appeal by the Plaintiffs. 
Suit for recovery of possession of land upon declaration of 
title. os oe 


The material facts appear from the judgment. 


_ Babus: Biraj Mohan Majumdar, - Mohini Nath Bose and 
Pramatha Nath Banerjee for the Appellants. 


Babu Basant Coomar Bose (for Bab Shibaprasanna Bhatta- 
charyya) for the Respondents. 


Thé judgments of the Court were as follows ; 


August, 6s Mookerjee, A. G. J. —This i is an appeal by the plaintiffs ina 
— suit for recovery of possession of land, upon declaration of title, 

The subject matter of the litigation is an occupancy holding 

which was held by one Narayan Chand Maiti under two sets of 

landlords, the Nandis and the Mitras. Maiti made a testamentary 

disposition of his properties on the rsth June, 1885, and died 

_ shortly afterwards. He left a widow Keshabi Debi, an adopted son, 


* Appeal from Appellate Decree No. 835 of 1919, against the decree of Babu. 
Sris Chandra Chowdhury, Subordinate Judge of Midnapore, dated the gard 
December, 1918, affirming that of Babu Lalit Mohan Basu,, '“Munsiff of Tamluk, 
dated the 13th August, 1917. 


G) (1914) L R. 41 L Ac 189; L.L Re 42 Cale, 56 ; 20 C. L, J. 368. 
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a - 
Radhakrishna and a subsequently born sọn Hareykrishna. By 

i ti will the testator dedicated all his properties to the service of 
his family deity and appointed his adopted son and his after-boro 
son as skedaits. He further directed that Keshabi Debi would be 
the executrix during the minority of the two sons. Probate was 
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granted to her on'the rst March 1886 ; but for some unexplained Mookeree, 4 A.C. Fe 


reasons, it was not limited during the minority of the two sons. 
Keshabi Debi took possession of the estate by virtue of her office 
as executrix, While she was thus.in occupation, default was 
made by her in the payment of rent to both sets of landlords. The 
result was that in 1905 the Nandi defendants instituted a suit against 
her,obtained a decree for their share of the rent, and at a sale held 
in execution thereof purchased the holding on the 2rst January 
1908. In rgo8 the Mitra landlords brought a suit for their share of 
the rent, obiainad a decree and put up the property to sale 
on the 18th September 1909, when it was purchased by the 
plaintiffs, It appears that the plaintiffs, with a view to make their 
title absolutely secure, subsequently obtained a settlement, from 
the Nandi landlords on the 26th March, 1913. The defendants 
claim under a derivative title from the adopted son and the 
after-born son: and, the question in controversy between the 
parties is as to the legal effect of the two execution sales, 

.. The Courts below have dismissed the suit on the ground that 
nothing passed by the sales beyond the right title and interest of 
the then defendant, namely, Keshabi Debi, and as she had no 
personal interest in the disputed property, the plaint'ffs have 


acquired no title to the occupancy holding. In our our opinion, this. 


view cannot possibly be sustained. 

The defendants, respondents, have urged that, apart from all 
other questions, it is plain that as Keshabi Debi was not expressly 
described as the executrix, nothing could pass by the execution 
sales beyond her right title and interest. We are of opinion that 
there is no foundation for this contention. It is incumbent upon 
the Court to look to the substance of the proceedings and not to 
confine its attention to the mere form, In support of this 
view, reference may be made, to the decision of the Judicial Com- 
mittee in Bijraj Nopani and others v. Pura Sundary Dassee (1). 
In that cage, an executor, who had a beneficial interest in the tes- 
tator’s estate, joined with other beneficiaries in the sale and con- 
veyance of a part of the estate to donafide purchasers for. value, 
-The executor did not purport to convey in his capacity as executor, 

(1) (1914) L. R. qt 1. A. 1893 L L. R, 42 Calc. 56 ; 20 C, L. J. 368. 
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Civit. but the deed stated that all the estate, right, and title of the ven 

1950 dors were conveyed : Lord Moulton held that the deed conveye 
ef ae the whole title vested in the executor, and that it was not ay d 

Wr to infer from the conduct of the parties and from indications in the 


Saman deed that the intention was only to convey the beneficial interest, 
Moo kirjes, A.C. F since that inference was contrary to the terms of the conveyance, 
i This principle is applicable, quite as much to involuntary aliena- 





tions as to voluntary conveyances. We must consequently eramine 
the nature and the scope of the rent suits and the execution pro- 
ceedings which followed thereupon, 

“There can be no room for controversy that Keshabi Debi 
was sued as in possession of the estate of the testator by virtue 
of her office as executrix. After the death of her husband, 
she had been registered in the office of the landlord as the repre- 
sentative of the estate: and, this was manifesly the proper course 
to follow. But it has been argued that as the grant should have 
been made to her to continue only during the minority of the 
adopted son and the after-born son, we must assume that as soon 
as they attained majority, the grant became inoperative in the eye 
of the law. Ths evidence however does not show the actual dates 
when the two sons respectively attained majority. But it is plain 
from the facts found by the Courts below that at the date of the 
institution of the two suits for rent in rg0$ and 1909 Keshabi Debi, 
was still in possession as the ex2cutrix. Ths exacutorship had not 
closed, and even if it had closed, the fact was not known to the land- 
lord who had up to that time rightly treated Keshabi Debi as the 
representative of the estate. In these circumstances, we must hold 
that the decrees in the two rent suits were rightly obtained against 
the executrix in possession of the estate. These decrees were 
obtained for sums which were payable out of the income of the 
estate bythe representative to the superior landlord, The appellaats 
have argued that, on these facts, the effect of the sales was to pass 
the entire interest to the execution purchasers. This view has 
been controverted on behalf of the respondents, -who have relied 
on the decision of the Judicial Committee in Jiban Krishna Roy 
v Brojo Lal Sen (1) and the judgments of this Court in Doorgadhur 
Biswas v. Huro Mohinee Dabee (2); Bijoy Sankar Sikdar v, 

` Rajendra Kumar Bose (3) ; Propas Chandra Chatterjee v. Jaharad- 
din Mondal (4). But these decisions are of no assistance to the 
respondents. In the case first mentioned, the decree was obtained 
(1) (1603) |, L. R, 30 Cale, 550. ` (a) (1888) 13 C. W. N. 270.- 
(3) (1909) 9.C. Le J. 479 5-13 Ci We N. 746. + (4) (1920) 32 © Li J. 779 
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' against a Hindu daughter who was in posséssion of the estate of her La 
Sher as a limited and qualifed owner. It was held that the sum 1920; 
which was sought -to be recovered under the decree wasa sum Mahendra 


- personally payable by her and that the result of the execution of Samsud lin. 

' such a decree was not to affect prejudicially the position of the ie Es 
ultimate reversionary heir. In the “otber three cases mentioned, a eee 
question arose whether in their specjal circumstances the principle 

“of representation enunciated in Jeo Lal Singh v. Gunga Perskad (1) ‘ 

| and applied in Witayi Behari Saka Paramanick v. Hari Govinda 
Saka (2) was applicable. No such question, however, arises in the 

, case before. us because it is plain beyond controversy that the - per- 

.-80n who was sued was the representative of the estate. The respon- 

- dents are further in a position of considerable difficulty because 

’ it has been found that, even after attainment of majority, the two 
sons allowed their mother to remain in possession as the. executrix 

i in other words, they held her out to the landlord as the representa- 
` tive of the estate. . In. these „circumstances, the decrees obtained 

against Keshabi Debi were operative against the estate affd a-valid 
title in the disputed holding has vested in the appellants. 

The result is that this appeal is allowed; the decree of the 
Subordinate Judge set aside and the suit decreed with costs in all 
“the Courts, | 


Fle teher, J.—I agree. 


ATM : Kà Appeal allowzd, 
w (1384) I. L R 10 Calc, 926: ~ta) (1897) 1. L. R, 26 Calc. 677.. 


a Before Sir Asutosh Mookerjee, Knight, Acting. Chief Justice, 


and Sir Ernest Edward Fletcher, Knight, Judge. < Civit, 
© PRATAP CHANDRA GOPE AND OTHERS? | 1320; 
f its June, 28 
2. August, 6 
SARAT CHANDRA GANGOPADHYAY AND OTHERS.* azi 
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Attached property, right to—Civil Procedure Cods (Act V of 1966), section 64, 
order 21, rules 60, 63—Ctvil Procedure Code, order 2r, rule 60, effect of 
i Order of release, nature of—Claimant, if free to deal mith property, after 


* Appeal from Appellate Decree No. 1112 of 1917, against the decree of Babu 
Haridas Basu, Subordinate Judge of Dacca, dated the and April, 1917, reversing 
that of Babu Nalini Mohan Banerjec, Munsiff of Dacca, dated tho a6th Juno, 1916, 
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release—Private transfer after order of riled: effect of—Attachment heroes. 
judgment—Revival of execution proceeding, effect of-—-Limitation Act xX ' 
of 1908), section 23 (7), Sch. I. Art. 11—Party, necessary—Adding party 
after limitation period, effect of—Presumption—Foint family— Property 
standing in the name of non-co-parcener—Dayabhaga family—Burden of 
broof—Apparent not the real state of things—Suspicious circumstances— 
Bvidence—Construction placed on Code, reproduced by lesislature—In- 
ference. N 
The effect of an order under order a1, rule 60 of the Code of Civil Procedure, 
allowing a claim, is to make it obligatory on the Court to release the property 


“from attachment ; but the order of release is only provisional and is liable to be 


set aside by a regular suit. 


The order for release from attachment does not put an end to the attachment 


` so as to leave the.claimant free to deal with the property as he likes; if a suit is 


brought by the decree-holder to establish his right to attach the property and a 
decree is passed in his favour, the effect of the decrees is to set aside the order of 


. release and to maintain uninterrupted the attachments originally made. Any pri- 


_ Vate transfer of the property by the claimant, though made after an order under 
` rule 60 releasing the property from attachment will be void under section 64, if 
the right to attach is subsequently established by a suit under order a1, rule 63. 
OA different rule has been adopted with regard to attachment before jadgment. 
It is obligatory upon the Court to withdraw an attachment before judgment upon 
` the dismissal of the suit, and the reversal of the judgment of dismissal on appeal, 
does not operate to revive an attachment which has been cancelled; 

In a case of attachment before judgment, the general rule applies that a re- 
vival of execution’proceadings, does “not operate as a revival of the attachment so 
asto prejudice the rights of strangers who have’ in the Interval acquired a title to 
the property: Patringa v. Madhavanand (1), and other cases. 

The claimant who has obtained an.order under order a1, rule 6o of the Code 
of Civil Procedure, must be made a party in a suit brought under rule 63 of that 
order. A person who has derived title to the disputed property from the claim- 
ant, subsequent to the order of release, must also be made a party, if it is intended ` 
to bind him by the result of the suit, Ifsuch a person be added asa party long 
after the expiry of the period mentioned in article 11, schedule I of the Limita- 
tion Act, the suit is deemed under section 22(1) of the Act to have been insti- 
tuted against him when he was made a party and the suit as regards him is barred 
by limitation. 

Lf the successful claimant assigns the property after the order of release and 
before the institution of the regular suit, the assignee takes the risk of the deci- 
sion in the regular suit, should such a suit be ever instituted by the decree-holder. 
But in order that the assignee may be bound by the result of the suit, he must be 
made a party thereto and thus angid an opportunity to repel the attsck of the de- 
cree-holder. 


As the normal state of a Hindu family is one of Jointness fain mesg, worship and 
estate, the presumption is that all property acquired by or in the possession of a 
{joint member, is joint property : Anand v. Fazant (2) and other ‘cases. As such 


(1) (ag) 14 C. L. J. 476. Ay (1567) 5 C, L. z 338. 
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a : 
presum ption is founded on the fact of union, there can be no presumption where Civit.. 


\ disputed property stands in the name of a non-copercener, such as female 1920. 
ember of the family. This is also the rule in the cass of a family governed by pa 
the Dayabhaga School of Hindu Law. lap 


The burden 6f proof lies upon the person who alleges tbat the apparent is not 
the real state of things, and although circumstances of suspicion might exist, the 
Court should not decide upon mere suspicion but upon legal grounds established 
by evidence : Sreeman v. Gopaul (1) and other cases. 5 


Sarat, ` 


l 


If the evidence on neither side is wholly convincing, specially upon what is 
the fundamental criterion, namely, the source of the purchase money, when the 
evidence given and withheld, is open to adverse criticism, the Courts must rely on 
the surrounding circumstances, the position of the parties and their relation to 
one another, the motives which could govern their actions, and their subsequent 
conduct: Dalip v. Chaudhuri (2). 


Where constructions placed upon the provisions of the Code, have ‘been repro- 
-duced by the legislature in the successive Codes without material alteration, the 
inference is that this constitutes a legislative affirmance of the construction adopted 
by the Courts: Yogendra v. Shyam (3). 


Appeal by Defendants Nos. 7, 2 and 6. R 

Suit to establish the right of the decree-holder to attach the pro- 
perty in dispute. ` 

The material facts appear from the judgment of the learned 
Chief Justice. 

Babus Dwarka Nath Chakrabarti, Prakash Chandira Pakrasi 

_ and Pramatha Nath Banerji for the Appellants, 

Babus Sarat Chandra Rat Chaudhuri and Sasadkar Roy for the 

Respondents. bi 
GQ AY 


‘The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal by the first, second Angust, 6 
and sixth defendants in a suit instituted under order 21, rule 63 a, 
of the Code of Civil Procedure. The suit was dismissed by the 
trial Court, but, on appeal, bas been decreed by the Subordinate 
Judge. The facts material for the decision of the questions of law 
raised before us may be briefly outlined. 


The subject matter of the litigation is an one-fourth sbare of 
taluk Krishnanada Rudra, which admittedly belonged at one time 
to Madhabchandra Das and Mahimchandra Das; on the 13th 


(1) (1866) 11 M. I. A. 28; 7 W. R. P. C. 10. 
(2) (1908) L. R. 35 I. A. 1043 I. L. R. 30 All. 258. 
(3) (1909) |, L. R. 36 Cale. 54359 C. L. J. 271. 
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March, rgto, they conveyed it to Fulmala Dasi, the fifth defendant, 
in this suit.. On the 7th January, 1914, the first two defendants 
Pratapcbandra Gope and Kali Mohan Gope took a conveyan 
from Fulmala Dasi. On the 8th January, 1914, the plaintif, who 
held a decree for money against the third and fourth defendants, 
Rupchandra Dutt and Sanatan Dutt; effected an attachment on this: 
property on the allegation that though it stood in the name of 
Fulmala Dasi, the beneficial owners thereof were her father-in-law: 
Rupchandra Dutt and his brother Sanatan Dutt. A claim was 
thereupon preferred under order 21, rule 58 on the 27th January; 
1914, by the first two defendants, the Gopes, who had taken the 
conveyance from the fifth defendant Fulmala, The claim was in 
vestigated in due course and was allowed under Order 21, rule 6o. 
The effect of this order was that the property was, released from 
attachment, On the 8th June, 1915, the plaintiff decree-holder 
instituted the present suit under Order 21, rule 63 with a view to 
set aside the order in the claim case and to obtain a declaration: 
tbat the property was liable to be sold in execution of his decree 
against tle Dutts who were alleged to be its beneficial owners, The 
Gopes, the Dutts, and Fulmala Dasi, were all joined as defend- 
ants. On the agth February, 1916, the sixth defendant was added 
as a party, as she had takenalease from the Gopes on the 17th 
January, 1915. The Court. of first instance held on the evidence 
that, not the Dutts but their daughter-in-law was the true owner of 


- the property which: was consequently not liable to be seized in: 


execution of a decree obtained by the plaintiff against the Dutts. 
The trial Court further found that even if the Dutts were held to. 
be tke true owners, the plaintiff could not proceed against the pro- 
perty in the hands of the Gopes who were” Jona fide purchasers, for 
value without notice; from the ostensible owner. In this view, the 
suit was dismissed without investigation of the validity of the lease- 
hold interest set up by the sixth defendant. On appeal, the Subor- 
dinate Judge has reversed this decision. He has held that as the 
Dutts and their daughter-in-law were joint in mess the presumption , 
was that the property, which stood in the name of a female member-. 
in a Hindu joint family, belonged to the joint family and that she g 
was merely the ostensible owner. -The Subordinate Judge has 
further held that the defendants had totally failed to prove that the, 
purchase was made with the money of the daughter-in-law, On ; 
these grounds, he has concluded that the Dutts were the real owners ` 
of the property, He has finally held that the Gopes were not Jona 
fide purchasers for value without notice. In this view, the suit has 


a 
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been decreed, but, it will be observed, without examination of the 
NGsition of the sixth defendant, The Gopes (the first two defendants) 
and the sixth defendant (the lessee from them) have now appealed 
to this Court, and have assailed the decision of the Subordinate 
Judge substantially on three grounds, namely, first, that the sixth 
defendant is not bound by the attachment, which the plaintiff seeks 
to enforce and which had no existence when the lease in her favour 
was granted; secondly, that the claim as against the sixth defend- 
ant is barred by limitation; and, thirdly, that the Subordinate 
Judge has incorrectly determined the question of title by the appli- 
catioa of erroneous tests of presumption and burden of proof. 

As regards the first point, the appellants have argued that the 
léase granted to the sixth defendant on the 17th January, 1915, 
could not be’affected by the attachment made at the instance of the 
plaintiff on the 8th January, 1914, as the property was released 
from that attachment. on the 13th June, 1914. The respondents 
have not disputed that, if the matter were res integra the conten- 
tion of the appellants might carry considerable weight, but they have 
argued that the point is really settled by a long line of cases de- 
cided during well nigh halfa century. No doubt, the effect of an 
order under order 21, rule 60, allowing a claim, is to make it 


obligatory on the Court to release the property from attachment ; 


but the ordér of release is only provisional and is liable to be set 
aside by a regular suit, as expressly stated in rule 63; in the words 
of Lord Hobhouse in Sardhari Lal v. Ambika Prasad (1), the order 
is not conclusive; a suit may be brought to claim the property, 
notwithstanding the order. The same idea wao expressed by Lord 
Robertson in different terms when hestated in Pul Kumari v, 
Ghaneshyam (2), that the regular suit is “simply a form of appeal” 
and that the plaint therein is “for review of a summary decision.” 
From this standpoint, it has been held that the order for release 
from attachment does not put an end to the attachment so as to 
leave the claimant free to deal with the property as he likes; if a 
suit is brought by the decree-holder to establish his right to attach 
the property and a decree is passed in his favour, the effect of the 
decree is to set aside the order of release and to maintain uninter- 
‘rupted the attachment originally made. The result is that any 
private transfer of the property by the claimant, though made after 
an order under rule 60 releasing the property from attachment will 
be void under seclion 64, if the right to attach is- subsequently 
(1) (1888) L. R. 151. A. 123; L L. R, r5 Cale. sar. 
(2) (1907) I. L. R, 35 Cale. 202; 7 C. L, J. 36(P, C.) 
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Crvine, established: by’ a suit undér order ar, rule 63. ` This is clear from 
1920, the judgment of Sir Richard Couch, C., J. in Mahomed Warris A 
Pratap Pitambur (1), where he observed as follows: “A suit was brought 
ae 4 and the plaintiff obtained a decree establishing his right, namely, a 


right to attach the property, showing that the order for the release, 
of the properly from attachment was improper, The effect of that 
decree must be to revive the attachment, or rather not to revive the 
attachment, but toset aside the order of release which had been 
made, and therefore to make the property still subject to the attach- 
ment, to restore the state of things that had been disturbed by the 
order of release.” the same views was adopted by Macpherson 
and Hill JJ. in Bonomali v. Prosunno (2), who relied in 
addition to the judgment of Couch, C. J. on the decision in Zalu 
Mulji v, Kashibai (3). The rule thus enunciated was applied in 
Ram Chandra v, Mudteswar (4). The same view has been uni- 
formly accepted by the Allahabad High Court; Bank of Upper 
India v. -Sheoprasad (s), Bil Ahmad v. Bansi Dhar (6); Asis v, 
Kanis (7); Gopal v. Kashi (8). A similat view has been recently 
adopted by the Madras High Court in Avishnappa v. Abdul 
Khader (9), although some of the reasons assigned there, specially 
as to the applicability of the doctrine of Zis pendens, may be open to 
comment: See Pelteu v. Sankara (to). Weare not prepared to 
dissent from the interpretation which has thus seen put by all the 
the High Courts on the relevent provisions of the Civil Procedure 
Code, 1908, and the corresponding provisions of the earlier Codes. 
It is significant that notwithstanding the construction placed upon 
the provisions of the Code of 1859, they have been reproduced by 
the legislature in thef{auccessive Codes without material alteration. 
The inference may thus be legitimately drawn that this constitutes 
a legislative affirmance of the construction adopted by the Courts. 
Jogendra Chandra v. Shyam Das (11). | 
We are not unmindful that a different rule bas been adopted 
with regard to attachments before judgment. There the view has 
prevailed that it is obligatory upon the Court to withdraw an 
(1) (1874) 21 W.R. 435. (2) (1896) I. L. R. 23 Cale. Bag. 
. (3) (1886) I. L. R. 10 Bom. 400 (407). (4) (1906) I. L. R. 33 Cale. 1158, 
_ (5) (1897) AIL W. N. 124. : 
` (6) (1909 1. L. R. 31 All. 367; 6 A. L. J. 434- 
(7) Gota) 1. L. R. 34 All. 490, : 10 A. L. J. 48. 
~ 18) (1919) I. L. R. 42 All. 39; 17 A. L. J. gor. 
(9) (1913) T. L. R. 38 Mad. 535. 
(10) (1916) I. L, R- 40 Mad. 955. ° ; 
(11) (1509) I. L. R. 36 Calc. 543; 9 C. L, J. 271. 
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ttachment before judgment upon the dismissal of the suit, and the 
NG of the judgment of dismissal on appeal does not operate to 
revive an attachment which has been cancelled. As explained in 
the case of Sasirama v. Meherban (1), this result follows from the 
provisions of order 38, rule 9, which directs the withdrawal of 
attachment on dismissal of the suit and contains no provision which 
makes such withdrawal temporary and liable to be vacated on rever- 
sal of the decree of dismissal; in other words, order 38, rule 9 
contains no provision corresponding to order 27, rule 63, which 
makes the order in the claim case and the release from attachment 
thereupon subject to the result of a regular suit, Consequently, 


in a case of attachment before judgment, the general rule applies 


that a revival of execution proceedings does not operate as a revival 
of the attachment-so as to prejudice the rights of strangers who 
have in the interval acquired a title to the property: Patringa v. 
Madhavanan. (2); Makavarat v, Suryyakanta (3). We hold 
accordingly that the first contention of the appellants cannot be 
upheld. 


As regards the second point, it is plain that the question of 
limitation must be determined with reference to the provision of 
Art. 11 of the first schedule to the Indian Limitation Act. That 
article provides that a suit by a person, against whom an crder has 
heen made on a claim preferred to the property attached in execu- 
tion of a decree, to establish the right which he claims to the pro- 
perty comprised in the order, must he instituted within one year 


from the date of the order. This article does not specify the per-- 


sons who must be made parties to the suit. But itis obvious that 
the claimant who has obtained the order and is interested to main} 
tain if, must be made a party. It is equally plain that a person 
who had derived title to the disputed property from the claimant, 
rubsequent to the order of release, must also be made a party, if it 
is intended to bind him by the result of the suit,” In the case 
before us, the suit was.instituted against the claimants within the 
prescribed period of limitation ; but the sixth defendant was added 
as a party long after the expiry of such period. It follows that, as 


under section 22 (r). of the Indian Limitation Ac‘, the suit must be . 


deemed to have been instituted against the sixth defendant when 
she was made a party, it is prima facie barred by limitation as 
against her. But, reliance has been placed on behalf of the respon- 


(1) (t911) 13 C. L. J. 243. (2) (1911) 14 C. L. J 476. 
(3) (1918) 3 Pat, L. J. 310; C. W, N. Pat, 343. 
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dent on the decision in Kvisknappa v. Abdu; (1) in’ support of t 

contention that section 22 (2) should be held applica@le 
in such circumstances. That sub-section excludes from the opera- 
tion of sub-section (1), all cases where a ‘party is added or subs- 
tituted owing to. an assignment or devolution of any interest 
“ during the pendency of a suit.” We are not prepared to accept 
the contention as well-founded on principle. When, as in the case 
before us, the assignment by the successful claimant takes place 
after the order for release, it cannot be maintained that the assign- 


_ ment is “ during the pendepcy of a suit”, Even if the term “ suit,’. 


is interpreted in a very comprehensive sense so as to include a 
claim case, it is dificult to see how the claim case which ended in 
the order of release can still be deemed to be pending. Oa the 
other hand, it cannot be seriously argued that the suit to set 
aside the order-in the claim case should be deemed to have been’ 
instituted with retrospective effect froma date earlier than the 
date when the plaint was actually lodged. Itis manifest that we 
cannot have recourse to a fiction to avoid the effect of the rule of 
limitation enunciated in section 22 (1), by an imaginary pro- 


| longation of the proceedings in the claim case or a hypothetical 


advancement of the date of institution of the regular suit to set 
aside the order made therein. No doubt, according to the accep- 
ted interpretation, thé result of the decision in the regular sut 
in favour of the decree-holder, is to cancel the order in the claim 
case and to place the parties in the position they would have 
occupied if that order had never been passed. This handicaps the 


“successful claimant ‘to this extent, that if he assigns the property 


after the order of release and before the institution of the regular 
suit, the assignee must take the risk of the decision—possibly an 
adverse decision—in the regular suit, should sucha suit be ever 
instituted by the decree-holder. | But it is clear on first principles 
that in order that the assignee may be bound by the result of the 
suit, he must be made a party thereto and thus afforded an oppor- 
tunity to repel the attack of the decree-holder, We cannot ignore 
the elementary maxim audi altzram partem, foras has been well - 
said, it is a rule of universal application and founded upon the - 


: plainest principles of justice that no one be condemned, punished 


or deprived of his property by any judicial proceeding unless he 
has.had an opportunity of being heard. This clearly cannot em- 
barrass the decree-holder; for he can invoke the aid of section 18 
of the Limitation Act in cases of assignnients designedly kept 


{1) (1913) L L. R. 38 Mad. 535- A 
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concealed, “No suggestion, however, was made in” the present case Civit. 
N the plaintiff was kept out from the Rnowledge of his right 1920. 
to Sue the sixth defendant by reason of fraud on her part. We Pratap 
hold“aécordingly that the suit is barred by limitation as against the Pair | 


sixth defendant. sia 
- ; ; aos ; : Mookerjee, A C Fe. 
As regards the third point, we are of opinion that the view taken ee 


by the Subordinate Judge is manifestly erroneous, both as regards 
presumption and burden of proof. No doubt, as the normal slate 
of a Hindu family is one of jointness in mess, worship and estate, 
the presumption is that all property acquired by orin the posses- 
sion of a joint member is joint propert}: Anand v. Vasaet (1); 
Lal Bakadur v, Kanhaiya Lal (2), But it is well-settled that as such: 
presumption is founded on the fact of union, there can be no’ 
presumption where the disputed property stands in the name of a’ 
non-coparcener, ‘such as a son-in-law : Dossee Monce v, Ram Chand,- 
(3) or a female member of the family: Narayana y.. Krishna (4). 
In the case last mentioned, which was decided. by Sir Charles Tur- 
ner, C. J. and Mr. Justice Muttusami Ayyar, we find the following’ 
observations ; Í f 
“i Where a family'lives in co-parcenary, the presumption which 
exists in the'case of male members arises from`the circumstance 
that tbey are co-parceners, On the other hand, the ladies are not 
in an undivided family coparceners ; whatever properly they 
acquire by inheritance or gift is their separate estate, and, although’ 
itis not unusual for properly to be transferred to the name of a 
female member to protect it from the creditors of the male members 
or to place it beyond the risk of extravagance onthe part of the’ 
‘male members, such dealings are exceptional and can afford no’ 
ground for a general presumption.” | 


The same principle has been applied even in a case where, ina 
Dayabhagh family, the property stands in the name of a son during, 
the lifetime of his father, on the ground tbat there is really no joint 
family during the father’s lifetime, as the son is not by birth a co- 
parcener with the father; Sarada y. Makananda (5) [the head note to. 
the report in this case, however, is misleading; Ram Nath v. Kusum 
Kamini) (6). The judgment of the Subordinate Judge in the case before, 
us is obviously vitiated by the erroneous presumption with which he’ 

(1) (1907) 5'C. L. J. 338 P. C. i 

(2) (1907) I, L. R. 29 All. 2445 5C. L. J. 340. 

(3) (1867) 7 W. R. 249. “(4) (1584) 1. L. R. 8 Mad. 214. 
(5) (1904) I L. R. 31 Cale. 448, (6) (1506) 4.C. L. J. 56. 
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e. 
Civin. starts, namely, that because: the property stands in the name of 
1920. a daughter-in-law of the family, she is ngt the beneficial owner. 
Pratap is equally plain that the Subordinate judge has erroneously placed 
eo the burden of proof upon the defendants. The onus of proof lies 


tan upon the plaintiff for a two-fold reason. In the first place, be is 
Mookerjee As C.F the plaintiff in the suit and impeaches the validity of the order in 
the claim case. In the second place, he asserts that the apparent 
state of things is not the real state of things, in other words, that 
the person who appears as the owner on the face of the deed is not 
the real owner. The Judicial Committee have repeatedly held that 
the burden of.proof lies: tpon the person who alleges that the 
apparent is not the real state of things, and that although circums- 
tances of suspicion might exist, the Court should not decide upon 
mere suspicion but upon legal grounds established by evidence ; 
Sreeman v, Gopaul (1); Astmut v, Hurdwaree (2); Faes Buksh v. 
Fiukeeroodcen (4); Omaprasad v. Gandharp (4); Suleiman v, Mehmäi 
Begum (5); Nirmal v. Makomed (6). But as Sir Arthur Wilson said 
in Dalip v Chaudhuri (7), if the evidence on neither side is wholly 
convincing, specially upon what, according to Lord Campbell in 
Dhurm Das v, Shama Soondri (8), is the fundamental criterion, 
namely, the source of the purchase money, when the evidence given 
and withheld is open to adverse criticism, the Courts must rely on 
the surrounding circumstances, the position of the parties and their 
relation to one another, the motives which could govern their ac- 
tions, and their subsequent conduct. There can be no doubt, in 
this instance, that the Subordinate Judge here has overlooked these 
elementary rules and has approached and examined the case from 
an entirely wrong point of view. < 
The result is that this appeal is allowed and the decree of the 
Subordinate Judge set aside. The suit is dismissed’ as against the 
sixth defendant, with costs in all the Courts, In respect of the 
properties not covered by the lease of the 17th January, rgrs, the 
case is remanded to the Subordinate Judge for reconsideration in 
the light of the observations we have made. The costs ag between 
the plantiff and the first two defendants will abide the result. 


Fletcher, J.—I agree. 
A T. M. . Appeal allowed : Case remanded, 


(1) (1866) 11 M. I. A. 28; 7 W. R. P. C. 10 

(a) (1870) 13 M. I. A. 395 ; 5 B. L. R. 578 5 14°W. R. P. C. 14. 
(3) (1871) 14 M. I. A. 234 ; 9 B- L. R. 4 

(4) (1887) L. R. 14 1. A. 147d L.R. 5. Cale. 20. 

(5) (1897) L. R. 25 L. A. 15; 1. L. R. 25 Cale. 473. 

(6) (1898) L. R. 25 I. A. 225; 1. L. R. 26 Cale. 11. 

(7) (1908) L. R. 35 I. A. 104; 1. L. Re 30 All. 258. 

(8) (1843) 3. M. I. A. 229; 6 W. R. P. C, 43» 5 
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PRIVY COUNCIL: 


Dee: Lord Buckmaster, Lord Phillimore, Sir John Edge, 
Mr. Ameer Ali and Sir Lawrencs Jenkins, 


NAKIMO DEWANI AND OTHERS 
LA 
MUSAMMAT PEMBA DICHEN AND OTHERS. 


{On APPEAL FROM Tas Hic Court or JUDICATURE aT Fort 
WILLIAM IN Baencat.] 


Compromise—Cioit Procedure Code (Act XIV of 1882), Secs. 375, 462, 464— 
Guardians appointed by Court of Wards—Leave of Civil Court, if required, 
for acompromise—Court of Wards Act (Bengal Act IX of 1879), Secs. i4, 
15s STs A 
A guardian appoiated under the Court of Wards Act on behalf of infants has 

power to compromise proceedings in the Civil court, to which those’ infants are 

defendants, without obtaining the leave of the Court under section 462 of the 

Civil Procedure Code, 1852. Upon such a guardian consenting to an agreement 

for compromise, that agreement is necessarily recorded by the Court under sec- 

tion 375 of the Code, without the examination of its terms required in the case 
of ordinary guardians. 


Appeal from a decree of the Calcutta High Court (Fletcher and 
Richardson JJ.) dated January 19, 1917, affirming a decree of the 
District Judge of Darjeeling. 

On the death of one Rechuk in 1899 a dispute arose between 
his widow Nakimo (rst appellant) and his cousin Phurbu with 
regard toa certain estate. In 1905 the Lieutenant-Governor of 
Bengal declared Nakimo to b2 a disqualified proprietor under the 
Court of Wards Act, 1879 and ordered that the estate in question 
should be managed by the Court of Wards. The Court of Wards 
subsequently declared Nakimo’s daughters (and and 3rd appel- 
lants) to be minors under section 6 (b) of the Act and took charge 
of their properties. In rg07 Phurbu’s son Jérung brought a suit 
against Nakimo and her daughters claiming the estate. A com- 
promise was arrived at and accepted by the Board of Revenue and 
Jerung and the manager under the Court of Wards thereupon 


presented a joint petition to the District Judge before whom the- 


suit was pending, for an, immediate preliminary decree in terms of 
the compromise. The District Judge made such a decree in 1907 
and it was made absolute in 1908. 


In 1910 Nakimo brought the present suit for a declaration that 
these decrees were inoperative against her on the ground infer alia, 
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that the compromise was made without the leave of the District 
Judge. Later on Nakimo’s daughters were added as plaintifs and 
Jerung having die‘, the first three respondents were impleaded as 
defendants in his place, the 4th respondent being also joined as 
defendant as representing the Court of Wards. 


The District Judge dismissed the suit. He held that under 
section 18 of the Court of Wards Act, the Court of Wards had the 
same powers over the properties of its wards when those properties 
were the subject of a suit asin any other circumstances and that 
the minor wards were properly rzpresented under section 5t of the 
Act. In his opinion section 454 of the Code of Civil Procedure, 
1882, governed this case, and section 462 did not apply. This 
decision was affirmed on appeal by the High Court (Fletcher and 
Richardson JJ.) Hence this appeal by the Plaintiffs. 


Kenworthy Brown for Appellants: Under section 51 of the 
Court of Wards Act the manager-has no authority to enter into any 
compromise of a suit in which he acts as guardian ad “tem without 
obtaining the leave of the Court in which such suit is pending under 
section 462. It is contended that section 464 excludes section 462 ; 
but if so the managers powers would depend on what his powers 
were before 1882. The general powers of management given by 
section 18 of the Court ot Wards Act do not include the 
power to compromise: that view is supported by Ganesha Row v, 
Tuljaram Row (1). The mavager under the Court of Wards is in 
exactly the same position as any other guardian in requiring the 
leave of the Court toa compromise. The position of this widow, 
the first appellant, is different from that of the minors, but if this. 
compromise is set aside as regards the minor defendants it cannot 
be binding upon her: Reference was made to Trevelyan’s Law Relat- 
ing to Minors, 3rd edition 1906, page 319. : ; 

De Gruyther K. C. and Parikk for TOE PEN were not 


called on. 


Their Lordships’ judgment was delivered by 

Lord Buckmaster—The sole question in this appeal is 
whether a guardian appointed by the Court of Wards on behalf of 
infants has power to compromise proceedings in the civil Court, 
to wbich those infants are defendants. Itis alleged on behalf of 
the appellants that such a compromise cannot take place unless 


(1) (1919) L. R. 40 1. A. 1325 L L. Re 36 Mad. 395 3 18 C.-L. J. 1. 
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the agreement for compromise has been’ examined by the civil 
“Court and the civil Court has assented to its terms. Section 375 
of the Civil Procedure Code of 1882 provides that- if a suit is 
wholly or in part compromised by any lawful agreement, such 
agreement shall be recorded ‘‘and the Court shall pass a decree 


213 
P, Ċ. 
1920. 
ww 
Nakimo Dewani 
v. 
Pemba a Dichen, 


in accordance therewith so faras it relates to the suit, and such Zord Buckmaster, 


decree shall be final.” That section received qualification by sec- 
tion 462, which enacted that “no next friend or guardian for the 
suit shall, without the leave of the Court, enter into any agreement 
or compromise on behalf of a minor” ; but by the Code as it was 
originally passed it was expressly enacted that section 462 shall 
not apply to any minor for whose person or property a guardian or 
manager has been appointed by the Court of Wards or by the 
civil Court under any local law. 

The position, therefore, under the Code was this :—By section 
375 the Court was compelled to register the agreement that had 
been come to for, the compromise of the suit, and the necessity for 
the examination of the terms of the compromise on behalf of the 
infant did not arise where the infant was represented by a guardian 
or manager who had heen appointed by the Court of Wards or by 
the civil Court under any local law. | 

Alterations were made-in that Code in 1888 and 1890, and 
instead of excluding in terms sections 400 to 462, as provided in 
the earlier Code, section 464 extended it by providing that :— 


“ Nothing in this chapter applies to a Sovereign Prince or 


ruling Chief suing or being sued in the name of his State or being 
sued by direction of the Governor-General in Council or a local 
Government, in the name of an agent orin any other name, or 
shall be construed to affect, or in any way derogate from, the pro- 
visions of any local law for the time being in force relating to suits 
by or against minors or by or against lunatics or other persons of 
unsound mind.” 

The Court of Wards Act of Bengal is admittedly a local law 
within the meaning of that section, and, as already pointed out 
by the previsions of that law before the passing of the Codes of 
1888 and 1890, the guardian so appointed was the only person 
who could assent to the agreement for the compromise of the 
litigation, ‘and that agreement, when assented to, was necessarily’ 
recorded under section 373, and there is nothing in the later 
provisions to take away this -power. 

For these reasons, in their Lordships’ opinion this appeal fails 


AJ 


att 


P.C. 

1920. 

wee 
Nakimo Dewani 


De 
Pemba Dichen. 


— 


Lord Buckmaster, 


P, C. 

1920. 

wew 
Novembar, 16. 
December, 13. 


— 


THE CALCUTTA: LAW JOURNAL, [Vor. XXXIII; 


and should be dismissed „with coats, and they will humbly advise. 
His Majesty accordingly. 4 f 
Orr Dignam & Co: Solicitors for Appellants : si 


Downer, Johnson, the Solicitor India Office: Solicitors for 


Respondents. . 
ARP, Appeal dismissed, 
ANAN Lord Moulton, Lord Sumner and Sir John Eige, 


KHETRAMONI DASI 
T. 
JIBAN KRISHNA KUNDU AND OTHERS. 


[ON APPEAL FROM Taz HiGH COURT OF JUDICATURE AT Fore , 
WILLIAM IN BENGAL ] a 


Rent, reduction of —Deficiency in area of tenure—Bengal Tenancy Act. (PHT 
of 1885), ss. 52 (1) (b), 179.—Farties, if can contract out of the statute— 
Land in the Sunderbunds—“ Permanently settled area.” 


The respondents held land in the Sunderbunds under a permanent mokurrari 
lease granted by appellant. They claimed a reduction of rent under s. 52 sub- 
section (1) (b) of the Bengal Tenancy Act on the ground that part of the land 
leased had been diluviated. Appellant opposed the reduction, relying on the 
terms of the lease and on Sec. 179 of the Act, which permits the holder of a perma- 
nent tenure in a permanently settled area to grant a permanent mokurrari lease 
on any terms agreed between him and the tenant. The land had been granted by 
Government in 1880 to appellant’s predecessor at a rent increasing for a period of 
years, after which it was Subject to survey and measurement, and the proprietary 
fight in the grant was to be. ““ under conditions generally applicable to owners of 
estates not permanently settled.’ : 


Held, that the land was not proved to bein a “ permanently settled area” and 
that consequently respondents were entitled to reduction of rent irrespective of 


the terms of their lease. p 


Appeal from a decree of the Calcutta High Court, (Woodroffe 
and D, Chatterjee JJ.) dated June 9, 1916, affirming a đecree of 
the District Judge of the 24-Perganas, which reversed a, decree. of 
the Third*Subordinate Judge of Alipur. 


To the statement of facts in their Lordships’ judgment it ‘may 
be added that the Subordinate Judge dismissed the suit upon the 
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grounds (1) that it was not maintainable, inasmuch as sons of the ` 


finants were not joined as plaintiffs and (2) that the terms of their 
lease precluded respondents from claiming the reduction, The 
District Judge allowed an appeal. He held that the suit was main- 
tainable, as the tenants not joined as plaintiffs had been made 
defendants : that the terms of the lease did not clearly exclude the 
right to a reduction of rent: and that having regard to section 13 
of Bengal Regulation III of 1828,the tenure could not be held to be 
in a permanently settled area, so as to make section 179 of the 
Bengal Tenancy Act applicable. He remanded the suit to the 
Subordinate Judge to determine the amount of the reduction. 


Khetramoni Dasi appealed to the High Court. The appeal 
was heard in the first instance by D. Chatterjee and Mullick Jf. 
The terms of the grant from Government to appellant’s predecessor 
(the material parts of which are set out in their Lordships’ judgment) 
were not before the learned Judges, who understood that appellant's 
holding from Government was a permanent tenure. They were of 
‘opinion that on that assumption and the land ‘being in the Sunder- 
bunds it was in a permanently settled area, and that section 179 of 
the Bengal Tenancy Act applied. They held further that the stipula- 
tions of the lease excluded the right toa reduction and therefore 
allowed the appeal. 


An application for review was made and granted by the learned 
Judges on the ground that they had been misled by a misstatement 
in Court that the appellant's lease from Government was a perma- 
nent one. i 


Thereafter the appeal was heard de novo by Woodroffe and 


D. Chatterjee JJ. who dismissed it, Hence this appeal by the Defen- 
dant. 


H. N. Sen for Appellant: The respondents agreed in their 
lease that there should be no reduction of rent on diluviation. The 
respondents are not raiyats, but tenure-holders, and it was open to 
them to make what terms they chose with their landlord. Even if 
the Government grant of 1880 was not a permanent grant, still the 
land was held by respondent upon a permanent tenure. When 
land is so held in the Sunderbunds itis in a permanently. settled 
area for the purposes of section 179 of the Bengal Tenancy Act: 
Tamasha Bibi v, Asutosh Dhur (1): Reference was also made, to 
Bengal Tenancy Act, ss. 3 (7) and 5, and to Bengal Regulation I of 
1793. 

(1) {1g00) 4 C. W. N. 513. 
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De Gruyther K. C. (with him Kenworthy Brown) for Respond- 
ents : Section 179 of the Bengal Tenancy Act does not apply in thi$ 
case as the land is not in a permanently settled area. Conceding that 
an area may be a permanently settled area even though no perma- 
nent settlement of the District containing it was made in 1793, still 
the terms of the grant from Goverament to appellant’s predecessor 
show clearly that this was nota permanently settled area. Section 
179 not applying, respondents as tenants cou'd avail themselves of 
section 52 (1) (b). If it be’properly constru2d, the lease to respon- 
dents does not in any case exclude the right toa reduction of oe 
upon a permanent reduction of the area by diluviation. 


The Sunderbunds were not included in the permanent settle- 
ment: Burodacant Roy v. The Commissioner of the Sunderbunds (1). 
Reference was also made to Bengal Regulation III of 1828, section 
13 and to section 173 of the Bengal Tenancy Act. 


Af, N, Sen replied. 


Their Lordships’ judgment was delivered by 


Lord Moulton :—The action to which this appeal relates is 
brought by the respondents, who are holders of a lease from the 
appellants of land situated in the Sunderbunds, with the object of 
obtaining a reduction of rent on the ground that a large portion of 
the holding has been washed away by the surrounding waters, and 
that the arca leased has been reduced thereby to the extent of 


‘nearly a quarter. They rely on section 52 (b) of the Bengal 


Tenancy Act, 1885, which enacts that :— 


“ Every tenant shall be entitled to a reduction of rent in respect 
of any deficiency proved by measurement to exist in the area of 
his tenure or holding as compared with the area for which rent has 
been previously paid by him, unless it is proved that the deficiency 
is due to the loss of land which was added to the area of the tenure 


or holding by alluvion or otherwise, and that an addition has not | 


been made to the rent in respect of the addition to the area.” | 

The facts of the case are not substantially in dispute, although 
the extent of the diminution of the area is not agreed between the 
parties and must be determined by measurement in the proper 
way. There is no doubt that there has been a diminution and no 
case is set.up that there has been any previous increase of the hold- 
ing without increase of rent so asto bring-it under the latter part 
of the clause. 

(1) (1868) 12 M. I. A. 235. 
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The substantial defence of the respondents (who are grantees 
from the Government of the holding which*they have leased to the 
plaintiffs) is that the case comes under section 179 of the Bengal 
Tenancy Act, 1885, which reads as follows :— ` 


“Nothing in this Act shall be deemed to prevent a proprietor 
or a holder of a permanent tenure in a permanently settled area 
from granting a permanent mokarrari lease on any terms agreed on 
between him and his tenant.” 


It is contended that by the terms of the lease to the plaintiffs 
they are precluded from denying their obligation to pay the. full 
rent thereby fixed on the ground of flodd or diluviation, and it is 
to meet a defence founded upon this provision that the plaintiffs 
contend that they are protected by section 52 (b). The appellants, 
on the other hand, contend that they hold from the Government 
a permanent tenure in a permanently settled area, and therefore 
are excepted from the operation of section 52 by the provisions 
of section 197 above referred to. 


By the definition clause 2 (12) of the Act “ permanent settle- 
ment” means the permanent settlement of Bengal, Behar and 
Orissa made in the year 1793. The grant from the Government to 
the appellants certainly does not come within that description 
if it be taken literally, for it was not made until December, 1880, 
But, apart from this, their Lordships are of opinion that the terms 
of the grant are not such as to render the lands to which it refers 
u a’ permanently settled area.” 
Government is not to comme 
to go on at increasing rates ji 
the following clause comes j 
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he expiration of 99 years, when 
rce im 


y 


“ That after the ggth yea grant shall be liable to survey 
and re-settlement, and to su pderate assessment as may seem 
proper to the Government of the day ; the, proprietary right in the 
grant and the right of engagement with Government remaining to 
the grantees, their heirs, executors or assigns, under the conditions 


generally applicable to the owners of estates not permanently settled; ` 


and that revenue equal to the amount annually paid from the sist 
to the ggth year shall be paid annually by the grantees, their heirs, 
executors ur assigns, until such survey and re-settlement or re-asses- | 
ment as is described above be effected.” 


These terms are in such strong contrast with what is known 


as “ permanent settlement” in India that their Lordships are of 
opinion that the appellants have failed to establish that the lands 
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are situated in a permanently settled area. ‘Hence they hold that À 
section 179 does not apply to this holding, and that the Tespon-, 
dents are entitled to the relief which they claim under section 52 
(b). This’ was the judgment of the High Court of Judicature at 
Fort William in Bengal from which this appeal is brought, and 
their Lordships will therefore. humbly advise His Majesty that this 
appeal be dismissed with costs. 


George & William Webb : Solicitors for Appellant. 
Watkins & Hunter : Solicitors for Respondent; 
i ` Appeal dismissed. 


A. ?. P. 
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E RISENS :—Lord Dunedin, Lora Moulton and Mr. Ameer Ali.’ 
i RAJA-OF RAMNAD 


‘ Sts t ERO D. a 
PAN VELUSAMI TEVAR- AND OTHERS. i 
(On reer FROM THE Hrica Court OF Juptcarure AT Mapras.) 


Res judicata—Code of Civil Procedure (dt Vv 1908}. Sec. rr—~Assignment of 
decree—Leave to assignee to execute. ' s decision that execution is not 
barred by limitation f 

. The appellant as assignee of a decree 
such, and fo have the decree executed agai 

Respondents resisted the application on 

was barred by limitation. The applica” 's granted, but the question of 

limitation .was not expressly dealt with. S atly, on appellant proceeding to‘ 
execute the decree, the plea of ,limitation was again raised and the Court gave. 

effect to it 1 


Held, that the order allowing appellant to execute the decree involved legally 
the rejection of the plea that execution was barred by limitation and that such 
plea could not be raised on subsequent proceedings. 









iu) be brought on the record as 
-espondents (judgment-debtors). 
tad, inter alia, that execution 


. Semble, that the result would have been-the same even if the plea-of limitation 
had not been expressly raised. . ; | 

“Appeal trom a decree of the Madras High Court, (Oldfield and: 
Bakewell JJ), dated March 7, 19138, affirming . a judgment of „the 
subordinatate Judge of Ramnad. 

The facts of the case are stated in their Lordships’ iiien 
The judgment of the Subordinate Judge dismissed au application 
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for attachment made by appellant on March 2, 1916. The res- 
e pondents pleaded limitation, to which appellant rejoined that the 
order of December 13, 1915 was an adjudication that there was 
no legal impediment to execution. .The Subordinate Judge held 
that the question of limitation had not arisen in the previous appli- 
cation, and was not res judicata. He allowed}:the plea and:his 


decision?was affirmed in appeal by Oldfield and Bakewell’ JJ.‘ who. 


observed as follows :— 

“In that order (viz, the order of 13th December, 1915) the 
lower Court no doubt said ‘The transfer of the decree in favour of 
petitioner is recognised and petitionér is allowed to execute the 
decree.’ But we agree with the lower Court that the last eight 
words cannot be read as an adjudication on all respondents’ ob- 
jections to his doing so, including that regsrding limitation which 
they had undoubtedly made. Firstly these words are used in con- 
nection with the reference to recognition and there is nothing 
regarding limitation either before or after them, although the argu- 
ment on it deserved at least mention. Secondly the conclusion 
of the order is not the grant of execution as prayed, but a state- 
ment that petitioner may put in a fresh petition ; and there is no 
valid reason for assuming that only the identity of the property to 
be attached as assets of the deceased judgment-debtor [was to be 
considered when:he did so.” 


Hence this appeal by thr: 9) »eree-holder. 


De Gruyther K. C. and — ‘rthy Brown for Appellant : Sub- 
mitted that the question's ntil ion was res judicata having regard 
to the order of December | š 5. The matter of limitation ‘was 


directly in issue on the f application; and the question was 
in fact distinctly raised. 5° *8® be was made to the Code of Civil 
Procedure, S. 11 and to 2°"! Pypshad Dickit v. Grija Kant 
‘Lahiri: (1) Krishna Behari Roy w Brojeshwari (2); Ram Kirpal 
Shukul v. Rup Kuari (3) ; Murlidhar Shukul v. Narsingh Deo (4). 
The Respondents did:not appear. 
Their Lordships’ judgment was delivered by 


Lord Moulton.—In this appeal the appellant is the assignee 
of a decree against the defendants (some of whom are minors and 
are represented by theirj‘guardian) which was passed on the 26th 

(1) (1881) L. R. 8 1. A. 123; I, L. R, 8 Cale. 51. 

(2) (1875) L. R. 2 1. A. 283. 

(3) (1883) L. R. 111. A. 37; 1. L. R. 6 All. 269, 

(4) (1911) 15 C. LJ. 483 5 17 C. W. N. 113; 
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September, 1907.. The amount of the decree was Rs. 35,053 and 
interest, The decree was ih favour of the plaintiffs in the suit and 
went on to.order that the -plaintiffs should at once draw .out the 
money in Court which was a sum of“about Rs. 3,000, and that the 
first and second defendants should repay tha balance within three 
months with interest and costs, and in default of such‘ payment that’ 
the plaintiffs should recover the same by the sale of the entire 
cowle right possessed by them including ths interest if any of the 
third defendant also, and if the sale procesds were not sufficient 
for the purpose the plaintiff should recover the deficiency from the 
first and second defendants. e 

The judgment-debtors male no payment and accordingly in 
January, 1909, the decree-holder put in his application for execu- 
tion by sale and realized Rs. 27,002, and in December, rg09, the 
sale was confirmed and possession .delivered. An appeal was 
brought by the judgment-debtors to the High Court, but this was 
dismissed on the Sih April, 1911, 

By the actual sale of the village, the further amount recover- 
able from the first and second defendants under the decree became 
definitely ascertained, and on the gih March, rgr4, the then plain- 
tiffs proceeded with the exacution of the decree. 

h While these proceedings were in progress, the present appellant 
purchased the decrée from the then plaintiffs, and on the 20th No- 
vember, 1914, made his application to be brought on to the record 
as assignee of the decree, and to have the decree executed. ‘his 
was resisted by the present respondents or their predecessors in 
tiile on several ground} They put the present appellant to the 
proof of his assigam nt, they alleged that th: right to execute the 
decree was barred by limitation, and they raised questions as to 
the liability of certain of the properties to attachment. 

The matter came on for hearing before the Subordinate Judge, 
who delivered judgment thereon on tha 13th December, 1915..The - 
material portion of his-judgment reads as follows :— 

“ The transfer of the decree in favour of the petitioner is re- 
cogniz:d and petitioner allowed to execute the decree . . . peti- 
tioner may file a fresh application for attachment.” 

` One of the defendants applied fora review of this dakion on 
the groünd that the application was barred by limitation. On the 
24th August, r916, judgment was given dismissing tbis petition. 
The actual ground of dismissal was that it was out of time, but the 
order made by the Court is of imporcance in thatthe learned Judge 
points out that the order of the 13th December, 1915, above re- 
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ferred to, does not reserve any question of limitation for future de- 


° termination. It is clear, therefore, not only that the issue of the 


execution of the decree being barred by limitation was- in fact be- 
fore the Court (as is shown also by the pleadings) on that occa- 
sion, but that the Judge at the time was aware of it, and that his 
decision included (as legally must have been the case) the rejection 
of this plea. ; 

The present appellant proceeded to obtain the attachment of 
such properties of the respondents as were available to him in exe- 
cution, and during the year 1916 various claims to the property 
were put forward by him and adjudicated upor by the Subordinate 
Judge, and finally the matter came before the Subordinate Judge 
and he dealt with it by an order on the 31st March, 1917. 

In these final proceedings he permitted the defendants to raise 
again the plea thatthe above order of December, 1915, did not 
preclude the defendants from raising the plea that the defendants 
were barred by limitation. Their Lordships are of opinion that it 
was not open to the Jearned Judge to admit this plea. The order 
of the 13th December, 1915, is a positive order that the present 
respondent should be allowed to execute the decree. To that or- 
der the plea of limitation if pleaded, would according to the res- 
pondents’ case have been a complete answer, and therefore it must 
be taken that a decision was given against the respondents on the 
plea. No appeal was brought against that order, and therefore it 
stands as binding between the parties. Their Lordships are of opi- 
nion that itis not necessary for them to decide whether or not the 
plea would have succeeded. It was not only competent to the pre- 
sent respondents to bring the plea forward on that occasion, but 
it was incumbent on them to doso if they proposed to rely on it, 
and moreover it was in fact brought forward and decided upon. 
No appeal was brought from the order then made, and ‘therefore it 
was not competent for the Subordinate , Judge to admit the plea on 
subsequent proceedings, or to consider it in his order of the ‘grst 
March, 1917, and the same remark applies to the judgment of the 
High Court on the 17th March, 1918, from which this appeal is 
brought, , 

Their Lordships are therefore of opinion that the order of the 
Subordinate Judge of the 3rst March, 1917, and of the High 
Court of the 7th March, 1918, should be set aside, and that the 
prayer of the appellant for the recovery of the decree amount by 
attachment and sale of the defendants’ immovable properties re- 
ferred to in the application should be -granted, and that the appel- 
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lant-should receive from the respondents.his costs in the Court be- 


low and of this appeal, and they will humbly advise His oe, 
accordingly. 


T. L. Wilson & Co.—Solicitors for Appellant. 
A, P. P. Appeal allowed: 


PRESENT :— Viscount Cave, Lord Moulton, Lord Sumner and Sir 
John Edge. l 


SAYYAPUREDDI CHINNAYYA DHORA AND OTHERS 
a id 
v. 


THE KINGEMPEROR. 


[On APPEAL FROM THE Hica COURT or JUDICATURE AT 
Mapras. | 


Transportation—Indian Penal Cede (Act XLV of 1860), Secs. 59, 304— ` 
Sentence exceeding legal maximum—FPractice of Judicial Committee— 
Case remitted to High Court with insteucticns to dass sentence according 
to law. í 
Where an accused person is punishable with trenrportation for life or imprison- 

ment for a term of years, section 59 of the Indian Penal Code does not authorise 

a sentence of transportation fora term of years exceeding the maximum term of 

imprisonment to which the offender is liable. 

The appellants were convicted by a Sessions Judge of culpable homicide not 
amounting to murder under section 304 Indian Penal Code and sentenced to 
three years rigorons imprisonment. On an application for enhancement of sent-° 
ence, the High Court held that the offence fell under the first part of section 304, 
offenders under which are liable to transportation: for life, or to imprisonment: 
for a term not exceeding ten years : and enhanced the sentence to transportation, 
for 14 years. 

Held, that ten years being the maximum term to which the appellants should 
be sentenced, the sentence of transportation should be for ten years only and the.. 
case was remitted to the High Court with instructions to pass sentence 6 according: 
to law. è : 


Consolidated appeals by special leave from a judgment of the ' 
Madras High Court (Bakewell and Phillips JJ,) dated December a, 
1919, affirming the conviction of the appellants under „section 304: 
of the Indian Penal Code by the Sessions Judge of, Vizøgapatam 
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and enhancing the sentences passed upon them from 3 years’ 
riforous imprisonment to transportation for 14 years, 


The facts of the case sufficiently appear from their Lordships’ 
judement. The learned Judzes of the Madras High Court (Bake- 
well and Phillips JJ.) expressed the view “that a charge under sec- 
tion 302 of the Indian Penal Code should have been framed.” The 
accused appealed. | 

Dunne K. C. and Narasinkam, for Appellants : Submitted that 
the High Court had no jurisdiction to pass the sentences which 
they had passed. Except under sections 121 A and 124 A there 
was no power under the Indian Penal Code to pags a sentence of 
transportation short of life, except under section 59. On the true 
constraction of section 59 unless the sentence is for life the period 
of transportation cannot exceed the maximum term of imprison- 
ment to which the offender can be sentenced. This has been 
repeatedly laid down in India: Regy, Rughoo (1) ; Regu. Merian 
(2) ; Reg v. Naiada (3). 

The maximum term of imprisonment for offences under section 
304 Indian Penal Code is fixed by that section at 10 years. The 
present sentence (14 years) is illegal and should be set aside. We 


. 


submit that the matter cannot be remitted to the High Court, since 
that Court is functus officio, and there is no' statutory provision giving 
that Court or the Sessions Court further jurisdiction. 

As to the revisional powers of the High Court, reference was 
made to the Code of Criminal Procedure, sections 419, 423, 439. 


Sir Erle Richards R. C. and Kenworthy Brown for Respondent : 
It is admitted that the High Court could have transported appel- 
lants for life, and they expressed the view that the charge sbould 
have been under section 302 (murder) for which transportation 
for life is the minimum penalty. Even therefore if the sentences 
passed were irregular, there was no such substantial or grave in- 
justice as to make the case one in which the Board ‘could advise 
His Majesty’s interference: Zu re Dillet (4). . 

[Their Lordships referred to Dal Singh v. King Empress (5), and 
Ibrahim v. The Ring (6)). 


Bat further, the Indian cases cited are not binding on this 


(1) (1864) Sup. Vol. W. R. (Crim.) 30. : 

(2) (1868) 10 W. R. (Crim.) 30. 

(3) (18 5) 1. L. R. x All. (F. B.) 43 

(4) (1887) L. R. 12 App. Cas. 459 (467). 

(s)-(1917) L. R. 441. A, 1377 26C. La Ji 13. (0) (1914) A. C. 599. 
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Board, and we Submit that when transportation for life is allowed, 7 
a sentence for a shorter period is admissible: Section sri I Dp. 
Code provides for having the terms of transportation in the case of 
attempts, and section 57 ‘provides for une fractions of a life 
sentence, 

If the Board think the appeal should be allowed, it is an impossi- 
ble result that appellants should go free. There are three alter- 
natives ; ; 

(1) The order made on revision can be get aside, leaving as, 
they stand the affirmed conviction and the sentence passed by the, 
Sessions Judge. 


(2). The Board can remit the case to the High Court, dirak 
ing their view of the law. This is a course frequently taken in civil 
matters. In an analogous case, arising out of the jurisdiction of. 
the House of Lords in criminal appeals, this procedure has been 
followed ; Rex vy. Ball (1). 


That case was stronger than here, because by writ of error the 
whole. conviction and sentence there could have been set aside. 


- (3) ‘Or the Board can itself advise His Majesty to reduce the 
sentence to ten years. i 


` Dunne K. C.in reply: This being a matter of want of jurisdic- 
tion, it is no answer to say that there is no substantial injustice 
done. f 


r 


GAV 


Their Lordships’ judgment was delivered by 

Viscount Cave :—The appellants were convicted under section 
304 (1) of the Indian Penal Code of culpable homicide not amount- 
ing to murder, and were sentenced by the Sessions Judge of Viza- 
gapatam to rigorous’ imprisonment for thres years. On appeal to 
the High Court of Judicature at Madras, that Court affirmed the 
conviction and, on the application of the Public Prosecutor for 
revision of the sentences, enhanced the sentences to transportation 
for fourteen years. Leave to appeal to His Majesty in Council 
having been obtained, it was contended on behalf of the appellants 
that the High Court had no’ jurisdiction to ripo a sentence of 
transportation for fourteen years. 

Section 304 (1) of the Penal Code” authorises a sentence of 
"transportation for life or imprisonment of either ‘description for a 
term which may extend to ten years”; and section 59, which applies 


ü) (1911) A. C. 47 (72). 
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10 every case where an offender is punishable with imprisonment 
for, a term of seven years or upwards, authdrises the Court which 
sentences such offender, instead of awarding sentence of imprison- 
ment, to sentence the offender to transportation for a term not less 
than seven years and not exceeding the term for which by the Code 
be is liable to imprisonment. These provisions have been con- 
sidered in several cases in India, and it has been uniformly held 
that, while they authorise a sentence of transportation for life, they 
do not empower a Court to impose a sentence of transportation for 
a term of years exceeding the maximum term for which a sentence 
of imprisonment can be imposed, namely, ten years. Their Lord- 
ships agree with these decisions, and it remains for them to consider 
what advice they should tender to His Majesty in the present case. 
Their Lordships were invited by counsel for the Crown to apply 
tHe rule which has been repeatedly laid down by the Board, that 
“His Majesty will not be advised to review or interfere with the 
course of criminal proceedings unless it is shown that by a disregard 
of the forms of legal process or by some violation of the principles 
of natural justice or otberwise substantial and grave injustice has 
been done”: re Diller, (1)j : and to say that, as the offence in this 
case was grave, and the appellants might justly have been sen- 
tenced to transportation for life, the sentence of transportation for 
fourteen years, though irregular, should be allowed to stand. Tut 
it appears to their Lordships that as in this case the sentence is 
found not to be authorised by law they must hold that there has 
been substantial injustice, for the sentence may involve the incar- 
ceration of the appellants during many years without legal 
authority. Although the crime committed was no doubt of a very 
grave character, and it may be that the High Court, if the legal 
objection toa sentence of transportation for fourteen years had 
been brought to their notice, would have passed a life sentence, 
théir Lordships cannot assume that this would have heen done, 
and it is no part of their duty to consider whether a higher sentence 
than that actually passed should or might justly have been 
inflicted. 


Their Lordships will humbly advise His Majesty that the case. 


be remitted to the High Court of Judicature at Madras with ins- 
tructions to pass a sentence according to law, 

Douglas Grant: Solicitor for Appellants, 

The Solicitor, Jndia office : Solicitor for the Respondent. 


As Pe Pe £ Case remitted, 
(1) (3887) L. R. 12 App. Cas, 459 (467). 
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CRIMINAL REVISION. 


|. Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and? * 
dir, Justice Cuming. 
HEM CHANDRA DUTTA 
v. 


; _GIRINDRA CHANDRA CHAUDHORIF | 


Com pounding an, n afence—Criminal Procedure Cote (Act V of 1898), Sec. 345 
(6. —Prnal Code (Act XLV of 1860), Sec, 590—Leave of Court, if necessari — 
Fetition, filing ‘of—-Complainant, tf can insist on proceeding with the case. 


A composition arrived at betwe2n the parties of an offence of defamation, 
under section 345 of the Code of Criminal Procedure, is complete as soon as it is 
made and it has the effect of an acquittal under claus: 6 of that section in respect 
of that offence, though one of the parties, later on resiles from the compromise, 
The Magistrate is bound to order an acquittal on the filing of such compromise 
petition, signed by both parties, in Court. For compromising such an offence, 
no leave of the Court is required. The. complainant cannot, by a subsequent 
withdrawal of the petition, befure any order is passed on it, insist upon the case 
being proceeded with : Kusum Bewa v. Bechu Bewa (1); Mahomed Kanni v. 
Fethani (2) and Kumarswami 9. Kuppuswami (3). 

Appli cation’ for revision under section 43 5 of the Code of 


Criminal Procedure by the Accused. 
Prosecution for defamation. 
The material facts appear from the judgment. 
Babu Bimal Chandra Das Gupta for the Petitioner. 
Babu Ban Behari Sircar for the Opposite Party. 
The judgment of the Court was as follows : 

: This isa Rule calling upon the District Magistrate and the oppo- 
site party to show cause why the proceedings against the petitioner 
should not be quashed, or why a further inquiry should not be 
made into the petition of compromise, 


It appears that the opposite party who is a pleader of the Thakur- 
gaon Munsifi’s Court in the Dinajpore District brought a case for 
defamation against the petitioner who isa muktear’s clerk. The 
parties, however, came to an amicahle settlement and a petition of 
compromise was filed in the case in the Court ol the Sub- Divisional 


# Criminal Revision No. 525 of 1920. | 
(1), (1899) 3 Ce W. N. 322. (a) (1915) I, Le Re 39 Mad, 946. 
(4) (1913) L L. R. 41 Mad. 685. 
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Magistrate before whom the case was panding. The petitioner 
@enied that he had defamed the opposite party and said that if 
any such defamatory words had reached the ears of the opposite 
party the same were absolutely false, that the petitioner was sorry 
for it and tendered his sincere apology to the opposite party. 
The oposite party stated in the same petition that the accused 
having admitted that the defamatory words that he heard were 
false, and having expressed his regret at the circulation of the false 
Tumour and having apologised in the above manner, he (the 
Opposite party) did not wish to proceed further in the matter and 
he prayed that the case might ba finally disposed of under the 
provisions of section 345 Cr. P. C. The petition was signed not 
only by. the petitioner but also by the opposite party himself. It 
was engrossed by his (the opposite party’s) clerk Gopal Chander 
Das. : 

‘After the petition had been filed with the Peshkar the latter 
put it up before the Sub-divisional Magistrate. Thereupon the 
Sub-Divisional Magistrate sent for the opposite party and there was 
some talk between them as the result of which the pleader put in 
another petition by which he wanted to withwraw from the compro- 
mise. That has been given effect to, and the case is being procee- 
ded with against the petitioner. 

We are of opinion that there was a lawful compromise under 
section 345 Cr. P. C. which amounted to an acquittal of the peti- 
tioner and that no further proceedings ought to have been taken 
against him. 

Under sub-section 2 of section 345, certain offences can be 
compounded with permission of the Court before which any prose- 
cution for such offence is pending and clause (5) also provides for 
composition where the accused has been committed for trial or 
where he has been convicted and an appeal is pending with the leave 
of the Court. In the other cases mentioned in section 345 no 
leave of the court is required for compounding the offence. The 
offence for which the petitioner was being prosecuted was defama- 
tion under section 500 and it was compoundable by the person 
defamed. The latter agreed and himself signed the petition filed in 
Court having accepted the apology offered by the petitioner. The 
offence, therefore was lawfully compounded and the Magistrate 
ought to have directed an acquittal, Instead of doing that he sent 
for the pleader (the opposite party) and it appears from his report 
to the District Magistrate that it was he who asked the pleader to 


withdraw the petition of compromise on the ground that the petition - 
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was filed under a. misapprehension, the misapprehension being 
that the Sub-Divisional Magistrate had not approved of this conf- 
promise when he was informed of it by some pleaders and muktears 
on the morning of that day whereas the opposite party was given to 
understand that the Sub-Divisionsl Magistrate had approved of it 

We do not see what the Sub-Divisional Magistrate had to do 
with the composition of the offence under section 500 it being a 
private matter between the pleader and the muktear’s mohurir. 
It is clear that it was after the talk with the Sub-Divisional Makis- 
trate that the pleader changed his mind. 

It is said that there was an understanding with the opposite 
party that the petitioner would offer an. apology in open Court. 
But thé petition does not state that. Tne petition itself contained 
expression of apology by the petitioner, and acceptance thereof 
by the opposite party. That the petition was signed with knowledge 
of its contents is not, and cannot be, denied by the opposite party. 
The subsequent petition of withdrawal shows that the petition of 
compromise filed in Court was made by both parties and it was pray- 
ed by the subsequent petition by the opposite party that the 
petition of compromise might be rejected. 


There being no doubt of the opposite party having signed the 
petition of compromise with knowledge of its contents and of which 
the Sub-Divisional Magistrate was satisfied when he sent for the 
Opposite party, as appears from his order he ought to have ac- 
quitted the accused under the provisions of section 345, Criminal 
Proceedure Code ; See the case of Kusum Bewa v, Bechu Bewa (1). 


We were referred to on behalf of the petitioner to two cases in 
the Madras High Court. Inthe case of Mahomed Kanni Rowther 
y. Pattani Inayathalla Sahié (2) Abdul Rahim J. observed as 
follows “A composition arrived at between the parties of a com- 
poundable offence is complete as soon as itis made and it has the 
effect of an acquittal of the accused under section 345 Criminal 
Procedure Code in respect of that offence though one of the parties 
later on, resiles from the compromise and no statement or petition 
recording the compromise is filed in Court by the parties.” See also 
the case of Xumarswami Chetty v. Kuppuswami Chetty (3). 

It is unnecessary for us to consider the question whether the 
compromise of acase outside the Court is a valid compromise 
and must be given effect to when no petition was filed in Court 


» (t) (1899) 3 C. W. N. 322. (2) (1915) I. L. R. 39 Mad. 946. 
(3) (1913) L b. R. 41 Mad. 685. A 
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and this was the question in those two Madras cases. “Here the 
pgtition was filed in Court and signed by both parties and we think 
it ought to have been given effect to. 

_ The result is that further proceedings in the case against the 
petitioner are quashed and the Magistrate directed to record an 
order of acquittal against the petitioner. ` 


A T, M. Rule made absolute, 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, 
and Sir Ernest Edward Fletcher, Knight, Judge. 


BHAGIRATH MALO AND OTHERS 
2. 
ANNADA PROSONNO MOOKERJEE.* 
Several fishery—Grant of—~Channel, if public navigable river—Proof, 

Ina suit by a putnidar for a declaration of right toa certain Akal, alleged to 
be settled with the zemindar at the Permanent Settlement, to which the defendant 
pleaded that it was a public navigable river, wherein he had a right to fish, the 
plaintiff is to prove either that there was a grant of the bed itself.of the zemin- 
dari at the time of the Permanent Settlement (which would be consistent with the 
theory that the disputed channel was not a public navigable river ‘but a kkal as 
alleged by the plaintiff) or that although the channel wasa public navigable 
river, there was in reality a grant of a several fishery in favour of the zemindar. 
Such a grant of several fishery need not be established by a direct proof of the 
grant: Srinath v. Dinobandhu (1). On this point, evidence furnished by the 
thak map and the quinquennial papers will be of great value. Their .weight 
must be determined along with such evidence as there may be on the record, of 
exclusive user of a several fishery by the plaintiff or his predecessor. 


Appeal by the Defendants. A 
Suit for declaration of a puint right to a certain BAa/, 
The material facts appear from the judgment. 
`” Babus Mahendra Nath Ray and Peary Mohan Chatterjee for the. 
Appellants, 


_* Appeal from Appellate Decree No, 1503 of 1919, against the decree of 
Babu Haripada Banerjee, Subordinate Judge of Khulna, dated the 7th May, 
1919, reversing that of Babu Atal Behari Dutta, Munsiff of Bagerhat, dated the 
27th February, 1918. 

(1) (1914) L. R.411. A, 221; I. L, R. 42 Caler.489 ; 20 C. L. J. 385. 
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Babus Dwarka Nath Chuckerbutty and Projoih Chandra 4 
Chatterjee for the Respondent, 


The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal by the defendants in 
a suit for declaration of a pufni right to what is described in the 
plaint as the disputed Sashikhali 4Aa/, and for recovery of posses- 
sion on eviction of the defendants. 


The plaintiff is pučnidar of an estate known as purganna Rang- 
dia which bears No. 235 onthe Revenue Roll of the Jessore Col- 
lectorate and No. 163 on the Revenue Roll of the Khulna Collec- 
torate. His case is that the disputed Akal was settled with the 
zemindar at the time of the Permanent Settlement and that the de- 
fendants have unlawfully exercised a right of fishery therein. 

The defendants repudiated the claim and asserted ‘that the dis- 
puted #kal was a public navigable river, wherein they had a right 
to fish, either on the basis of prescription or by immemorial cus- 
tom, 

The trial Court found that the river Sasikhali belongs to the 
plaintiff as appertaining to the pergannah Rangdia, and made a 
decree in his favour for exclusive possession of a portion of the 
disputed stream. Thereupon, an appeal and a cross-appeal. were 
preferred to the Subordinate Judge. The Subordinate Judge has 
decreed the claim in full. He has devoted a considerable- portion 
of his jadgment to the investigation of the question whether the de- 
fendants had established their alleged right to fish in the Aal on 
the basis of either prescription or immemorial custom. His conclu- 
sion is-that the defendants have acquired no such right. This de- 
termination, in our opinion, is not liable to be challenged in second 
appeal. But the decision of the Subordinate Judge upon the gues- 
tion of the alleged title of the plaintiff is defective and cannot be 
supported. 

The Subordinate Judge refers to the decisions, in Hori Das v, 
Mahomed (1).and Satcowri v. Secretary of State, (2), as authorities 


‘for the proposition that in certain circumstances a tidal and navi- 


gable river may become private property. But he has not 
found the nature of the stream in this particular case, which 
is a matter of vital. importance for the determination of the 
controversy, between the parties. If the stream was a public navi- 
gable river at the time of ths Permanent Settlement, it is extremely 
improbable, as was pointed out by the Judicial Committee in the 


(1) (1885) I. L; R. 1t Calc, 434. (2) (1894) L; Li R, 22 Calc: aga: 
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ih case of Jagadindra Nath Roy v. Secretary of State for India, (1) 
ehat its bed could have been settled with the zemindar, as part 
and parcel of his grant. On the other hand, although the bed may 
not have been so settled, it is conceivable that a several fishery 
of a public navigable river which passed through the ambit of his 
zemindari might have been granted to him. Itis consequently 
necessary to determine in the first instance the nature of the stream, 
whether it was or was not a public navigable river. Ifthe question 
is answered in the negative, the plaintiff may succeed by proof of 
a grant of a several fishery. As was pointed out by the Judicial 
Committee in the case of Srinath Roy v. Dinadandhu Sen (2), 
such a grant of several fishery need not be established by a direct 
proof of the grant. The judgment delivered by Lord Sumner in 
the case just mentioned, describes the various kinds of evidence 
which may be adduced in proof of an original grant of this des- 
cription. The decision in Asforney General v. Emerson (3), points 
to the same conclusion. Lord Herschell observed in that case 
that “ the possession of a right of several fishery is evidence of the 
ownership of the soil over which it is exercised, It has undoubtedly 
been laid down in more than one case ‘that the ownership “of a 
several fishery raises a presumption that the freehold is in the 
gtaatee of the several fishery. And Baron Parke in delivering the 
judgment of the Exchequer Chamber, in Holford vy. Bailey (4), 
said -‘ a several fishery is, no doubt, prima facie to be assumed to be 
in the sou of the deleadant.’ It 1s consequent.y necessary for 
the plaintiff to prove either that there was a grant of the bed itself 
of the z2mindari at the time of the Permanent Settlement, (which 
would be consistent with the theory that the disputed channel was 
not a public navigable river but a alas alleged by the plaintiff,) 
or that althougo the channel was a public navigable river, there 
was in reality a grant of a several fishery in favour of the zemindar. 
On this point, evidence furnished by the “kak map and the quin- 
quennial papers will be of great value. Their weight must be de- 
termined along with such evidence as" there may be on’ the record 
of exclusive user of a several fishery by the plaintff or his prede- 
cessor. The respondents have urged that the case is concluded by 
the findings contained in the judgment of the Subordinate Judge on 
this point, but we are unable to accept that contention as well 
founded. On the other hand, there are expressions in the judg- 

(1) (1902) I. L. R. 30 Cale. 291 : L. R. 30 I. A. 44. Bat os 

(2) (1914) L. R. 41 I. A. 221 ; L L. R. 42 Cale. 489 3-20 C. Le J, 385%. . 

(3) (1891) App. Cas. 649. | (4) (1850) 13 Q» B. 426 le 
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ment of the Subordinate Judge which indicate that he did not. 
realize the distinction between the different points of view from 7 
which the case should be approached. ` 

The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge set aside aud the case remitted to him to be re- 
heard in a.cordance with law. The question of the alleged right 
of the defendants will not be open for reconsideration ; it must be 
taken to have been finally decided against them ; the only point 
for‘consideration will be the title of the plaintiff. 


Costs will abide the result. 


Fletcher, J.—I agree. * 
A T. M Appeal aliowed ; case remanded, 





Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and Sir 
Ernest Edward Fletcher, Knight, Judge. 


NILU ROY 
2. 
ASIRBAD MANDAL AND ANOTHER.* 


Mortgage suil—Successive mortgages of same property—Separate suits, if main- 
fainable—Civil Procedure Code (Act V of 1908), Sec. 11 Expl. 4,0. 2 R. 2(1) 
—‘Hight and ough?—Decree, form of. 

The holder of two independent mortgages over the same property, who is not 
restrained by any covenant in either of them, is competent to institute separate 
suits to obtain a separate decree for sale on each of them. 


Order 2 rule 2 (1) of the Code of Civil Procedure provides in essence that the 
plaintiff shall not be entitled to split his cause of action into fragments and bring 
separate suits in respect thereof. But although the rule thus requires that every 
suit shall include the whole of the claim arising from one and the same cause of 
action, the rule does not further require that every suit shall include every claim 
or every cause of action which the plaintiff may have against the defendant. 

It depends upon the particular facts of each case to decide whether a matter 
ought to have been madea ground for defence or attack in the previous suit; 
Kumeswar Vv. Rajkumari(1). Tests of various descriptions, both positive and 


æ Appeal from Order No. 144 of 1920, against the order of Babu Nagendra, 
Nath Chatterjee, Subordinate Judge of Bankura, dated the 28th January, 1920, 
reversing that of Babu Santosil Banerjee, Munsiff of Bankura, dated the 21st 
February, 1919. 4 

(1) (1892) L. R. 19 L A. 234; L L. R. 20 Calc, 79 
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e 
negative, have been applied to determine, in individual cases, instances, whether Giyin. 
ea claim which might have been, ought to have been included in the suit. 1920. 
There is nothing in the Code of Civil Procedure or in the Transfer of Property NTa 
Act to prevent the holder of two independent mortgages over the same property, = 
who is not restrained by any covenant in either of them, from obtaining a decree Asirbad. 
for sale on each of them in a separate suit, subject however to this reservation ss 


that he cannot sell the property twice over, nor sell it under the second decree 
subject to the first: Dwarka Nath v. Mritunjoy (1). The right course to follow 
in such circumstances is to direet that the property be sold free of both charges, 
whether the sale takes place in execution of the decree on the first mortgage or 
the decree in the second mortgage, and that the balance of sale proceeds, after 
payment of incidental expenses, be applied in” discharge of the dues on the first 
mortgage and the second mortage, one after the other, the residue, if any, to stand 
to the credit of the holder of the equity of redemption. 


Appeal by the Defendant. 


Suit to enforce a mortgage security. 


The material facts appear from the judgment of the learned 
Chief Justice. 


Babu Bepin Behary Ghose for the Appellant. 


Babu Karunamoy Bose for the Respondents. 


C, A V. 
The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal under order 43, Augus’, 10." 
rule x, clause (U) of the Civil Procedure code, from an order of 
remand made under order 41, rule 23 ina suit to enforce a mort- 
gage security. The defendant executed an instalment mortgage 
bond in favour of the father of the plaintiffs on the 25th June, 1900, 
in respect of his share in the disputed property. The bond pro- 
vided that if default was made inthe payment of two successive 
instalments, the entire sum would become recoverable. :On the 
30th November 1917, the plaintiffs, upon allegation that such de- 
fault had been made, instituted the present suit for realisation of 
their dues by sale of the hypothecated property. It appears that on 
the rst February 1899 the defendant and his: brother, now deceased; 
had executed another simple mortgage iinsfavour of the father of 
the plaintiffs in respect of . the eatire property. In 1011, the mort- 
gagee sued to enforce that mortgage. and .on the 27th November, 
19117, obtained a decree for sale which has not yet been executed. 
In that suit, no mention of the second mortgage was made by either 
party. The mortgagor defendant resists the present suit on the 
second mortgage on the ground that it is not maintainable in view 


(1) (1909) 31. C. 175. sE 
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of the deeree’ already made in the previous’ suit which might and 


ought to have iucluded the claim now put forward. The trial Court ° 


gave effect to this contention and dismissed the suit. On appeal, 
the Subordinate Judge has overruled the objection in bar as unten- 
able and has remanded the case for investigation on the merits. 
We have been invited, on this appeal, to examine the legality of the 
order made by the Subordinate Judge. 

There has been a, sharp difference of judicial opinion upon the 
question, whether the “holder of two independent mortgages over 
the same property, who is not restrained by auy covenant in either 
of them, is competent to institute separate suits to obtain a separate 
decree for sale on each of them. The point was mooted before a 
Full Bench of the Allahabad High Court in Sri Gopal v. Pirthi 
Singh (1).” The Court did not express an opinion upon the ques- 
tion, further than this that they were not prepared to endorse the 
decision of the lower appellate Court that the second of such sepa- 
rate suits would be barred by the application of section 43 of the 
Civil Procedure Code, 1882, (which embodied the principle that 
every suit must include the whole of the claim which the plaintiff 
was-entitled ‘to make in respect of the cause of action). When the 
case was taken up to the Judicial Committee, (Sri Gopal v. Pirthi 
Singh (2), Sir Ford North observed as follows with regard to the 
difficulties which had to be removed from the plaintiff’s path before 
he could succeed : 

“ Among others, section 43 of the Civil Procedure Code was 
held to be a bar to his suit in the two first Courts. The 
Court of ‘appeal expressed some doubt whether that was 
correct: There -might have been a nice question to be 
argued’; -but the appellant’s counsel did not open it and did 
not even read the section to the Committee.” It was apparently 
not brought to the notice of the Judicial Committee that the 
same Full Bench which had, on the roth November, 1897, 
expressed a doubt on the question in the case then under appeal, 
had shortly afterwards, on the 17th February, 1898, made a definite 
pronouncement on the subject in Sumdar Singh v. Bholu (3), and 
had ruled that there was nothing in the Code of Civil Procedure or 
in the Transfer of Property Act to prevent the holder of two inde- 
pendent mortgages over the same property, who was not restrained 
by any covenant in either of them, from obtaining a decree for sale 
on each of them in a separate suit. This decision of the Allahabad 


(1) (1897) 1. L. R. 20 All. 110, 
(a) (1902) L. R.29 1. A. 118; I. L. R. 24 All. 429. 
(3) (1898) I. L. R. 20 All. 322. 
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High Court has formed the subject of much controversy in the 
ether High Courts. Its correctness was questioned in Madras in 
the cases of Dorasami v. Venkata (ct), and Natta v. Annangara (2). 
But the authority of these cases has been considerably shaken, if 
they have not been actually overruled, by the decision of the Full 
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proposition that it is open toa mortgagee to bring a suit for the 
recovery of his debt by sale of the properties mortgaged to him, 
subject to his interest in a prior mortgage. The same view has 
been recently approved in Patna: /agernath v. Mokra (4). The 
Bombay High Court, has, on the othér hand, consistently refused 
to follow the rule enunciated in Suedzr Singh v. Bholu (5), as will 
appear from Keshkavram v. Ranchhod (6) and Dhondosy. Bhikaji (7). 
In this Court, a doubt was expressed by Brett and Sharfuddin 
JJ. in Hari Narain v. Kusum Kumari (8), where however the 
question did not actually require decision. But in Gobind Pershad 
v. Hurihar Chiran (9), Brett and Vincent, JJ. rulad that a person 
having several mortgazes over the same property was entitled to 
bring a suit on the earlisr mortgag2s without joining in that suit his 
claim under the later mortgages. Tas cases in Bombay and 
Madras which were pressed usoa the attention of the Court were all 
distinguished. In this conflict of judicial opinion, no useful pur- 
pose would b2-served by an examination of the facts of the parti- 
cular cases where the question arose ; it is sufficient to state that 
several of the decisions either entirely ignore or do not attach 
sufficient importance to the obvious distinction between the question 
of the right to institute a suit and the question of tha nature and 
form of the relief which may be properly granted therein if the suit 
is held to be maintainable. We are-here concerned primarily with 
the question, whether the plaintiffs respondents were entitled to 
institute this suit. Ifthe answer be in the affirmative, the sub- 
sidiary question would arise, what relief are the plaintiffs entitled 
to obtain. 


As regards the maintainability of the suit, the undoubted right 
possessed by the plaintifs in that behalf under the mortgage 
contract, is said to have been extinguished by the operation of 
either order 2, rule 2 (1) or Exp. 4 tosection 11 of the Civil 


' (1) (got) L L. R. 25 Mad. 108. (2) (1907) I. L. R. 30 Mad. 353. 
(3) (1915) I. L. R. 38 Mad, 927. (4) (1917) 2 Pat. L.J. 118. 
(5) (1898) I. L R. 20 All, 322. (6) (1905) I. L. R. 30'Bom. 156, ` 
(7) (1914) I. L. R. 39 Bom. 138. (8) (1910) I. L, R. 37 Cale. 589. 


(9) Ugro) I. L. R. 38 Cale. 60; 13 C. È: J. 2i. 
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Procedure Code. We are of opinion that neither of these provi- 


sons avails the defendant. - o 

Order 2, rule z (1) provides that every suit shall include the 
whole of the claim which the plaintiff is entitled to make in respect 
of the cause of action, Rule 2 (2) provides that where a plaintiff 
omits to sue in respect of or inteationally relinquishes any portion 
of his claim, he shall not after wards sue in respect of the portion so 
omitted or relinquished. If rule 2 (0) is applicable to the circum- 
stances of this case, rule 2 (2) plainly operates as a bar ; but, in our 
opinion, rule 2 (1) has no application here. The rule provides in 
essence that the plaintiff shall not be entitled to split his cause 
of action into fragments and bring separate suits in respect 
thereof. But although the rule thus requires that every suit shall 
include the whole of. the claim arising from one and the 
same cause of action, the rule does not “further require that every 
suit shall-include every claim or every cause of action which the 
plaintiff may have against the defendant. Tais distinction has been 
emphasised by the Judicial Committee in the cases of Raja of 
Pittapur v. Suryya Rao (1); Amanat v. Imdad (2); Hanuman v. 
Hanuman (3); Payana v. Ponsa Lana (4). In the case last men- 
tioned, Lord Moulton observed “ that the rule is directed to secur- 
ing the exhaustion of the relief in respect of a cause of action and 
not to the inclusion, in one and the same action, of different causes 
of action, even though they arise from the same transaction ; the 
first part of the clause makes it incumbent on the plaintiff to include 
the whole of his claim in his action ; the second portion makes it 
incumbent on him to ask for the whole of his remedies ; the final 
paragraph is not intended to be an illustration of the foregoing 
provisions, but a substantive enactment, making an obligation and 
a collateral security for its performance (which would otherwise be 
two independent causes of action), one cause of action for the pur- 
poses of the section.” It may be conceded that particular instances 
may involve matters of considerable nicety and afford room for 
divergence of judicial opinion on the question, whether the causes . 
of action for the two suits are one or different. To mention one 
example only : the Courts are not agreed upon the question, 
whether when several promissory notes have been executed for 
portions of the same debt, each promissory note creates a distinct 

(1) (5885) L. R. 12 L A. 116; L L. R. 8 Mad. 520. 

(2) (1888) L. R. 15 1. A. 106; I. L. R. 15 Calc. 800. 

(3) (1891) L. R. 181. A. 158; I. L. R. 19 Cale. 123. 

(4) (1914) A.C. 718; Le R. 41 I. A. 143; 18 C, W, N. 617, 
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cause of action on which a separate suit! may be brought: Preonath 
Vi Bishnath (1); Anantanarayana v, Savithri (a). We are of 
opinion, however, that the case of two distinct mortgages, succes- 
sively executed by the same debtor in respect of the same property 
and in favour of the same creditor, is reasonably free from diffi- 
culty. The causes of action on the two mortgages are clearly dis- 
tinct. Itis not necessary to attempt. to define the expression 
* cause of action for our present purpose ; it is sufficient to recall the 
description given by Lord Watson in Chand Koer vy. Partab Singh (3) 
“The cause of action has no relation whatever to the defence 
which may be set up, nor doss it depend upon the character of the 
relief prayed for by the plaintiff. It refers entirely to the grounds set 
forth in the plaint as the cause of action, or, in other words, to 
the media upon which the plaintiff asks the Court to arrive ata 
conclusion in his favour", This substantially accords with the 
earlier statement by West, J. in Haji Hossain v. Mancharun (4), 
and Sridhar v. Narayan (5): “A cause of action is to be regarded 
as the same, if it rests upon facts which are integrally connected 
with those upon which a right and an infringement of a right 
have already been once asserted.” See also the judgment of Esher 
M. R., Fry, L. J. and Lopes, L. J. in Read v. Brown (6). Tested 
from the point of view thus indicated, the objection taken by the 
defendant proves unsustainable. The right of the plaintiffs to 
enforce the first mortgage depended upon facts entirely distinct 
from those essential for the establishment of their right to enforce 
the second mortgage ; the right to sue upon the first security was 
neither enlarged nor abridged when the second security was ‘given. 
The same point of view was expressed in different terms when the test 
was formulated by Scot C, J. in Kashinath v. Nathoo (7) that if the 
evidence required to support the two claims is different in any 
material respects, the causes of action are different’ Reference 
may in this connection be made to the judgment of Woodroffe, J. 
in Mandal & Co. v. Fasul Ellahie (8), where, after pointing out 
that the rule is framed to avoid the splitting of claims and remedies 
and to protect the defendant from being twice vexed for one and 
the same cause of action the learned Judge quoted with appro- 
val the dictum of Garth, C. Jẹ, in Pramada v. Lakki (9) that 


(1) (1906) I. L. R. 29 All. 256. (a) (1911) I. L. R. 36 Mad. 151. 
(3) (1888) L. R. 15 1, A. 157; L L. R. 16 Calc. 98, 

(4) (1879) 1. Le R. 3 Bom. 137 ° (5) (1874) 11 Bom. H. C. R. 224. 
(6) (1888) 22 O. B. D. 131. (7) (1914) LL. R. 38 Bom. 444. 
(8) (7914) I. L. Rs 41 Calc. 825. (9) (1885) I. L. R, 12 Calc: 69, 
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Civit, care must be taken to give the section no wider construction than 
1920. it would reasopably. bear, and emphasised the observation in Seshae 
one v. Krishua (1) and Umed v. Pir Saheb (2) that when parties choose 
v.. to agree that there should be two instruments and two obligations, 
Asirbad. x ot a ‘ š ; nat 
| ——= .., the Court is not justified in saying that there is only one obligation. 


Mookerjee, 4 AG $ This is well illustrated by the decisions in Ramaswami v. Vythi- 


natka (3); Zheikathat v. Thiruthiyil (4), and Ram Sahai v. 
Ahmadi (5) which are authorities for the proposition that section 43 
of the Code of 1882 which bas been replaced by order 2, rule 2 of 
the Code of 1908, has no application to different suits upon different 
mortgages over the same property. The judgment in the case ‘of 
Atab v. Arif (6) which purports to follow Xeshavram v. Ran- 
chkod (7) was pronounced upon an entirely different state of facts 
and cannot be treated as conclusive upon the question raised before 
us. We ho'd accordingly nat order 2 rule 2 does not bar the 
present snit. 

Exp. 4 to section 11 is equally of no avail to the defendant. 
The explanation is in the following terms: “ Any matter which 
might and ought to bave been made ground of defence or attack in 
such former suit shall be deemed to have beena matter directly 
and substantially in issue in such suit”, The * former suit” 
referred to here is the “ former tuit” mentioned in the substantive 
portion of section 11 which prcvides as follows : 

“ No Court shall try any suit or issue in which the matterdirectly 
and substantially in issue has been directly and substantially in issue 
ina former suit between the same parties, or between parties 
under whom they or any of them claim, litigating under the same 
title, in a Court competent to try such subsequent suit or the suit in 
which such issue has been subsequently raised, and has been 

. heard and finally decided by such Court.” 


lt will be observed that when the defendant invokes the aid of 
Exp: 4, he assumes-that when a plaintiff as second mortgagee sues 
to enforce his security and to cut off the equity of redemption under 
the second mortgage (which is really a mortgage of the equity of 
redemptioa under the first security), the parties litigate 
under the same title as they do when the plaintiff as first 
-mortgagee seeks to enforce his security and to cut off the 
equity .of .1edemption .under that mortgage. We shall not 


(1) (1900) I. L. R. 24 Mad. 96. ` (2) (1883) I. L. R. 7 Bom. 134. 
(3) (1902-3) 1. L. R. 26 Mad. 760." ' (4) ((905) I. L. R. 29° Mad. 153. 
(5) (1910) L L. R. 33 All. 302. (6) (1914) 19C. L.J. 590. 


(7) (1905) L L. R, 30 Bom. 1566 
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pause to sciutinise the validity of this assumption, which, 
áo say the least, is open to question. But, even on this 
assumption, the defendant must prove that the claim on the second 
mortgage might and ought to have been made a ground of attack 
in the former suit on the first mortgage. It is clearly not suffi- 
cient to show merely that it might have been made a ground of 
attack ; if that had been the intention of the legislature the word 
“ought? might as well have been omitted. The result 
would then have been that a plaintiff would baye been compelled 
to unite in one action all causes of action which he was at liberty to 
join under order 2, rule 3, Consequently, the defendant must 
establish, not merely that the plaintiffs might, but also that they 
ought to have made the claim on the second mortgage as a ground 
of attack in the former suit. In this connection, the circumstance 
is not wholly without cignificance that in the previous suit on the 
first mortgage, the defendant did not even suggest thatsuch a course 
should be adopted. Now, as was observed by Lord Morris in 
Kameswar v. Rajkumari (1), it depends upon the particular facts of 
each case to decide whether a matter ought to have been made a 
ground for defence or attack in the previous suit, No useful pùr- 
pose would be served by an attempt to frame inelastic formulas so 
as to impair the elasticity of the rule of the Code, expressed in the 
colourless words “might and ought,”—words used by Lord Westbury 
in Hunter y. Stewart (2). An examination of the cases on the 
subject discloses that tests of various descriptions, both positive and 
negative, have been applied to determine, in individual instances, 
whether a claim which might have been, ought to have been 
included in the prior suit. It has been said, for instance, that 
where matters are so dissimilar that their union might lead to confu- 
sion, it cannot reasonably be held that they ought to have been 
included in the same suit: Kameswar v. Rajkumari (1). On the 
other hand, it has been said that if the matters arise out of what 
may be regarded for judicial purposes as one transaction, several 
suits should not be permitted to proceed so as to render separate 
investigations necessary: Sridhar v. Narayan (3); Haji v. 
Mancharun (4). The matter must, however, be regarded as essen- 
tially different where it did not originate in the same transdction 
and when it constitutes a wholly different right in the plaintiff, 
giving tise to a different duty on the part of the defendant. These 

(1) (1892) L. R. 19 I. A. 234; 1. La R. 20 Cale. 79. 

(2) (1861) 4 DeG. E. and J. 168, 

(3) (1874) 11 Rom. H. C. R. 224. (4) (1879) 1. L. R. 3 Bom. 137. 
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and other tests, however, which may be discoverable’ fron a1 
analysis of the cases in the books, cannot be treated as an exaaus 
tive enumeration of all the requisites or conditions before the bar — 
can be applied. As Wigram, V. C.; said in Henderson v, Hendzrson ` 
(7), the Court has to determine whether the point properly belonged 
to the subject of litigation and whether the parties exercising reasoa- 
able diligence might have brought it forward at the time. In the ` 
determination of this question, in‘the circumstances of a particular 
case, the limitation must be borné in mind that where a given matter 
becomes the subject of litigation i in and of adjudication by a Court’ 
of competent jurisdiction, the Court requires the parties to that 
litigation to bring forward their whole case, and will not, except 
under special’ circumstances, permit the same parties to open the — 
same subject of litigation in respect of matter which might have been 
but was not brought forward as part of the subject in contest. 
From this standpoint, the vi:w has basen maintained that where 
separate rights have been infringed, separate actions’ may be 
maintained, since the infringement of separate rights gives rise 
to separate causes of action: Serrao v. Noel (a); Brunsden’ 
v. Humfrey (3); Parambath v. Puthengattil (4); see also the 
judgment of Garth, C. J. in Denodundhoo v. Kristomonee (5), 
and of Lord Watson in Makabir Prasat v. Macnagh-—- 
ten (6). Reference may also be made tothe judgment of Lord” ` 
Macnaghten in Moosa Goolam Arif v. Ebrahim’ Goolam Arif (7), 
ani of Sir Jobn Edge in Mahomed Ibrahim v. Ambika Pershad (8), 
where some of the tests already mentioned werd applied. by the 
Judicial Committee to determine the applicability of Exp. 2 to` 
section 13 of the Code of 1882. The decision of this Courtin 
Hari Narain v, Kusum Kumari (9) furnishes an instructive illustra- 
tion as to how two rights, originally independent, may, by union 
in the same person, become amalgamated and be’ thereaftar treated 
as an indivisible entity. There, a puisne mortgagee, under the pro- ` 
visions of section 74 of the Transfer of Property Act, paid off the 
prior mortgagee and thereby became subrogated to his rights. He” 
then sued to enforce his own: mortgage and obtained a decree. 


(1) (1843) 3 Hare 115- 

(2) (1885) 15 Q. B. D. 549 (553). (3) (1884) 14 Q. B. De 141. 

(4) (1905) I. L. R. 28 Mad, 406. (5) (1876) I. L. R. 2 Calc. 152. 

(6) (3889) L. R. 16 I. A. 107; I. L. R. 16 Calc. 682. 

(7) (1912) L L. R. 40 Calc. 1; 16 C. L. J. 642. >. te 
(8) (1912) I. L. R. 39 Cale. 527 ; L. Re 39 1. A, 68; 15 G L. Ju 411. 

(9) (1910) L L. R. 37 Cale. 589. ; 


Vou, XXXIIL] nion codrt. 


“He next sued to enforce his rigits under the prior mortgage which 
he had satisfied, It was ruled that section 43 of the Civil Procedure 
Code, 1882, was a bar to the second suit, as he might‘ and ought to 
have included in the former suit the claim, not only under his own 
mortgage, but also that under the prior mortgage ; the sum paid to 
discharge the latter was, it was said, an addition or accretion to the 
claim on his own mortgage. No such considerations arise in the 
case before us, where the two securities were initially distinct and 
have throughout retained that character. We are accordingly of 
opinion that although the plaintiffs might have included the claim 
on the second mortgage in the previous suit if they had so chosen, 
that course was not obligatory upon them and the present suit is 
consequently not barred under Exp. 4 to section 11 Civil Procedure 

Code. 
We may add that in Dovasami v. Venkataseshayyar (1), reliance 
was placed on sections 61, 85 and gg of the Transfer of Property 
Act as well as on the form of decree No. 128 of schedule IV of the 
Civil Procedure Code of 1882, to support the view that the suit on 
the earlier mortgage should include the claim on the later mortgage 
and that a suit for sale on the earlier mortgage subject to the later 
mortgage could not be maintained. Whether the provisions men- 
tioned really justified the conclusioa may be a matter for argument :, 
Tajjo v. Bhagwan (2); Khuda v. Alim (3); Ranjit v. Ram- 
dhan (4). But, as pointed out by Wallis, C. J., in Sudramania v, 
Balasubramania (5), Order 34 rule r and rule 14 of the Code of 
1908 which reproduce the substance of sections 85 and 99 of the, 
Transfer of Property Act with important modifications, do not lend 
even apparent support to the conclusion deduced from those sec- 
tions. As regards section 6r, it does not, in our opinion, justify 
the inference that, in every case not exactly covered thereby be- 
cause the properties comprised in the two securities are different, 
itis not merely permissible to the mortgagee to claim simultaneous 
redemption of the two mortgages, but it is also obligatory on him 
to proceed against the mortgagor in the same suit in respect of both 
the securities. It is by no means improbable that section 61 was 
framed in its present form because the doctrine of consolidation 
of securities, which was intended to be rendered inapplicable, had 
been limited to cases where the owner of diferent estates mort- 
gaged them to one person, separately for distinct debts or succes- 
(1) (1901) L L. R, 25 Mad. 108. 


(2) (1893) I. L. R. 16 All. 295. (3) (1904) 1. L. R. 27 All. 313. 
(4) (1909) L L. R. 31 AIL 482. (5) (1915) I. L. R. 38 Mad, 927. 
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= 
Civet- sively. to secure the same debt or the same debt with further ad- 
1920. vances : Shuttleworth v. Laycock (1); Pope v. Onslaw (2) ; Jones ve 
wi Smith (3) ; Willie v. Luge (4). Tnis doctrine, as we know, was ex- 


tended by logical deductions to such an extent that it was entirely 
abolished by section 17 of the Coavayancing Act, 1881, In view of- 
Mookerjee, A. ACF these considerations, we are not prepared to hold that section6r may 
be legitimately regarded as indicative of an intention on the part of 
the legislatare to depart from the prevailing doctrine that a mort- 
gagor may always redeem by paying the specific debt secured by 
the mortgage together with such prior liens as the mortgagee may 
have been compelled to pay for tha protectioa of the mortgage. 
Nor can we invoke the aid of the rule that the equitable, like the 
legal mortgagee, is entitled, as against the mortgagor and all claim- 
ing under him (who have not or are not allowed to retain the full 
benefit of the legal estate), to add to his original debt, subsequent 
advances or liabilities made or incurred upon the security or credit 
of the’ estate without notice of any mesne charge. This principle 
is founded substaatially on the policy which underlies the doctrine 
of taking as against mesne encumbrancers. Section 80 of the 
Transfer of Property Act militates against the view that the legisla- 
ture could have intended the application of a principle analogous 
‘to that of tacking in the class of cases now before us. Indeed, it 
Jooks that when section 6r was invoked in the case of Dora- 
‘sami v. Venkatasesha (5), the Court took recourse toa doctrine 
which was neither consolidation nor tacking but possessed some of 
the characteristics of both the principles. Finally, we cannot over- 
look that section 61 must be read with order 34, rule 12, Civil 
Procedure Code, which replaces section g6 and contemplates 
the possibility of sale of mortgaged property subject to a prior sale 
“of mortgage. (See also forms of decree Nos. 7-9 in App. D. 
Civil ‘Procedure Code t908). As Wallis C. J. points out, some 
confusion may possibly have been created by an inappropriate 
use of the formula that “the rights of redemption and foreclosure 
are co-extensiva” which has reference to the time for institution of 
suits to enforce such rights and not to their other incidents: Brows 
v. Cole (6). The substance of the matter is that when it is asserted 
that the right to foreclose and the right to redeem are reciprocal, 
what is intended is that since the rights of the mortgagor and 
mortgagee are reciprocal and commensurable, redemption under 


Aditbad’ ` 


(1) (1684) 1 Vernon 245. (2) (1692) 2 Vernon 286. 
(3) (1794) 2 Ves. Jr. 372. (4) (1761) 2 Eden 78. 
(5) (1601) I L. R. 25 Mad. 108. (6) (1845) 14 Sim. 427; 65 R. R. 618. 


Vou, XXX1IL4 HIGH COURT, 


the mortgage ig cut off at the expiration-of the same time that the 
“right to foreclose is barred, unless by statute a different time is fixed 
for redemption from that allowed for foreclosure. There is thus 
no escape from the position that the present suit is maintainable, 
We heve finally to consider what conditions, if any, should be 
annexed to the decree that may be made herein, for it is indisput- 
ble that the property cannot be sold twice in execution of the 
decrees in the two suits. Theré cannot be a sale on the first 
mortgage keeping alive a puisne eccumbrance, for such a sale 
conveys the interests of the mortgagor aud the mortgagee as they 
were at the date of the first mortgage and must therefore necessarily 
sweep away the subsequent encumbrance. Oa the other hand, if 
the property were directed to be sold in execution of the decree on 
the second mortgage subject to the rights of the mortgagee under 
the decree already ‘made im his favour on the first mortgage, there 


might be needless complications and the property would not, almost ` 


to a certainty, fetch its proper valus. The right course to follow in 
such circumstances is to direct that the property be sold free of both 
charges, whether the sale takes place in execution of the decree on 
the first mortgage or the decree on the second mortgage. and that 
the balance of sale proceeds, after payment of incidental expenses, 
be applied in discharge of the dues on the first mortgage and the 
second mortgaze, one after the other, the residue, if any, to stand to 
the credit of the holder of the equity of redemption. This accords 
with the view taken by Richardsoa J. in Dwartanith v. Mritunjay 
(1), whera he held that there was nothing in the Coda of Civil Pro- 
ceedure or in the Transfer of Property Act to prevent the holder of 
two independent mortgages over the same property, who is not 
restrained by any covenant in either of them, from obtaining a 
decree for-sale on each of them in a separate suit, subject however 
to this reservation tbat he cannot sell the property twice over, not 
sell it under the second decree subject, to the first This, in our 
opinion, is an accurate statement of the law applicable to this class 
of cases. ; : 

We direct accordingly: that this appeal do stand dismissed with 
costs and the order of remand be carried out on the lines’ indicated 
in this judgment. 


Fletcher, J.—I agree. 


ALT. M, Appeal dismissed 
T {a} (1909) 3 Cu agge | 
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Beori -Sir Aststosh Mookerjee, Knight, Acting Chief Justice, and P 

Ernest Edward ajahan, Knight, Fudge Ss Bh 

“ KANDARPA NAG : . ve 

. ig P ; 
BANWARI LAL NAG AND OTHERS.* 


pare 
taci 


Consent decree—Consent decree on the basis of compromise—Furistiction.of 
_ .Court—Relies against forfeiture—Specific performance of contract to sell real 
sstates— Equity. i nA 


` The circumstance that a consent decrse has been passed on the basis of a cóm- 
promise, does not oust tho. jurisdiction of the Court to grant relief against. for- 
fditure, the Court must determine, whether, on equitable grounds, -relief -would, 
have been granted against forfeitace, if it ahad been called “pot to enforce the 
agreement itself, m e 

< In execution of a decree for money obtained against A, B, aad C; the dewi 
holder purchased the land of his judgment debtor, in 1911. The decree-holder 
purchaser agreed, on the request of the judgmeat-debtors, to reconvey the proper- 
ty to them upon payment of Rs. 250 and costs incidental to the sales . Band C 
fraudulently took a conveyance on the gth September, 1913, in their nams along, 
A brought a suit for recovery of possession of land upon declaration of. title. 
against B, C and the purchaser. Pending trial iri the Court of ‘first instance, ‘A, BL 
and c acrived at a settlement on the 2zad March, 1916. The terms of the cSm= 
promise were that the plaintiff’ would get a'decree declaring his title to the‘ ate xh 
fourth share, that the plaintiff would pay to B. and Cin two instalments Rs. Loge 
asthe value of the share as alsothe amount of costs of the-suit, that the firstr, 
instalment of Rs. 100 would be paid on the arst April, 1916. that the second. 
instalment of Rs. 95 would be paid on the aust May, 1916, and that if payment. 
was not made on the due dates, the defendants would become owners of the entice, 
property. The petition of compromise was filed in Court on the same date and a” 
preliminary decree was made thereon by consent of parties. No money, however?! 
was paid by the plaintiff on either of the dates mentioned ; but on the 2znd’May,* 
1916, he applied to the Court for extension of time, explaining that. what::hadt! 
prevented performance of his part of the bargain, was, not his: laches, but the cons > 
duct of the defendants. The Court extended the time for payment till the. atst 
June,rg16. “On that date Rs. 145 was paid and an application made fora further 
extension of'time. On the sth July, 1916, the balance due was’ deposited and! 
accepted’: oa 

t Held, That the jurisdiction of the trial Court to "grant relief against "forfeiture: 
was not ousted by the circumstance that the agreement had beén followed: by it) 
consent decree, and, that the nature of the agreement was such as entitled the 
Court to grant relief against forfeiture on equitable grounds. iod 30 

A consent- decree is just as binding on the parties thereto asa decree after’) 


BA 
wall 


# Appeal fon Appellate Decree No. 670 of 1918, against the decree otf 
Johnston Esq:, District Judge of Bankura, dated the gth ‘January; 1918, reversing | 
that of Moulvi Osman All, Munsiff of Bishoupur, dated the sth October, 19t6.. 
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o 
contentious trial: Jn re South American and Mexican Co. (1), and other cases, 
Ig cannot have greater validity than the compromise itself. 

In cases of specific performance of contracts to sell real estates, equity which 
governs the rights of the parties looks, not at the letter but at the substance of the 
agreement, ia order to ascertain whether the parties, notwithstanding that they 
named a spécific time within which completion was to taks place, really and in 
substance, intended more than it should take place within a reasonable time, 


Appeal by the Plaintiff. 
“Suit for recovery of possession of land on declaration of title, 
_ The material facts appear from above, 
Babu Manmatha Nath Mitter (for Babu Kisori Lal Chatterjee) 
for the Appellant. 


Babus Peary Mohan Chatterjee and Krishna Lal Banerjee for 
the Respondents, 
C, As Ve 
_ The judgments of the Court were as follows : 


`~ Mookerjee, A. C. Ji—This is an appeal by the plaintif in a 
suit for recovery of possession of land upon declaratioa of title. 


The disputed property belonged to one Dinanath Nag who left four 


sons, Kandarpa Nag (the plaintiff), Banwarilal Nag (the first defen- 
dant), Pasupati Nag (the second defendant), and Sasibhusan Nag 
since deceased. The third and fourth defendants held a decree for 
money against the Nag Brothers and in execution thereof purchas- 
ed the property at an auction sale held in torr. The case for the 
plaintiff is that as the ancestral homestead of the Nags was situated 
on the property sold, the execution purchasers agreed, on their 


request, to reconvey the property to them upon payment of Rs. 250 ` 


and costs incidental to the sale, but that the first two defendants, 
his. brothers, fraudulently took a conveyance on the oth September, 
1913, in their names alone. The plaintiff accordingly prayed that 
his brothers might be directed to transfer to him his one-fourth 
share upon receipt of a proportionate amount of the purchase 
money. The Nag defendants repudiated the claim as unfounded. 
During the pendency of the trial in the Court of first instance, the 
plaintiff and his brothers arrived at a settlement on the 22nd March, 
1916. The terms of the compromise were that the plaintiff would 
get adecree declaring his title to =the one-fourth share, that 


the plaintiff would pay to his brothers in two instalments Rs, 195 as | 


the value of the share as also the amount of costs of the suit, that 
the first instalment of Rs, 190. would be paid on the arat April 
(1) (1895) 1 Ch. 37- oa) : 
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1916, that the second instalment of Rs. 9s would be paid on, 
the a1st May, r916,. and that if payment | was not made on the due 
dates, the defendants would become owners of the entire property. . 
The petition of compromise was filed in Court on the same date 
and’a preliminary decree was made thereon by consent of „parties. 
No money, however, was paid by the plaintiff on either of the’ dates 
mentioned ; but on thè 22nd May, 1916, he applied to the Court 
for extension of time,’ explaining that what had prevented perfor- 
mance of his .patt of the bargain, WAS, not his laches but 
the conduct of the  <defendants. ` the Court extended” 
the. time for payment till ‘the 21st June, 1946. On that date 
Rs, 145 was paid and an application made. for a fuither 
extension of time. On the sth, July, 1916, . the balance duş“ 
was deposited ‘and “accepted. The defendants contended that 
the plaintiff bad forfeited his rights under the compromise and the’ 
consent decree, and that the’ Court had ‘no authority to` extend 
the time under section 148, Civil Procedure Code. The objec: 
tion was overruled on the 4th August 1916 and the preliminary 
decree was made absolute’ on the: sth September, 1916. Upon 
appeal the District Judge has ‘reversed that decision and has dis- 
missed the suit on the ground that section 148 Civil Procedure 
Code had no application and that where the time for performancé 
has been fixed by a consent order, the time cannot be enlarged 
except by consent. “The plaintiff has now appealed to this Court 
and has argued that although ‘section 148 Civil Procedure Code 
might not in-terms apply, the trial Court was competent on princi-' 
ples of equity, to afford reljef against forfeiture, even though 
the time for performance had been fixed originally by consent of 
parties and a consent decree made on the basis thereof. The ques: 
tion raised is by no means free from difficulty -and requires -careful 
examination. 


Two principles are well- settled with A to tbe nature and 
operation of consent decrees, In the first place, there is high 
authority for the proposition that a.consent decree is just as binding.. 
on the parties thereto as a decree after a contentious trial; Jn re: 
South American and Mexican Co. (1); Th: Bellcairn (2) ; Jenkins v. 
Robertson (3) 3, Thomas v. Moore, (4); LZrisk Land Com. v. Ryan (5); 
This rule has been- repeatedly recognised and applied ` Jin - adan 


(0) (1895) I Ch: 37. k l l (2) (1885) 10 P. D. 161. 
: (3) (1867) L R. 1 Se; & Dive r17. , (4) (1959) L. R. 23 Ir. 599, 
(5) (1600) 2 J. R. 565 (584). 
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Courts ; Nickolas v. Asphar (1) ; Rajlakshmi v. Katyayani (2) ; 
Fate Chand v. Narsing Das (3) ; Amrita Sundari v. Serajuddin (4) ; 
Raja v. Thatha (5); Ziruvamabla v. Chinna (6). In the 
second place, it is equally well-settled that a consent decree can- 
not have greater validity than the compromise itself. As was 
-observed by the Court of appeal in Auddersfield Banking Co. v. 
Lister (7), the real truth of the matter is that a consent order is 
a mere creature of the agreement, and if greater sanctity were attri- 
buted to it than to the original agreement itself, it would be to 
give the cranch an existence which is independent of the tree. 
To use the language of Kay L.J. the consent order is only 
the order of the Court carrying out the agreement between the 
parties. Thesame idea was expressed in different terms when 
Parke J. saidin Wentworth v. Bullen (8), that “the contract of 
the parties is not the less a contract and subject to the incidents of 
a contract, because there is superadded the command of the 
Judge”. This statement was quoted with approval by Erle C. J. 
in Lievesley v. Gilmore (9); and by Chitty J. in Conolan v. Ley- 
fand (10) ; The doctrine has been recognised and applied in a long 
series of cases in this Court; Rajlakshmiy. Katyayani (2) Ksket- 
ramont vy. Amodini (11); Keshab Panda v, Bhobani Panda (12) ; 
Umeshananda v. Mohendra (13); Lal Bikari v. Nogenira Nath (14); 
Amrita Sundari v. Serajuddin (15); Galstaun v. Umesh Chandra (16). 


From the second of the two principles enunciated above Jenkins 
C. J. in Xrishnabai v. Hurigovind (17) drew the conclusion that 
where the consent decree gives effect to an agreement which em- 
bodies a right to forfeiture, the Court, in the exercise of its equit- 
able jurisdiction, is competent to grant such relief against forefei- 
ture as it might have granted if there had been no consent decree 
and a suit had been instituted to enforce the compromise. lt was 
pointed out that as under the Code of Civil Procedure order 23, 


(1) (1866) I. L. R. 24 Calc. 216. (3) (1910) I. L. R. 38 Calc. 639 (674). 
(3) (1912) 22 C. L. J. 383. (4) (1914) 19 C. W. N. 565. 
(5) (tgtt) IL L. R. 35 Mad. 75. (6) (1915) I. L. R. 40. Mad. 177. 
" (7) (1895) 2 Ch. 273. 
n (9) (1829) 9 B & C. 840; 33 R. R. 353. 
(9) (1866) L. R. 1 C. P. 570. 
` (10) (1884) 27 Ch. D. 632. 
(11) (1912) 16 1. C. ŝir. (12) (1913) 18 C. L. J. 187. 
(13) (1911) 14 C. Le J. 337. (14) (1912): 22 C, L. J. 266. 
(15) (1914) 19 C. W. N. 565 
(16) (r916) 1. L. R. 44 Cale. 789 ; 25 Ce L. J. 303. 
(17) (1906) I L. R. 31 Bom. 15. 7 
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rule 3, the decree is to be in accordance with the agreement, it .- 
cannot be deemed to have altered the relations of the parties as 
they existed under the agreement ; and as it was-an -incident of 
those relations that the right of forfeiture was subject to relief, that. 
incident must still apply when those relations are established by a., 
decree passed in accordance with the agreement. This coincides, 
with the view previously expressed by the Madras High Court im - 
Nagappa v. Venkat Rao{t) ; and Lakshman v. Rangamma (2), -fol- 
lowed in Raja v. Thatha (3) ; Beaman J. amplified the same point. 
of view when he stated, referring to the decision G, N, W. Railway 
Co. v. Charlebois (4), that by private agreement converted. into A : 
decree, parties could not empower themselves to do what they- 
could have done by private agreement alone. This logically leads 
to the conclusion that the Court could not be compelled to enforce: 
the agreement unquestioningly and literally ; the decree is to be. 
deemed, so long as it stands, as only the indisputable correct pre- 
sentment of the contract, subject necessarily to the incidents of. 
such a contract which include equitable relief against a forfeiture , 
as not the least important and well established. A party toa con, 
tract embodied in a consent deeree cannot be held to have: 
renounced any incidental advantages or equitable reliefs, of which,: 
upon the face of the contract itself as presented in the decree, he’. 
might ordinarily have claimed the benefit: Raja v. Thatha, (3). 


- In Krishnabai v. Hari Govind (5), the right to forfeiture was 
contained in a consent decree whereby the status of landlord and' 
tenant was established between the plaintiff and defendant ; acd the” 
principle enunciated therein has been applied in subsequent casas” 
between landlords and tenants, asin Salambhaf v. Vinayak 6%" 
Surendranath Banerjee v. Secretary of State for India in Council (7), 
Thayyammalachi v. Rajalt (8). It is plain, however, from the judg- 
ments of Jenkins, C. J. and Beaman J. in Krishnabai v. Hari! 
Govind (5), that the principle enunciated therein was not intendéd * 
to be restricted to cases where the relationship of landlord ang? 
tenant is created or recognised by the decree. An examination of? 
the cases in the reports shows that the doctrine of the applicability” 
of the principle of releif against forfeiture to consent decreed is of 
very extensive application and has been at least twice recognised’ by 


(1) (1900) I. L, R. 24 Mad. 265. (2) (1902) I. L. R. 26 Mad. 31. 

(3) (igtt) I. L. R. 35 Mad. 75. (4) (1899) App. Cas..114. 

(5) (1906) I. L. R. 31 Bom. 15. en 
(6) (1911) I. L. R. 35 Bom. 239. . (7) (1919) 34. C. W. N. 545. 


(8) (1911) 2 Mad. W. N., 327; 10 M, L, T. 326. 
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the Judicial Committee. The principle was invoked as early as 
1857 by the Sudder Dəwani Adalat in the case of Ramgopal Movk- 
eriea v. Masseyk (1), where an agreement hai been made for the 
settlemant of a litigation between A. and C. This agreement reci- 
ted that C was indebted to Aina certain sum which C agreed to 
pay, upon a remission by A of part of his claim, by two instalments 
as specified dates. The agreement then provided that if default 
was made by C in payment of the instalments, the remitted money 
was to be held due to A by C and secured upon certain property in 
addition to the personal liability of C. The agreement was made 
the foundation of the decree in the suit. “Default was made on the 
payment of the instalments, whereupon A brought an acfion against 
C.to recover the sum remitted. C resisted the claim on the ground 
that the default, if any, was not attributable to laches on his part but 
was due to accident and that in the circumstances he was entitled to 
relief against forfeiture, A Full Bench of the Sudder Dewani 
Adalat upheld this contention. The case was then taken on ap- 
peal to the Judicial Committee ; Ramgopal Mookerjea vy. Mas- 
seyk (2). Lord Kingsdown, in an elaborate judgment, reviewed the 
circumstances of the case and held thatthe conduct of the parties 
justified the grant of relief against forfeiture to the defendant, A 
similar view was adopted by the Judicial Committee in the case of 
Balkrishen Das v. Run Bakadur Singh (3), the remarks made 
therein show that consent decrees were assumed to be subject to 
the application of the principle of relief against forfeiture, although 
it was ultimately held that in the events which had happened, 
relief should not be granted against the forfeiture incurred under 
the clause contained in the consent decree for the payment of sums 
of money in instalments. The same view was adopted by this 
Court in the case of Jamir Fakir v. Ramlal (4), where money was 
payable on a specified date under a consent decree and forfeiture 
was to ensue in default of punctual payment. Illustrations of the 
application of this principle will be found in some recent decisions 
of. the Madras High Court. Thus, in dana Sheikh v. Vadi (5), 
relief was granted against forfeiture under a consent decree which 
provided that the defendant should give up possession of the land 
decreed to him on his failure to pay the plaintiff a sum certain on a 
date fixed.. This was followed in the case of Bheema vy. Bom- 


» (1) (1857) 13 S. D. A. 101, ` 
(2) (1860) 8 M. I. A. 239; 2 W. R. P. C. 43. 
(3) (1883) L. R. 10 I. Av 162; I, L. R. 10 Cale. 305. 
(4) (1916) 32 1. C. 697. (5) (1914) Mad, W. N, 92. 
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mint (1), where also the compromise decree provided that the plain- 


tiff should recover the property in suit unless the defendant paid 
into Court a certain sum of money within a certain date. To the 
same effect is the decision in Ramayanam v. Enamandra (2), where 
the consent decree in a suit by a Hindu widow for recovery of land 
from the reversioners of her husband provided that she should 
obtain possession, unless the defendants punctually paid into Court 
a prescribed amount as maintenance within a specified period. It 
was ruled that time was not of the essence of the contract and that 
relief should be granted against forfeiture on the ground that the. 
power of the Court to grant relief against the enforcement of a penal 
clause is not confined to contracts between landlords and tenants. 
incorporated in a compromise decree but extends to compromise 
decrees generally. The substance of the matter then is that the 
circumstance that a consent decree has been passed on the basis of 
.a compromise, does not oust the jurisdiction of the Court to grant 
relief against forfeiture; the Court must determine, whether, on 
-equitable grounds, relief would have been granted against forfeiture, 
if it had been called upon to enforce the agreement itself. An ex- 
haustive enumeration of all the classes of cases where Courts of 
equity have granted relief against forfeiture, need not be attempted 


-here. Itis sufficient to point out that the general principle just. 


enunciated explains and justifies the decisions in Utam v, Khetra 
Nath (3); Harakh Singh v, Saheb Singh (4); Chandradala vı 
Prabodh Chandra (5), and Shashibhushan v, Charusifa (6), which 
uniformly recognise the principle that time is of the essence 


‘of the agreement, when, in the course of proceedings by the 


judgment-debtor to set aside an execution sale, a compromise 
is made among the decree-holder, judgment-debtor and execu- 


.tion-purchaser that on payment of the judgment debt within a pres- 


cribed period, the sale shall stand cancelled, while upon failure to 
make such payment the sale shall stand confirmed. In such cases, 
as the parties intended in the first conception of the agreement 
to make time the essence of the contract, the Court would not be 
competent to extend: the time, except by consent of all the parties 
concerned. On the other hand, as we have seen, time has not 
been deemed to be of the essence of the contract, when the agrees 
ment is for the payment of money on a prescribed date, whether 

(1) (1913) 28 M. L. J. 488. (a) (1915) 2 Mad. L. W. 635. 

(4) (1901) I. L. R. 29 Cale. 577. (4) (1907) 6 C. L. J. 176. 

(5) (1909) 1. L. R. 36 Cale. 4923 9 C. LJ. 251. . 

(6) (1916) 36 1. C. 809» 
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e Upon default of payment on that date moncy or land is forfeited. 
We are not unmindfal that in Batu v, Vithal (1)and Lachiram 
ev. Jana (2) Scott C. J. who had been a party to the decision 
in Balambitat v. Vinayak (3), strictly applied the . dictum of 
North J. in Australian Machine Co. v. Water (4), that a consent 
decree can only be varied by consent, expressed himself in favour 
of restriction of the rule to cases of landlords and tenants and 
declined to treat it as applicable to cases of vendors and purchasers, 
In this connection, it must be remembered that the judgment of 
Scott, C. J. in Burjorjee v. Jamshed (5), where he had held that 
time was of the essence of the contract in agreements for the sale 
of land had not yet been reversed “by the Judicial Committee: 
Jamset v. Burjorji (6). Tt is, however, well-settled now by the 
decision of the Judicial Committee ‘that in cases of specific per- 
formance of contracts to sell real estates, equity which governs 
the rights of the parties looks, not at the letter but at the substance 
of the agreement, in order to ascertain whether the parties, not- 
withstanding that they named a specific time within which comple- 
tion was to take place, really and in substance intended more 
than that it should take place within a reasonable time. This 
accords with the doctrine formulated by Lord Cairns in Zidley v, 
Thomas (7) and by Lord Atkinson and Lord Parkerin Stickay v. 
Keeble (8). See also Jn re Dagenham Dock Co. (9); Mahadeo 
Prssad v, Narain Chandra (10). We may add that we are not 
concerned here with the question of the right of ‘a Court to 
grant relief against forfeiture under a decree which is not by 
consent, as in Safiad? Begam y. Dilawar Husein (11) or under 
a decree made in accordance. with statutory provisions which 
reserve power to the Court to grant an extension of time ; Bodh 
Narain v. Mahomed Moofa (12); <Akkath v. Aminuddi (13). 
We hold accordingly, first. that in the case before us, the jurisdic- 
tion of the trial Court to grant relief against forfeiture was not 
ousted by the circumstance that the agreement had been followed 


(1) (1914) 16 Bom. L. R. 670 (Note). (2) (1914) 16 Bom, L. R. 668, 
(3) (rot). L. R. 35Bom. 239. (4) (1891) W. N. 170. 

(5) (1913) I. L. R 38 Bom. 77. 

(6) (1915) L. R. 43.1. A. 36; 1, L. R, 40 Bom. 289 ; 23C. L. J. 358. 

(7) (1867) 3 Ch. 61. (8) (1915) App. Cas.:386. 

(9) (1873) L. R. 8 Ch. App. 1022. 5 

(10) (1919) 30 C. L. J. 224; 24 C. W. N. 330. 

(11) (1918) I. L. R 40 All. 579. (12) (1899) I. L. R.26 Calc. 63g: 
(13) (1918) 23 C. W. N. 439 
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by a consent decree and, secondly, that the nature of the agreement 


-. Was such as entitled the Court to grant relief against forfeiture on 
equitable grounds. The view taken. by the District Judge that as 


the agreement had crystaliz2d into. a decree, the trial Court was 


- deprived of its power to grant relief cannot be supported. It has 


not been argued here that if. the authority of the .trial Court to 
grant relief against forfeiture were deemed established, its decision 
could be successfully challenged on the ground that the exercise 
of its discretion had been so manifestly erroneous as to justify the 
interference of a Court of appeal; and, plainly, the question could 
not be usefully discussed from that point of view in a’ Court 
of second appeal which cannot investigate the facts, 

The result is that this appeal is allowed; the decree of the 
District Judge set aside and that of the Court of first instance 
restored. There will be no order for costs either here or before 
the District Judge. è : ‘ 

Fletcher; J.—I agree. 


AT. M Appeal allowed, 


CR IMINA L REVISI ON.. 


ER Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr, Justice Cuming. 


KRISHNA LAL DHAR 
2. 
THE KING EMPEROR* 


. Administrator—Prosecution of administrator without sanction of the Court 
appointing him—Criminal ‘breach of trust—Criminal Court; competency of 
—JIndian Penal Code (Act XLV of 1860) Sec. 406—Frobate and Administras 
tion Act (V of 1881) Sec. 98 Sub-secs. g and 4—Accounts filing or bas" 
sing of—False items and entries—Administrator’s liability for breach of 
trust. . 


An Administrator who was appointed by the High Court under the Probate Act 
and who filed under its order the perils of the estate and the inventory of tie 


‘ 


s Criminal Revision No. 454 of 1920 ha the order of J. P.-Banerjee Esq 
Presidency Magistrate, Calcutta (Ns D.), dated 23td Aptil, 1920, 


Vou XXXIIL] HIGH COURT, 


properties of the deceased which came into his hands, to which no objection ap- 
peared to have been taken, was charged under section 406 of the Penal Code for 
criminal breach of trust with respect to false items and entries therein by the 
criminal Court on complaint made before it without obtaining sanction from the 
High Court + r 5 

Held, that a-charge of criminal breach of trust cannot under the circumstances, 
be maintained against the administrator except with the sanction of the Court 
which appointed him: Santok Chand v. Emperor (1) referred to. 


Held, also, that the mere fact that accounts havea been filed in the probate 
Court or even the fact that accounts have been. passed by it, does not absolve the 
administrator from his liabilities for any, particular sums of money misappropriated 
by him, | 
_ Application for Revision under section 435 of the Code of 

Criminal Procedure. 
Proceedings under section 406 of the Indian Penal Code, 


The material facts will appear sufficiently from the judgment. 


Babus Dasarathi Sanyal and Sarat Chandra Mookerjee for the 
. petitioner. 
Babus Pribodk Chandra Chatterjee and. Asutosh Ghosh for the 
oppos ite Party. 
GAY, 


The judgment of the Court was as follows : 


The question for consideration in this case is whether the 
criminal Court can take cognizance of an‘alleged offence’ under 
section 406 of the Indian Penal Code against an administrator 
appointed under the Probate Act, without the sanction of the civil 
Court, when such administrator has submitted hie accounts to the 
Court. 

It appears that the petitioner was appointed administrator to 
the estate of his deceased brother by the High Court in its original 
jurisdiction on the goth August, 1905, the administration being 
limited until either of the two minor sons of the deceased on attain- 
ing majority, would apply for a grant of letters of administration 
to himself. The elder minor attained his majority in 1913 and 
upon ‘his application the High Court in its testamentary and 
intestate jurisdiction, ordered the petitioner to file an inventory and 
account of the estate and effects of the deceased, Subsequently 
on his failure to comply, the petitioner was arrested by an order 
of the High Court in September, 1917 and he filed the 
accounts of the estate and effects of the deceased, and an inventory 


{D (1918) L L. R. 46 Cale. 432. 
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of the properties of the deceased which came into his hands, and” 
it is alleged that he was thereupon discharged. On the roth 

January, 1920 Profulla Kumar (the younger brother) lodged a 

complaint against the petitioner under section 406, Indian Penal - 
Code on the allegation that the accounts filed by the petitioner in 

the High Court contained false items and numerous fraudulent 

entries out of which three was selected by the complainant. On 

the 25th March 1920 the complainant made a further petition 

alleging that on further enquiry he had found out other instances 

of criminal breach of trust by the petitioner as Administrator. 


The petitioner submitted a petition to the Magistrate praying 
that the proceedings might be quashed on the ground inter alia that 
he having rendered accounts to the High Court, the proper Court 
for making an erquiry as to the falsity or otherwise of the same, 
which ‘covered a period of about 14 years,,was the High Court, and 
that the criminal Court was incompetent to go into such accounts, 
The petition was however rjected by the Magistrate, and the peti- 
tioner thereupon moved this Court and obtainéd this Rule. 

It is contended on behalf of the petitioner that the prosecution 
is based upon the inventory and accounts filed by the petitioner in 
the High Court, and the items in respect of which he has been 
charged-in the crimiral Court being included in the accounts and 
inventory filed, the criminal Court cannot entertain the complaint 
at any rate withouta sanction under section 193 of the Criminal 
Procedure Code. Reliance is placed upon the provisions of section 
98 of the Probate Act. That section provides for filing of inventory 
and account by an executor or administrator, and sub-sections 3 & 
4 of that section lay down :—‘(3) If an executor or administrator, 
on being required by the Court to exhibit an inventory or account 
under this section intentionally omits to comply with the requisition 
he sball be deemed to have committed an offence under section ` 
176 of the Indian Penal Code. (4) The exhibition of an intention- 
ally false inventory or account under this section shall be deemed 
to be an offence under section 193 of that Code.” Sub-section (3) 
has no bearing upon the present case. It provides that the non- 
compliance with the requisition to exhibit inventory and accounts 
would constitute an offence under section 176, Indian Penal Code. 
Sub-section (4) lays down that the exhibition of an intentionally 
false inventory or account shall be deemed to be an offence under 
section 193 of the Code, and no doubt the High Court in its tes- 
tamentory and intestate jurisdiction if it were satisfied that a false 
inventory or accounts bad been exhibited might have granted sanc- 
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tion to prosecute. No objection however appears to have been 
taken to the inventory or accounts in the High Court and the com- 
plainant did not apply to the High Court for sanction. The ques- 
tion therefore is whether in these circumstances, the criminal Court 
is competent to entertaina complaint without sanction in respect 
of certain “items, which were included in the accounts filed in the 
High Court. 

Now, the mere fact that accounts have been filed in the probate 
Court or even the fact. that the accounts have been passed by the 
Court does not absolve the administrator from his liability for any 
particular sums of money which may have been misappropriated by 
him, and he may be sued in the ordinary way for such sums. See 
the case of Khitish Chandra Ackarjya Choudhury vw. Osmond 
Beeby (1), the case of an administrator pendents lite whose accounts 
had been passed by the Court. And ifa suit can be maintained 
against an administrator for sums misappropriated by him even 
though his accounts might have been passed by the Court. it is diffi- 
cult to see why he cannot be criminally prosecuted without the sanc- 
tion of the Court. 


The complaint however made against him is one for criminal 
breach of trust. The estate was entrusted to the petitioner not by 
the complainant, nor by any one throuzh whom he claims, but by 
the Court in its intestate jurisdiction. In a recent case Santok 
Chand v. Tae Emperor (2), Chitty and Beachcroft JJ. quashed 
the proceeding against the receiver under section 406, on the 
ground (among others) that it was the Court and not the complain- 
ant who entrusted the goods to the accused. A charge of criminal 
breach of trust therefore cannot under the circumstances be main- 
tained against the petitioner except with the sanction of the Court 
which appointed him administrator. The present proceedings under 
section 406 against him must accordingly be quashed, and we direct 
accordingly. 


D, K, R Proceedings quashed. 


(1) (1912) I. L. R. 39 Cale. 587. 
: (2) (1918) I. L. R. 46 Cale. 432. 
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Before Sir Asutosh Mookerjee, Knight, Acting Chief Justin, and, Sir 
Ernest Edward Fletcher, Knight, Judge. ; 
tiga al 
“-LALOO KARIKAR AND OTHERS — eea- oh aly 


s # E . : rir me : ie un? 
JAGAT CHANDR\ SAHA awp oradas# | * se 


bain: suit for—Sale by do facto guardian X feg, of ~Procedure ‘for-seitin 
aside such sale—Limitation Act (IX of 1903), Sch. 1 Art. 44—~Sale for. satis- 
faction of dabt—Decree for realisation of debt—Decree oe  postéssion a to! 
conditional~Right suspended—Decree, execution of.’ tet et PTS 


Under the Mahomedan Law, a mother has no power as de facto gaardiah of 
her infant children to alienate or charge their immovable ‘property. If such’ as 
alienation is made, it is “not necessary: for the infants to haveit set aside withir 
three years after attainment of majority under article 44 of the firat-schedule ti» 
the Limitation Act, because the alienation must be deemedt« have been effected, 
not by a guardian but by a wholly unauthorised person. Ihe infant “whose Pro; 
perty has thus been alienated, is, consequently, entitled to institute a suit for | Te: 
covery of possession within twelve years from the date of sale, or within these 

years from the attainment of majority, whichever may be the later date : Imani: 
bandi v. Mutsu ldi (1) and Mutadin v. Ahmad (2). | 4 ak. apade 


The decree in a suit for possession, in favour of some'of the heirs of the ‘owned 
of the property, sold by their mother, the de facto guardian, should be ‘conditiénd 
on repayment of proportionate shares of ancestral debts. The debts stand revive 
ed on reversal of sale and the vendee is not to be driven to institute a suit to, eny 
force his claim or to revive proceedings in execution of the decree already- obtains 
ed by him (the vendee). Limitation does not arise, as the rights suspended fora 
time, may be revived and enforced, when the bar i is removed : Nrityamont Ve, 


Lakhan (3) and other cases. The debts gre recoverable out of the assets.” Tete 
eee ree w 


` Appeal by the Plaintiffs. AR F 
4 
Suit for recovery of possession of land upon declaration of, 


ork 


title. Cope 
The material facts appear from the judgment of. the leatasd. 
Chief Justice. -- we ee gig SE 
Babu Nalin Chandra Pal for the Appel‘aats, wen Bin 

oj 


* Appeal from Appellate Decree No. 1815 of 1917, against the eces of 
Babu Rames Chandra Sen, Subordinato Judge of Dacca, dated the zist March; 
1917, affirming that of Babu Aswini Kumar Das, Munsiff of Mu ad dated: 
the 29th April, 1916. ' < : p 

(1) (1918) L. R. 45 E A. 73; IL L. R. 45 Calc. 878 ; 238 C. L. r 4g O ie 

(2) (1912) L. R. 39 I. Ae 493 I. L. R. 34 All. 213; 15 C. L. J.:270,_ A 

(3) (1916) L L. R. 43 Calc, 660; 24 COL. Jet. i 
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Babus Biraj Mohan Mojumiar and Gopal Chandra Das for 


-he Respondents. 
CG A, V. 


“The judgments of the Court were as follows : 


Moakerjee, A. C. J: This is an appeal by the plaintiffs in a 
uit for reccvety of possession of land upon declaration of title. 
Whe land admittedly formed the occupancy holding of one Niamat 
Sarikar, a Mahomedan, who had three sons and four daughters. 
Jne of these sons, Nabu, died during the lifetime of his father, 
add, cohsequently never acquired an interest in the disputed land 
yy. ‘inheritance. Three of the plaintiffs (Nos. 6, 7 & 8) are` des- 
sendants of Nabu, namely, a -daughter and two sons by another 
daughter. . These plaintiffs have clearly no title to enforce. The 
ther five plaintiffs, claim through Nagar, one of the surviving 
‘ons of Niamat Karikar. The first three plaintiffs are the sons of 
Nagar, the fourth is his daughter, and the fifth his widow. It is 
ndisputable that they did acquire title to a share of the holding. 
The first three defendants, who have successfully contested 
the Claim, base their title on a sale which was made in their favour 
by the widow of Nagar (the fifth plaintiff) who acted in the tran- 
saction not only on her own behalf but also as.the guardian of her 
infant sons and daughter. Now, it appears that the two sons of 
Niamat Karikar who survived him, named Nagar and Yar, owed 
money to the first three defendants, which was not repaid at the 
dime of their deaths, The consequence was that one of the 
creditors sued some of the heirs of Nagar and obtained a decree, 
while ‘the other creditors took steps to enforce their dues by suits. 


In these circumstances, the widow of Nagar sold the disputed land’ 
to the first three defendants in gor in satisfaction of their dues. - 


The holding at that time was worth less than Rs 300, and each of 
the first three defendants purchased an one-third share. The 
sale took place by delivery of possession, as each of the shares 
conveyed was less than Rs. roo in value, The plaintiffs instituted 
this suit for recovery of the land on the allegation that the contest- 
ing defendants were trespassers in wrongful possession. In answer 
to this claim, the defendants set up their title by purchase in their 
written statement. The question thereupon arose whether the 
sale by the mother had conferred a.valid title on.. them, The 
Courts below have answered this question in favour of the defend 
dants, on the authority of the decisions in Mfasazzal v. Basid (1) 


(1) (1906) I L. R, 34 Cale, 36; 4c. L. J. 485 
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and Ram Charany. Anuksl (t), and have dismissed the suit 
On the present appeal by the plaintifs, it has been argued that 
the decisions mentionei can no longer be regarded as, good 
law, in view of the pronouncem:nt made by the Judicial Committee 
in Imambandi v, Mutsuddi (2). We are of opinion that this conten- ' 
tion is well founded and must prevail. 


In the case of Zmambandi vw, Mutsuddi (2) the Judicial 
Committee held that under the Mahomedan law a mother has no 
power as de facto guardian of her infant children to alienate or 
charge their immovable property. lfsuch an alienation is made, 
it is not necessary for the infants to have it set aside within three 
years after attainment of majority under Art. 44 of the schedule 
to the Limitation Act, because, as pointed out by Lord Robson 
in Matadin v, Shaikh Akmad Ali(3) the alienation must ba deemed 
to have been effected, not by a guardian but by a wholly unautho- 
rised person. The infant whose property has thus been alienated 
is consequently entitled to institute a suit for recovery of posses- 
sion within twelve years from the date of sale, or withia thrae years 
from the attainment of majority, whichever may be the later date. 
From this point of view, the claim by the firat plaintif is barred 
by limitation, because, as the trial Court found, he had attained 
majority more than three years before suit, while the sale’ had 
taken place fourteen years before. This objection, dose not apply 
to the plaintifis Nos. 2, 3 and 4. 


The defendants have arguad, however, that the decree for 
possession in favour of such of the plaintiffs as are entitled to 
succeed should be conditional on repayment of a proportionate 
share of the ancestral debts which were payable out of the assets 
left by Nagar. We are of opinion that effect should bs given to 
this contention. If the sale which took placein rgor to satisfy 
the debts due to the-first three defendants bə deened ineffactual, 
the legal effect would be that those debts would stand revived. 
But the defendants should uot be d iven to institute suits to enforce 
their claims or to revive proceedings in execution of the decree 
already obtained, and, if a question of limitation arose, to invoke 
the aid of the principle repeatedly recognised by the Judicial 
Committee that rights suspended for a time may be revived and 


(1) (1916) I. L. R. 34 Cale. 65 3 4 Cc. L. J. 578. 
(2) (1918) L. R. 45 |, A. 733 L L. R. 45 Calc. 878 ; 28 C. LJ. 409. 
(3) (1912) Le R. 39 D A. 49; L L. R. 34 All. 2133 15 C. L. J. 270, 
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enforced when the baris removed : Writymont v. Lakhan (1); Sirno 


- Moyee v. Shooshee Mokhee (2); Prannath v. Rookea Begum (3). There 


can be no doubt that the debts were recoverable out of- the assets, 
and, it is.immaterial whether we adopt the view taken in Amir 
Duthin v. Baij Nath (4) and Davalava-y. Bhimaji (5), that they 
might be recovered by sale in execution of a decree in a suit against 
such of the heirs as might be in possession, or the view taken in 
Muhammad v, Harsahai (6); Jafri Begam v. Amir (7) and 
Dailu vw, Hari Das (8), that the heirs who had not been 
made parties to the suit might recover back their shares in the 
‘property sold, subject to payment to the purchaser of their propor- 
tionate share of the judgment-debt. Whichever view is adopted, 
the essence of the matter is that each of the heirs is liable to 
satisfy the debt, to the’extent of the assets in his share. These 
considerations do not apply to the fifth plaintiff, the widow of 
Nagar, who was competent to sell her own share and cannot now 
ignore her act. l 


The Tesult is that the decree of the Subordinate Judge will 
be affirmed in so far as it dismisses the claim of plaintiffs Nos, 
I, 5, 6, 7 and 8; of these, the claim of No. 1 is barred by 
limitation the claim of No. 5 is untenable, as she was compe- 
tent to sell her own share; the claims of Nos. 6, 7, and 
8 are wholly unfounded, as their ancestor predeceased his 
father. The decree of the Subordinate Judge will, however, be 
set aside in so far as it dismisses the claim of the plaintiffs Nos. 
2, 3, and 4, and the case will be remanded to him for re-considera- 
tion. He will determine in the first place the precise share taken 
by these three plaintiffs in the holding which originally belonged 
to their grandfather Niamat Karikar. He will investigate in the 


‘second place the amount of debts due by Nagar to each of the 


first three defendants at the time when the sale took place in Igor, 
and, on the assumption that such debts were recoverable from 
the entire holding now in suit he will calculate the proportionate 
amount payable to each of the three defendants by the plaintiffs 
Nos. 2. 3, and 4. The decree will ‘then direct that plaintiffs 
Nos. 2, 3 and 4 will jointly recover possession of their shares, but 


“they will pay the sums due to the first three defendants 


(1) (1916) 1. L. R. 43 Cale: 660; 24 C. L. Jur. 

(2) (1868) 12 M. I. A. 224; 11 W. R, P.C. 53 2.B.L. R, P. C. 10. 
(3) (1859)7 M. I. A. 323;4 W. R. P. C. 37. 

(4) (1894) I. L. R. 21 Calc. 311 

(5) (1895) I. L. R. 20 Bom. 338. (6) (1885) I. L. R. 7 AIL 716. 
(7) (1885) I. L. R. 7All. 822. (8) (1901) I. L, R 23 All. 263. 
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within a date to be. specified by the Court. The decree will ` 
further direct that if the amount found due to the first three, 
defendants is not deposited in Court within the time specified, 
or such extended time as may be allowed by the Court, they will 
be entitled to realise the sum in execution by sale of the share 
of those plaintiffs, The calculations will be made on the basis 
of the amount of debts found due at the time of the sale in rgor. 
The interest due thereafter will be deemed to have been set off 
against the profits realised by the defendants by their occupation 


‘of ‘the land since their purchase. The Subordinate Judge will 


either himself take or direct the trial Court to take such additional 
evidence as may be necessary for the determination of these 
questions. The parties will bear. their own costs up to the present 
stage. The cost incurred after remand will- be in the discretion 
of the Court. ' 


Fletcher, J.—I agree. 
À. T. M. Appeal alowed in park: Case remanded, 


Before Sir Asutosh Mookerjet, Knigat, Acting Chief Justice, and 
; Sir Ernest Edward Flecture, Knight, Judge, i 
HEMENDRA MOHAN KHASNABIS 
v. 


“ DHARANI NATH CHANDA ROZ AND OTHERS* 
Lim itation—Limitation Act (IX of 1908), Sch. I. Art. 181 —Application to 


. make preliminary decree in mortgage spit absoluto—Right, suspension of. 


** If there be a principle, upon which Courts of justice ought to act without 
scruple, it is this ; to releive parties against that injustice occasioned by its own 
acts or oversights at the instance of the party, against whom the relief is sought” 


Pulteney ve Warren (3) ` 
On the 31st January, 1911, the plaintiff, who was the third mortgagee, obtained 


a preliminary decree. The decree fixed the 31st July, 1911, as the last date for 


. payment of the judgment debt by the mortgagor. On the sath April, 1910, the 


second mortgagee instituted a suit to enforce his security and on the roth ‘March. 
` *Appeal from Appellate Decree No. 1997 of 1917, against the decree of D. P. 
Bagchi Esq., District Judge of Mymensirigh, dated the 23rd June 1917, reversing 
that of Bobu Umes Chandra Sen, Munsiff of Mymenslegh,' dated the 24th July 
1916. : 
(1) (1801) 6 ‘Ves. 7 73 (92). 
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1914, obtained a decree. In that case, the Court expressed an opinion that the 
third mortgagee could not sell the property which was common to the two mogt- 

gagees "before he had paid up the second mortgagee. A payment was made} by the 
third mortgagee to the second mortgagee on the 2and May, 1915. There wasa dis- 
pute as to whether the entire amount due had been paid, and it was not till the 7th 
July, 1917, that the balance claimed by the second mortgagee was paid by the 

third mortgagee under protest. On the second October, 1915, an application was 

made by the latter (the third mortgagee) for making his decree absolute : 

Held, that assuming that article 181 of the first schedule to the Limitation Act 
was applicable, the right of the third mortgagee to apply for order absolute was tem- 
porarily suspended and was not revived till the-22nd May, 1915; and that his 
application was consequently not barred by limit&tion. = 


Appeal by the Decree-holder. 


Application by the third mortgages to make preliminary decree 
made in his favour, absolute. 


The material facts appear from the judgment of the learned 
Chief Justice. 


Dr. Sarai Chandra Basak and Babs Annada Charan Karkun 
for the Appellant. 


Babas Sarat Chandra Roy Chowdhury and Profulia Chandra 
Chakraoarti for the Respondents. 


The judgments of the Court were as follows: 


Mookerjes, A. C. J.—This is an appeal by the plaintiff from an 
order in a mortgage suit. The District Judge has dismissed as 
barred by limitation, an application made by the plaintiff under 
sub-rale 2 of rule 5 of order 34 of the Civil Procedure Code. The 
plaintiff was the third mortgagee, and on the 31st January, 1911 
obtained a preliminary decree under rule 4. That. decree fixed the 
gist July, 1gtras the last date for payment of the judgment debt by 
the mortgagor. The payment was not made, The present applica- 
tion was thereafter made on the 2nd October, 1915. The respond- 
ent who is the second mortgagee objected to the application on the 
ground of limitation. The Court of first instance overruled this 
contention. Upon appeal, the District Judge has come to a 
different conclusion. 


We shall assume for our present purpose that article 181 of the 
schedule to the Limitation Act applies to this case, and that conse- 
quently the application should have been made within three years 
from the 31st July, 1911. The plaintiff contends, however, that his 
right to make the application was suspended temporarily by: reason 
of events beyond his contro]. 


May, 25, 


Á 
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‘Civit, ` -It appears that second: mortgagée instituted’ a suit to enforce his: +% 
1920. security on the'rath April, rg10; That litigation ‘was ‘ultimately: “ 5 
Semendes brought up to this Court and a decree was made in favour of thé 
dt x second mortgagee on the basis of a judgment delivered on the. toth; < 
ani. ; 


pma March; 1914. . In that- case, this Court expressed the opinion that ~ 
Mookerjes, A. C. F the third mortgagee could not sell the. property:which was ‘common - 
j to the two mortgages before he had paid up the second mortgagee. ' 
It'is not inecessary for us to: decide the question; whether this ex- 
‘pression of opinion was or was not well- founded on. principle + 
because, ‘whether right or wrong, the result to the parties is” 
identical. 
The third mortgagee now contends that he was misled by this order 
and could not make the application under rule 5 sub-rule 2 of order 
34, till the second mortgagee had been redeemed. A payment was 
made by him to the second mortgagee on the 2and May, 1915. 
There was a dispute as to whether the entire amount due had been 
paid, and it was not till the 7th July, 1917, that the balance claimed 
by the second mortgagee was paid by the third mortgagee under 
protest. It is thus plain that the third mortgagee could not make an 
® application to have his-decree made absolute between the roth March 
1914 and, the 22nd May 1915. It may also be pointed out that the 
sum now due to him could not have been, determined till the sum 
payable to the second mortgagee for redemption had been settled. 
In these circumstances, we dre of opinion that his right to apply for 
ofder absolute was temporarily suspended and was not revived till 
the 22nd May, 1915. Thé principle applicable in contingencies of 
this character was expounded by Lord Eldon in Pulteney v. 
Warren (1): “If there be a principle, upon which Courts of justice 
‘ought to act without scruple, it is this, to relieve parties against that - 
injustice occasioned: by it own acts or oversights at the instance of 
ihe party, against ‘whom the relief is sought: That proposition is _ 
broadly laid down'in ‘some of ‘the-cases”: This view was subse-’ 
quently approved by the House of Lords in East India Company 
v. Campion (i). Thèse cases were followed by this Court in 
Lakhan Chunder Sen v. Mudhusudan Sen (3), where the question . 
arose ag to the applicability ‚of a rule of limitation, The decision.. 
of this Court ‘was ultimately approved by the Judicial Committee no 
Nzityamoni Dassi y. pita Chunder Seni (a). -We "i poiki out 
Ha) (1801) 6 Ves. 73 (92). : = j 
“(aj -(1837)ri Bligh.(N. S), 158. ~ °` Ae 
t..(3).(1g0y) IAL. R. 35:Calc. 209 (218); 7 C. L. J. 59. 
(4) (1916) L. L. R. 43 Cale. 660; 24C.L.,J. 1. 


he 


Vor, XXXIIL] + . HIGH COURT. . 263 


that the doctrine in question has” been repeatedly applied by the: Civits 
Jådicial Committee —szee for instance the cases of Rani Surno Moyee 1920, 

v. Soshee Mokhee Barmonia (1), Prannatk Roy Chowdhury v. Rokea RREA k 
Begum (a). In the case before us, we are of opinion that the view h BES 
taken by the Court of first instance was correct and its order should sas 

not have been reversed by the District Judge. Mookerjee, 4 ACF 


The result is that this appeal is allowed, the decree of the Dis- 
trict Judge set ‘aside and that of the Court of first instance restored 


with costs throughout. ’ 
Fletcher J.—I agree. ` . A 
À. T. M. | , a Appeal aliena: 


(1) (1868) 12 M. I. A. 244; 11 W. R.P.C.5; 2B, L. R. P. Ç. 10. 
(2) (1859) 7 M. I. A. 333; 4 W. R. P. C. 37. 
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PAN Present: Viscount Cave, Lora Sumner, and Sir John Edge. 
ADIT NARAYAN SINGH 3 PC. 
D. 1921. 
[GAN 
MAHABIR PRASAD TIWARI. January, 18. 
[On APPEAL FROM THE HIGH COURf OF JuDICATURE AT Pacna)., "1920: 
Stecani Hindu Law—Vitakshara—Bandhus or-bhinnagotra sapindas— ` November, 15, 16. 


— 


Division of bandhus into three classes—Rule of succession as beimeen the 
classes—Each class excludes those following it—Syn of mother’s ee 
.aunt—Grandson of mother’s sister—Priority of heritable right—‘ sons,’ 
whether includes grandson. —Mitakshara 116 (r) construed. 


In the Mitakshara system the cognates (bandhus) are of three kinds : related 
to the person himself (aftma bandhu), to his father (piiri bandhu), or to his 
mother (matri bandhu). The right’ of succession among these three classes is 
governed by the propinquity-of the class, ho Jéfribandhu succeeds’ until the:class 
of atmabandhy is ‘exhausted and so.on: Mutkuswami v. Sunabedu (1). 

The rule ‘is not dependent on individual ‘propinquity ‘or on the efficacy of offer: 
ings to a deceased person. A bandhu must in order to be heritable in a female 
line, fall within the fifth degree fromthe common male. ancestor, and must be 
so related to the deceased peron that they were 6 mutually sapindas of one e another, 


(1) (1896) L. R. 23 L A. 83 ; ; LL. R. 19 ) Mad, 405. 
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that is to say, where the Mitakshara applies, persons connected by particles of one’ 
body : Ram Chandra v. Vinayak (1); but if these conditions are satishêd the role 
takes effect. 4 Ii 

The grandson of a mother’s sister is an atmabandhu. gana 

The word “ sons” in Mitakshara Il. 6 (1) includes * grandsons” : Biadah 
Singh v. Lalin Singh (2). or 

Appeal from a decree of the Patna High Court (Chamier Cc. Je 
and Jwala Prasad, J.) dated August 7, 1916, affirming a decree ok, 
the Third Subordinate Judge of Patna. 


The facta of the case arg sufficiently stated in theit Lordship? 
judgment. ces 

On this appeal by the Defendant : | ‘ 

Dube, for Appellant : submitted that appellant being in posses- 
sion, it was for respondent, who sought to oust him, to prove con-: 
clusively that he had bought from the rightful heirs, i, e. that 
Hanuman’s s?ns were entitled to succeed Dhanukdbari on Monakka 
Kuar’s death. We say they wera not, because of the existence at 
that time of two nearer heirs 1. Jagdeo 2. Rajendra. As to Jagdeo, 
the Courts below wrongly-assumed that he was dead at that time: 
they ignor:d-the evidence to the contrary. 
(Sir Join Edge: Are there not concurrent findings that he was 
dead ?) : : 


I submit those fiadings are against the evidence, which is all 
one way. It was for respondent to prove he was dead, not for us 
to show he was alive. But anyhow, Harihars son Rajendra was 
alive, and he hada prior tight to Hanuman’s sons or indeed 
Hanuman himself. The whole subject of succassion among 
Bandhus is discussed in Ram Chandra Martand Waikar v. 
Vinayak Venkatesh Kothekar (1). That case is conclusive that he i3 
a heritable bandhu within the Mitakshara: he is only 4 degrees 
from the common ancestor, and in the Mitakshara you count tip to 
seven degrees through males and five degrees through females. 


The text of the Mitakshara Chapter II, 6 (1) cited at page 303 
of that report lays down that there are three classes of d2ndhus. 
viz: atma bandhus, pitribandhus, and matribandhkus, Hanuman was 
only a matribundhu : he was the mother’s father’s sister’s son-of 
Dhanukdhari and that relative named’ in the’ Mitakshara was a - 
Matribandhu, On the other hand, all-the authorities agree that 
Rajendra was an afmabundhu. You cannot go to the more distant 

(1) (1914) L. R. 41 I. A. 290; 1. L. R. 42 Cale. 384; 20C. L. J. 573° 


(2) (1915) L. R. 42 1. A. 2083 I L. R. 37 All, 604 ; 22 C. Le Je 481. 
N 
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line. till you have exhausted the nearer: that has been laid down 
by the Mitakshara itself at the passage cited, and is also the deci- 
sion of this Board in Mususwami Mudaliyar y. Sunabedu Muthuku- 
maraswami Mudaliyar (1). In that case the loser was a pritibandhu. 

| The same view has been taken by the Madras High Court in 
Krishna Ayyangar v. Venkatarama Ayyangar (2) where it is laid 
down ‘that " the nearer lins excludes the more remote.” 


_. The Bombay High Court hava held the same under the Mayu-. 


kha, which on this point has in terth3 adopted the text of the Mitak- 
shara : Chemanlal v, Ganesh Motichand (3). In a later Bombay 
case, ‘on similar grounds, a mother’s sister's grandson has been 
preferred to the paternal grandfather’s sister's son’s daughter : 
Bai Vilji w. Bai Prabkalakshmi (4). 

-> It is true that Rajendra isnot specified as an a¢mabandhu, in the 
Mitakshara text : only the mother’s sisters son is - mentioned, and 
he.is the mother’s sister’s son’s son. But the enumeration of an- 
dhus asheirsin the Mitakshara is not exhaustive: Muthuswami 
Mudaliyars case (1) and in a similar context “son”: has been 
held to include grandson: Budak Singh v. Laltu Singh (5). 

Rajendra is shown as an aêmabaniku. io the table in Dr. 
Bhattacharyya’s Commentaries on Hindu Law, znd edition 1893, 
pages, 455, 460; there he is No. 23; but that table is in some 
respects inconsistent with the Mitakshara as it places in front of 
him two who are really only matribandhus. 3 

(Lord Sumner : Do you contest that Hanuman’ 3 offerings would 
be more beneficial a Rajendra’s ?) 

No. 

(Lord Sumner: Do you contest-that that is a test of deciding 
who is to succeed ?) 

Yes : itis a test only as between members of the same class. 
That was laid down by the Madras High Court in Mutuswani v, 
Muthukumaraswamy (6), which came on appeal. before this Board in 
a3 1.4.83, ~ ; | 

The Respondent did not appear. 

Their Lordships’ judgment was -delivered by-- 


Sir John Edge :—The suit in which . this appeal.has arisen 
was. brought on the z2nd April, rgtr, by Mahabir Prasad, Tiwari, 
who is the respondent to this appeal, against Adit Narayan Singh, 


(1) (1896) E. R. 23 I. A. 87; I. L. R. 19 Mad. 4 

(2) (1905) I. L, R. 29 Mad. r15. (3) (1904) 1. T R. 28 Bom. 453 (457). 
(4) (1907) 9 Bom. L. R. 1129. 

(5) (1915) L. R. 421. A. 208; I. L. R. 37 All. 604; 22 C., L. J. 481. 

(6) (1892) I. L. R. 16 Mad. 23. 
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who is the appellant here, and others, who were not necessary i 
patties. Itisa suit forthe possession of maz Bariapur, in thg 
District of Patna. The mauza is in the possession of the defendant 
appellant under a usufructuary mortgage for Rs. 200 which was 
granted to him on the rst Saptember, 1902, by Monakka Kuat, 
the widow of Dianukdhari, who was a separated Hindu of a family 
governed by the law of the Mitakahara, and at his death wab pro- 


_Prietor of the Mauza. He died about 1856 without issue. His 


widow, Monakka Kuar, died on the 13th September, 1902. She 
had power as a Hindu widow to grant the usufructuary mortgage. 

The heir of Dhanukdhariat his death or his successor in title was 
when this suit was brought entitled to possession of the mauza on 
payment to the defendant appellant of the Rs, 200 mortgage money 
The plaintiff on the 1st September, 1908, purchased such right, 


title and interest as Devaki Nandan Tiwari and his brothers had in 


the mauza. They were thesons of Hanuman, who was living when 


‘Monakka Kuar died, but had died before the purchase. The 


question of title on which this suit depends is whether Hanuman 
was at the time when Monakka Kuar died, the heir of her deceased 
husband Dhaaukdhari. If Hanuman was not then the heir of 
Dhanukdhari, no title to the mauza passed to the plaintiff by the 
purchase from his sons, and it is established in this suit that the 
plaintiff had no other title. As the defendant appellant was in 
possession it was for the plaintiff to prove a title to the possession 
of the mauza. ` . 

The case for the defendant appellant was that on the death of 
Monakka Kuar, the heir of Dhanukdhari was not Hanuman, and 


_was either Jagdeo or Rajendra, The following -short pedigree will 


show the relationship of Dhanukdhari, Jagdeo, Rajendra and 


Hanuman to each other. 


“X” the ancestor 
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| | 
a Misra as 


raaa 








Hanuman 


| | | 
ist daughter 2nd daughter 3rd daughter 
| | sons and vendors to the 





Dhanukdhari ] | plaintiff 
7 Haribar Jagdeo 
(Died before September, 
1902) 


Rajendra 
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"The trial Judge considered ‘that it was not proved that Jagdeo 
was living when Monakka Kuar died, It was for the plaintiff to 
prove that Jagdeo had died in the lifetime of Monakka Kuar. The 
‘High-Court found that Jagdeo had died before Monakka Kuar. 
Having regard to these findings, their Lordships’ assume that 
Jagdeo had died before Monakka Kuar, 

The pedigree shows that Rajendra is the mother’s sister’s grand- 
son of Dhanukdhari, and that Hanuman was Dhanukdhari’s 
mother’s paternal aunt’s son. Rajendra and Hanuman were 
bhinna gotra sapindas, bandhus, of Dhanukdhari. 

The trial-Judge found that Hanumar was on the death of Mona- 
"kka Kuar the heir of Dhanukdhari, and made -a decree in favour 
of the plaintiff for possession of the mauza on payment to the 
defendant appellant of the Rs. 200 mortgage’ money. From that 
-decree the defendant appellant appealed to the High Court at 

_ Patna. The High Court in its view of the law of the Mitakshara 
‘came to the conclusion that on the death of Monakka Kuar the 
heir of Dhanukdbari was Hanuman, and was not Rajendra, and by 
‘its decree dismissed the appeal: From that decree of the High 
Court this aopeal has been brought. 

. There has been much discussion and much divergence of  opi- 
nion in India as to how ‘the right of succession amongst bandhus 
subject to the law of the Mitakshara is to be ascertained ; the 
subject was by no means an easy one, but their Lordships con- 
sider that it has now to a large extent been settled by decisions 
of the Board. 

According to the text of Manu, whi ch is the foundation of the rule 
of inheritance of the Hindus, “ the property of a near sapinda shall 
be that of a near sapinda.” Vijnyaneswara in his commentary, 
whicb is known as the Mitakshara, in giving the rules for the 
succession of cognate kindred, bandhus, in Chapter II, section 6, 
as translated by Colebrooke, said :— 

“ :,—-On failure of gentiles (gotrajas) the cognates (bandhus) are 
heirs. Cognates (bandhus) are of three kinds : related to the person 
himself (atma bandhn), to his father (pitri bundhu), or to his mother 
(matri bandhu) asis declared by the following text: ‘The sons 
of his own father’s sister, the sons of his own mother’s sister, and 

‘the sons of his own maternal uncle must be considered as his 
own cognate kindred (atma bandhus). The sons of his father’s 
paternal aunt, the sons of his father’s maternal aunt, and the 
sons of his father’s maternal uncle must be deemed his 
father’s cognate kindred (pitri bandhus). The sons of his mother’s 
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s. 
paternal aunt, the sons of his. mother’s maternal aunt, and the sons 
of his mother’s maternal uncles must be reckoned his mother’s 
cognate kindred (matri bandhus).’ ” l 


°'3,——Here by reason of near affinity the cognate ‘kindred 
of the deceased himself (his atma bandhus) are his successors 
in the first instance ; on failure of them, his father’s cognate kindred 
(pitri bandhus) ; or if there be none, his mother’s cognate kindred 
(matri bandhus), This must be the order of succession here 
intended.” 


With reference to these, texts from the Mitakshara which are 
above quoted the Board in Muthuswami Mudaliyar and Others y. 
Sunabedu Muthukumaraswamt Mudaliya, (1), held that :— 


“ To whatever extent rules of succession may bave been found- 
ed on religious observan ces, or may now be explained by them, 
it is clear that fixed rules of law for succession have been establish- 
ed for ages, and equally clear that the Mitaksbara professes‘to 
express such rules in the cuoted text. Taking it to mean what it 
says, the question is whether its omission to mention a maternal 
uncle signifies that he is excluded from the first class of bandhus, 
or whether the writer is not rather classifying by sample without 
attempting to specify every member of each class. 


est 


_ “ Their Lordships are of opision that even if the quoted text 
(Section 6 of Chapter II) stood alone, the only admissible cons- 
truction would be the latter one; for no rational ground can 
be assigned for excluding the maternal uncle of the deceased while 
his more remotely allied sons are admitted to succeed. But in 
fact the text’does rot stand alone, and whatever difficulty might at 
‘one time have been felt in applying it has now been removed by 
judicial decision, 
ln the case of Gridkari Zall Roy v. Bengal Government (2) 
the person claiming to be heir was the maternal uncle of the deceas- 
ed’s father, The High Court of Calcutta decided against his claim 
on the ground that he was omitted from the quoted text. On 
appeal, this Board referred toa passage in the Mitakshara which 
is not translated by Colebrooke, but which was translated and used 
for the purpose of that suit. In that passage, which deals with the 
property of a trader dying abroad, his maternal uncle is included 
among bandhus capable of succeeding though the order of succes- 
gion 1s not there stated. The Board also referred to a passage of 


(3) (1896) L. R. 23 I. A, 83. (2) (1868) 12 M. I. A. 445. 
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the  Viromitrodaya as a work of high authority at Benares and pro- 
perly receivable to explain things left doubtful by the Mitakshara, 

That passage states that maternal uncles are to be comprehénd- 
ed in the quoted text ; nothing how objectionable it would be to 
exclude them while admitting their sons. This Board held that a 
grand-uncle fell within the same reasoning, and upheld the plain- 
tifs title.” : h 

‘Having regard to this decision it appears to be clear that in 
families governed by the law of the Mitakshara the right of succes- 
‘sion amongst the three classes of bandhus mentioned in the text is 
governed by the propinquity of the class; and accordingly that a 
pitri bandhu does not succeed until the class of atma bundhus is 
exhausted and a matri bandhu does not succeed until the classes 
of atma bandhus and pitri bandhus are exhausted. In the present 
case Hanuman was a matri bandhu, the son of a mother’s paternal 
aunt being expressly included in that class, Haribar, as a 
sonofa mother’s sister, was an atma bandhu; and the question 
to be determined is whether his son Rajendra was also inclu- 
ded in that class. In their Lordships’ opinion he was. The word 
“sons” in a similar context has been construed in a generic sense 
and has been held to include a grandson: Buddah Singh v. Lalis 
Singh (1) : and in any case the grandson ofa mother’s sister falls 
within the general description of an atma bandhu, a person related 
to the propositus himself, and is not to be excluded only because 
he is not mentioned among the illustrations in the text of the 
Mitakshara, A similar view was taken in Krishna Ayyangar v, 
Vankatarama Ayyangar (2) ; where a father’s sister’s daughter’s son 
was held to be an atma bandhu and to have priority over the pater- 
nal grandfather’s sister’s son and'in Bat Vilji Bat Prabhalakshei (3) 
where a mother’s sister’s grandson was preferred to the paternal 
grand-father’s sister’s son 's daughter. 

The learned Judges of the High Coutt appear ‘to have-been 
influenced in arriving at their decision of the appeal to their Court 
in this suit by opinions which they expressed in their judgments 
to the effect that Hanuman could have made efficacious offerings 
to the maternal great-grandfather and the maternal great-great- 
grandfather of Dhanukdhari and that Rajendra could make no offer- 
ings to any ancestor of Dhanukdhari. It is not necessary for the 
decision of this appeal that their Lordships should express any 


(1) (1915) L. R. 42 I, A. 208. (a) (1905) I. L, Ra 29 Mad. 115. 
(3) (1907) 9 Bom L. R. 1129. 
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opinion as to the right, if any, of Hanuman and Rajendra respec- 
tively to make efficacious offerings to any ancestor of Dhanukdhari, 
as Rajendra is of the class of atma bandhu and Hanuman was of 
the class of matri bandhu and the rule of succession as between 
them is the rule of the. Mitakshara which has been cited above. 

That rule, in preferring the nearer to the more remote class of 
bandhus, is not dependent on individual propinquity or on the 
efficacy of offerings to a deceased person. Of course a bandhu 

must, in order to be heritable ina female line, fall within the fifth 

degree from the commou male aucestor and must be so related to 

the deceased person that they were mutually sapindas of one 

another, that is to say, where the Mitakshbara applies, persons con- 

nected by particles of one body (see Ramchandra Martand Watkar 
V. Vinayak Venkatish Kothehar (1); but if these conditions are 
salisfied that rule takes effect. What the rule of succession under 

the Mitakshara may be as between. bandhus of the same class it is 

not necessary to decide. 

In this case Rajendra is an atma bandhu, and is within the fifth 
degree of descent from Ghanu Misra. Rajendra and Dhanuk- 
dhari were mutually: sapindas of each other, within the meaning 
of that term as used in‘ the preceding paragraph, and Rajendra 
was the heir ofDhanukdhati on the death of Monakka Kuar. Hanu- 
man was a matri bandhu and consequently was not entitled as heir 
on the death'of Monakka Kuar as Rajendra was then living. 

Their Lordships will- humbly advise His Majesty that this 
‘appeal-should be allowed with costs, and that the decrees of the 
Courts below should: be set aside and the suit dismissed with 
costs. 

` W: H: Davey: Solicitor: for, Appellant. 


i as Appia allowed, 
(1) (1914) Li R. 4r L'A. 290. i 
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Will —Construction—Gift for life to widow with direction " duly, and as I have 
* directed her orally,” to make a will.—Whether such direction is void for 
uncertainty.—Gift over in cass widow should not make will. 


A Testator, by his will appointed his wife executrix with full powers of manage- 
ment, gave her his estate for life, and empowered.her ‘* duly, as I have directed 
her orally, and according to the times, to make her will.” He also madea gift 
over in case his wife should die without making her will : 


Held, that the words cited gave the wife who had a life interest only, a general 
power of testamentary disposition and not merely a power exercisable in manner 
specified in oral directions : and therefore, that the power was not void for un- 
certainty. : Jn re Hetley (1) distinguished. 

Appeal from a decree of the Bombay High Court, (Scott, C. J. 
and Macleod, J.) dated September 3, 1918, affirming with varia- 
tions a decree of Beaman J. i 


The facts of the case and the material parts of the will are suffi- 

ciently stated in their Lordships’ judgment, 
‘This appeal was by the Defendant. 

Upjohn KĘ. C. (E. B. Raikes with him) for Appellant : Submit- 
ted that on the true construction of the will ‘the widow, Kuvarbai, 
though she had not absolute property, had a life interest, with 
power to dispose inter vivos, and also a power of testamentary dis- 
position. This latter power might be either general or special— 
limited to a power of selection amongst’ “ heirs” and “ heirs of 
heirs ”—but in the events which had happened it did not matter 
which it was. The Courts below had erred in holding that there 
was an intestacy and that the power of testamentary disposition 
was void for uncertainty. The case of Jn re Hetley (a), on which 
they had relied, was easily distinguishable: in that case, to see 
how the power of appointment was to be exercised, you had to as- 
certain what were the testator’s wishes, verbally expressed by him 
to his wife, and it was held that parol evidence of these was inad- 
missible : here, on the other hand, the words “as I have directed 
her orally,” are.merely testator’s reason for giving her the power, 

(1) (1902) 2 Ch. 866. 
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and do not limit the mode of exercise. The testator here goes € on 
to dispose of his property in the event of his wife’s not having 
disposed of it, that is inconsistent with his having told his wife how 
she was to dispose of it: Reference was made to Zn se 1 hom- 
son (1) and Zna re Pounder (2). 

_ Ẹ. B. Raikes followed, and with regard to the meaning o of 
malik mukhiiyar referred to Lait Mohan Singh Roy y. Chuki 
Lal Roy (3). 

Tomlin, K.C (C. Ve Rawlence with him) for AN 
Submitted that the wife had not power to dispose of the corpus 
inter vivos : the words malik mukhttyar simply refer to powers of 
management. If thereis any power of testamentary disposition, 
itis bad. If the power is a special one, you have to find what the 
subjects and objects of it are: and you cannot define the objects 
by looking at the instrument which purports to execute it, The - 
objects must be those defined by oral directions. You have to` 
go to those directions to decide. ae 

1, Whether the power is general or special ; 2. if special, -what 
the objects are ? us 

The scheme of the will is to keep the property pie forthe 
benefit of the family, moe 


An express conferment of power plus the expression of a wish 
may be good: but here you cannot sever the con ferment ofthe 
power from the words‘of direction: You must give some effect'to 
those words: and the moment you have to find ‘ out what they 
were, the power fails : it is bad’ for uncertainty, as pointed out ii 
In re Hetl-y (3), which was a very Similar case, though. the words 
there were less ambiguous. pon Re 

Upjokn K. C. replied. l 

Their Lordships’ judgment was deliverdd by ee 

Viscount Cave: This appeal from the High Court of Judica- 
ture at Bombay raises questions as to the construction of the will of 
one Bomanji Kaikushro Modi, who died in or about the year 187%. 
The-parties are Parsis to whom the Indian Succession . Act No, 10 


of 1865 applies. : 
The testator made his will, dated the 9th January, ‘1872, ~ By 
Clause 3, after reciting that he had two sons, named: Nusserwanji 


taut 


er 


a 


(1) (1879) 13 Ch. D. 144 ; (1880) 14 Ch. D. ae Tau 
(2) (1586) 56 L. J. Ch. r13. 


(3) (1897) L» Ra 24 1. A. 76 (188) ; Ie L, R. 24 Calc. 834 
(4) (1902) 2 Ch. 866. 
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ai Sorabji, and a wife named Kuvarbai, he appointed his wife 
as his executrix with full powers of management. By clause 4, 
after referring to his immovable and movable property of all kinds, 
he proceeded : 


“ Of all that I duly make my wife, the said Kuvarbai, ‘ malek 
mukityar (absolute owoer) during her life, just as I am the owner, 
and during her life none of my other heirs, representatives or rela- 
tives kinsmen can question her in regard to any matter whatever.” 

Clause 7 was as follows :— 

“7. Agreeably to what is written above, my wife shall, during 
her lifetime, duly carry on vakivat (i. ¢, management) in respect of 
every kind of my property and effects and make expenses on auspi- 
cious and inauspicious occasions just as I (have been doing). And 
in her lifetime, keeping God and Meher Daver (Dispenser of Jus- 
tice) before her mind, my wife shall duly, as I have directed her 

l orally, and according to the times, make her will, and all my heirs 
and the heirs of my heirs shall duly act agreeably to the same.” 

Clause 8 commenced with the following words :— 

“ Should my wife, that is to say, executrix, die without making 
her will, that is to say, testamentary writing, as mentioned in para- 
graph seven above, then both my sons, Nusserwanji and Sorabji, 

shall duly become malik (i. ¢., owners) in equal shares of all kinds 
of my property and effects, and both of them shall duly take certi- 
ficate (that is, obtain probate) from the Court ;” 
and there followed directions to the sons to pay out of the property 
which they might take certain sums to the testator’s daughters and 
their children. Clause 10 contained certain dispositions which 
were to take effect if the testator’s wife died without making a will 
and if any of his sons should die before his wife. The will conclu- 
ded as follows :— 

“I have made this will of my free will and pleasure and while 
in sound mind and consciousness. My wife and children, that is 
to say, heirs, all shall duly act agreeably to the same.” 

The testator died, as above stated, in or about the year 1875. 

The test ator’s son Nusserwanji died in or about the year 1904. 
~ Itappears that the testator’s widow, Kuvarbai, during her life- 
time made over certain parts of his estate to her surviving son, 
‘Sorabji. Kuvarbai made her will, dated the 16th May, 190%, and 
ther eby appointed her son Sorabji her executor, and after certain 
dis positions, in favour of her other issue, concluded as follows :— 

“ With regard to my remaining immovable or movable pro- 
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perty and money in cash, &c., whatever there may be and wherever 

the same may be, and whether the same may be mine or whethes 

the same may have been received by me on behalf of (from) my bus- 

band, or which I myself may have been authorised according to 

my husband’s will to give away, I make over the whole thereof 
(i. e.) everything to my said son Sorabji Bomanji Modi.” 

This will evinced a clear intention on the part of the widow to 
execute the power given to her by her husband’s will, Kuvarbai 
died in 1906 and Sorabji in r915. 

Shortly after the death of Sorabji this suit was commenced by 
Rat anbai, daughter and ‘representative of Nusserwanji, against 
Shirin bai, daughter and representative of Sorabji, and other mem- 
bers of the family, alleging that the property made over by Kuvarbai 
to Sorabji remained part of the testator’s estate and that Kuvarbai 
had no power to make a will dealing with the testator’s estate,and 
that the whole of such estate was divisible on the death of Kuvar- 
bai either under clause 8 and the succeeding clauses of the will or 
among the testator’s heirs as on an intestacy, and claiming adminis- 
tration of the estate on the above footing. The defendant, Shirin- 
bai, by written statement has denied the plaintif’s claim and alleged 
that Kuvarbai took an absolute interest under the will or a life 
interest with power to dispose of the’corpus during her lifetime or 
by will, She also pleaded the statute of Limitations. The other 
defendants who appeared supported the plaintiff’; claim. 

The trial judge, Mr. Justice B2ama2, held on the construction 
of the will, (7) that Kuvarbai took a life estate with an uncontroll- 


‘ed power of disposition by acts infer vivos ; (2) that the power 


given to her to dispose of the testator’s estate after her death was 
not a general power buta special power enabling her to dispose 
of it in accordance with directions which he had given to her orally, 
that parol evidence was inadmissible to show the nature of the 
directions so given, and accordingly that the power was void for 
uncertainty: Zn re Hetley (1); (3) that as Kuvarbai had made a 
will, although such will was ineffectual to dispose of the testator’s 
estate, yet she had not, ‘within the meaning of clause 8, " died 
without making her will,” and accordingly that clause 8 and the 
subsequent clauses failed to take effect, and the testator’s estate 
became distributable on the death of Kuvarbai as on an intestacy ; 
and (4) that the suit was not statute-barred ; and he made a decree 
for administration on that footing. 

On appeal to the High Court, the learned Judges of that Court 

t) (1902) 24 I, A. 2 Ch. 866, | 
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(Scott, C.J., and Macleod, J.) held that Kuvarbai tcok a life in- 
terest without power of disposition by acts inéer vivos, and varied 
the decree accordingly ; but in other respects they affirmed the 
judgment of the trial judge. Thereupon this appeal was brought 
by the defendant Shirinbai, the plaintiff and the other defendants 
being made respondents. 


Their Lordships think it plain that Kuvarbai took a life interest 
only, and not an absolute interest, under the will; and it is conve- 
nient, before considering the nature and incidents of such life 
interest, to consider the second question dealt with by the trial 
judge, namely, the nature of the power of disposition given to 
Kuvarbai by clause 7 of the will. The relevant words are :— i 

“ Andin her lifetime, keeping God and Meher Daver (the 
Dispenser of Justice) before her mind, my wife shall duly, as I have 
directed her orally, and according to the times, make her will, and 
all my heirs and the heirs of my heirs shall duly act agreeably: 
to the same.” 


It is plain from the direction to the testator’s heirs to act 
agreeably to his wifes will, as well as from the gifts over, 
that these words were intended to give tothe testators wife some 
power of testamentary disposition over his estate ; and the question. 
is whether he meant to give hera general power of disposition or 
only a power exercisable in manner specified in his oral , directions. 
In other words, did he mean that she should, in accordance 
with his oral directions, make her will disposing of the property as 
she should in her discretion think fit, or did he intend that she 
should by her will dispose of the property in accordance with his 
oral directions ? In their Lordships’ opinion, the former is the 
true view. The structure of the sentence favours it ; for if the 
testator had intended that his wife’s disposition should be in 
accordance with his oral directions, the words ‘ as I have directed 
her orally” would properly have followed and not preceded the 
words “ make her will.” The direction that the wife’s will shall be 
t made according to the times,” or (as Mr. Justice Macleod translates 
the Gujarati words) “ according to the circumstances,” and the 
reference to the “ Dispenser of Justice,” show that she wag to have 
a discretion ; and, although it may be conjectured that the testator 
had explained to his wife his reasons for giving her a power over 
bis estate and had enjoined her to exercise it if occasion should 
arise, there is nothing in the will to show that he had attempted by 
any oral directions to prescribe the manner in which the power 
should be excrcised. Indeed, the later clauses of the will afford a 
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strong indication to the .contrary effect ; for, if the testator had 
intended that his will should be declared by his wife, he woulde 
hardly have proceeded himself to make a declaration of his wishes. 
The language of the will should be declared by his wishes. The 
language of the will in this case is very different from that used in 
the case of Xe Hetley (1) upon which the respondent relied, where 
the testator, after giving his ‘property to his- wife for life, desired 
and empowered her to dispose of his estate “in accordance. with 
his wishes verbally expressed by himto her” and made no other’ 


` 
a 


disposition. as 


For the above reasons their Lordships are of opinion that upon 
the true construction of the testator’s will his widow Kuvarbai took. 
a general testamentary power, which was duly exercised by her wil., 
If so, the questions raised atthe trial as to.. the widow’s right to. 
dispose of part of the capital of the estate in her lifetime, as to. the- 
construction of the gift over in the event of her not making a-will, 
and as to the Statute of Limitations, do not call for a decision, Their: 
Lordships accordingly express no opihion upon these questions. - 


<." Their Lordships: will humbly advise His Majesty that :this 
appeal be allowed and the decree of the High Court, set: asideg 
except'as to.costs, and that it should be declared that the-testator’s 
widow had power by will to dispose of his estate. No ‘order for 
administration appears to .be required, but the plaintiff. and, the 
other persons entitled as legatees. under the. will of K.uvarbai „will 
have-liberty to apply as to their legacies. The reponga Ratanbai; 


will pay the costs of this appeal. akang 


T. L Wilson & Coz:—Solicitors for Appellant. ah 

` Waltons & Co, :—Solicitors for Respondents: `` T 

: mek 

A. P. P. Appeal allowed. 
(1) (1902) 2 Ch. 866. Tas E 
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PRESENT: Lord Buckmaster, Lord Phillimore, Sir John Edge, 
$ Mr. Ameer Ali and Sir Lawrence Jenkins. 


RADHAKRISHNA AYYAR AND ANOTHER 
D. 
: SWAMINATHA AYYAR, 
[Ox APPEAL FROM THE Hic Court OF JuDICATURE AT MADRAS]. 


Leave to appeal—Civil Procedure Code (Act V of 1908), Secs. 109, 170, O. 45, 
R. 3 —Certificate to show clearly upon what ground it is based. 

“When a certificate is issued under order 45 ofethe Code of Civil Procedure, 
it is of the utmost importance that it should shew clearly on its face upon which 
of the two'grounds mentioned ia rule 3 itis based, viz: whether it fulfils the 
requirements of section 110 as regards amount or value and nature, or is other- 
wise a fit one for appeal to His Majesty ia Council. 

: Where the certificate is granted under Sec. 109(c) of the Code of Civil Proce- 
dure, it should appear on its face that the discretion conferred by that section 
has in fact been exercised. 


`: Appeal from a decree of the Madras High Court, dated 
November 4, 1916 modifying a decree of the District Judge of 
‘Fanjore, which in turn modified a decree of the Revenue Divisional 
Officer of Kumbakonam. 


“+ The High Court in this case réstored the decree of the trial 
Judge who had awarded the plaintiff-respondent Rs. 4,560 as rent 
for three years, which amount had been reduced by the District 
Judge to Rs. 3,953. There was a further question whether a puttah 
decreed against the defendants under Madras Act VIII of 186s, 
which was repealed by Madras Act I of 1908, was still binding upon 
them, 
On this appeal by the Defendants : 


De Gruyther K. C. (Partkk with him) for Respondent took a 
preliminary objection that the appeal was incompetent inasmuch 
as no proper certificate of appeal had been granted. The only 
matter in dispute is a sum of Rs. 140 per annum and no subs- 
tantial question of law is involved. The certificate in this case 
does not show that the High Court considered the case fell under 
section rog(c). Unless the certificate is in proper form the appeal 
cannot be entertained: Banarsi Parsad v. Kashi Krishna 
Narain (1); Radka Krishna Das v. Rai Koeishena Chand (2); 


(1) (1900) L. R. 281, A. 11; I. L. Re 33 All. 227. 
(2) (1¢01) b. R. 28 J, A. 182; L L. Re 23 All. 415. 


271 


December, 3. 


278 


6 


P. C. 


1920. 
wre 
Radhakrishna 


v 
_ Swamatha. 


December, 3. 


p 


THE CALCUTTA-LAW JOURNAL. [Von XXXIIL 


® 
Kenworthy Brown -for Appellants, . submitted that the case fell 
under section rog(c). _- eee ° 


[Sir Lawrence Jenkins: You have not got a Ceriihepte under 
that head]. ` 4 ‘ 


There is a general question of law of considerable importance 
involved, viz : whether “ decreed ” in section 52(3) of the Madras 
Estates Land Act 1908 covers decrees under the Act which 
preceded, Gr, as'we cotitend, is limited to decrees under the Act 
of 1908 itself, In deciding against us the Madras High Court 
‘dissented from two former decisions of their own. 

[Lord, Buckmaster : 


Yes: the Board can give it me Dow: Radha Kovishen Das v. 
‘Rai Krishen Chand (1). : 


Their Lordships’ judgment was delivered by 


The point is, you want special leave]. 


Lord Buckmaster.—In this case a preliminary objection is 


‘taken to the appeal on behalf of the respondent based upon the 


ground that no proper certificate of appeal has been granted, and 


-ihat the appeal is consequently incompetent. 


' The conditions that regulate the granting of certificates for 
leave to appeal have been clearly stated in the cases referred to by 
counsel for the respondent, Banarsi Parsad vy. Kashi K rishna 
‘Narain (2); and Rathi Krishin Das v, Rai Krishen Chand (1). 
‘It is “not necessary to examine them again for the principle which 
‘they establish is plain and cannot.be questioned. That principle is 
‘this ; that as an initial condition to appeal to His Majesty i in 
‘Council,’ it is essential that the petitioners should satisfy the Court 
‘that the subject matter of the suit is Ks. 10,000, and in addition 


` that in certain cases there should be added some substantial question 


of law. This does not cover:the whole grounds of appeal, because 
it is ‘plain: that there may be certain cases in which it is impossible 
to define in money value the exact character of the dispute ; 3 there 
-are questions, as for example, those relating to religious tights and 
„ceremonies, to caste and family rights, or such matters as the reduc- 
.tion of the capital of companies as well as questions of wide public 
„importance in which the-subject matter in dispute cannot be reduc- 
‘ed into actual-terms of money. Sub-section c-of section 109 of the 
-Civi Procedure Code contemplates that such a state of things exists, 


“and role 3 of order 45 regulates -the procedure. It is there pro- 


i “vided that the pahan for appeal. should state the grounds of 


(1) (1901) L. R. 28 [An 18205 (2). (1900) LRS LAJI r, Z 
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appeal, and pray for a certificate that either as regards ‘amount or 
«value and nature, the case fulfils the requirements of section 110, 
or that it is otherwise, 7.¢, under section 109, sub-section c, a fit 
case for appeal to His Majesty in Council. When any certificate is 
granted under that order, itis in their Lordships’ opinion of the 
utmost importance that the certificate should show clearly upon 
which ground it is based, and they regret to find that the certificate 
in this case is at least ambiguous, Itrunsin these terms: “It is 
hereby certified that, as regards the value of the subject matter and 
the nature of the question involved, the case fulfils the requirements 
of sections 109 and 110 of the Code of Civil Procedure, and that 
the case is a fit one for appeal to His Majesty in Council.” 


There is no indication in the certificate of what the nature of the 
question is that it is thought was involved in the hearing of this 
appeal, nor is there anything to show that the discretion conferred 
by section 1cgc was invoked or was exercised. Their Lordships 
think it should be brought to the attention of the Indian Courts that 
these certificates are of great consequence, that they seriously affect 
the rights of litigant parties, and that they ought to be given in 
such a form that it is impossible to mistake their meaning upon 
their face. 


Counsel for the appellants has asked that even though the 
„amount in value in this suit is beneath the proper appealable 
amount, as it undoubtedly is, his clients should be granted special 
leave to appeal upon the ground that an important question of law 
affecting the whole community is raised under the Madras Estates 
Land Act, 1903, a question which has not hitherto been the subject 
of judicial interpretation, That question was this: Section 52, 
subsection 3, provides that : ‘“puttahs and muchalkas accepted, ex- 
changed or decreed for any revenue year shall remain in force until 
the commencement of the revenue year for which fresh puttahs or 
muchalkas are accepted, exchanged or decreed; provided that 
where a puttah or muchalka has continued in force for more revenue 
years than one, no fresh puttah or muchalka for the same holding 
sball take effect until the commencement of the revenue year next 
succeeding that in which it is tendered, accepted, exchanged or 
decreed.” He desires to contend on bebalf of the appellants that 
' “decreed” in that section means decreed under that Act, and that 
no former decree could have any operation. Their Lordships 
have considered this contention, but they do. not think it of sufficient 
weight to justify granting special leave to appeal, 
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- They will therefore’ humbly advise His Majesty that this ai 
should be dismissed with costs as incompetent, and ‘that’: pecial? y 
leave to appeal should not be granted. SAN 


Douglas Grant :—Solicitor for Appellants, 
Chopman, Walker & Shephard :—Solicitors for Respondent. 


ALP. P. Leave not granted : Appeal dismissed. $. n 
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. Present: Lord Moulton, Z Lord Phillimore, Sir John Edge, Ur: recs 
Ameer Ali and Sir Lawrence Jenkins, a a 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL ® 
2. a ' R 
SRINIVASA CHARIAR AND OTHERS. . anh 


[ON APPEAL FROM TAR Hic COURT OF JUDICATURE AT Manias 


Minerals—Righis—Enjranchised main land—Shrotrium—Landlaw of Mads 
` gas—Inam—Enfranchisemceni of Inam grants, its effact—Madras Enjran= 
` chised Inam's Act, (Madras Act IV of 1862}—Madras Inams* “Ae; 
(Madras Act VIII of 1869)—Title deeds granted by Inam Commissions 
— Varying views held by Madras Government as to the rights to minerals in, 
enfranchiied main lands.—Right must depend on terms of particulay 
grant.—Authorilies dealing with semindars in Bengal, inapplicable. edit eth 


Mente 


An Inam grant may be no more than an assignment of revenue, and even 
where it is or includes a grant of land, what interest in the land passes must 
depend on the language of the instrument and the circumstances of the casce 

Without apt words such a grant does not pass the right to minerals, 

Title deeds issued by the Inam commission in Madras can confer nd higher 
title than was originally granted ; they cannot vest in the inamdars a subject mat 
ter not already belonging to them. a 

The fact that the Madras Government in its standing orders at one time dis- 
claimed the mineral rights in enfranchised main lands: does not. preclude the Ses 


cretary of State from claiming those rights. 


Appeal from a decree of the Madras High Court, dated August 
7, 1916 dismissing an appeal under its Letters Patent from a de- 
cree of a Divisional Bench of the said High Court. : 


The sole question in this appeal was whether the respondents 
had the right to minerals in the village included in their grant. 


EN 


Vou. KAKI, PRIVY COUNCIL. 
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. The facts of the case wil] be found in the report of the earlier 
proceedings in Secretary of State for India in Council v. Srinivasa 
Chariar (1). 

This appeal was by the Defendant. 


Dunne K. C. and E. B. Raikes for the Appellant: Submitted 
that the minerals were never granted to respondents’ predecessors. 
Tt was clear from the peuvana which was the best evidence of the 
original grant that Government had a reversionary right. The 
Inam Register shows that the assessment was fixed from the point 
of view of cultivation, A jodi or quit „rent was charged. Subse- 
quently, in 1865, documents were issued to respondents’ predeces- 
sors confirming the inams to them in freenold but these enlarged 
the estate only and not the property: their tenure was made better 
but the subject matter of the tanure remained the same. Whatever 
may have been the case before, since Madras Act VIII of 1869 it 
is clear that nothing done under the Inam commission could vest 
in the inamdars a subject matter not already belonging to them. 
It was not till 1905 that respondents began to lease out this land 
for mining : and though they make out a case by prescription, both 


Courts have held that they have no prescription right to the miner- - 


als. A grant of a tenure at a fixed rent, even if the tenure is per- 
manent, heritable and transferable, does not carry a right to the 
minerals in the absence of express evidence to that effect: Sashi 
Bushan Misra v. Jyoti Prashad Singk Deo (2); Raghunath Roy Mar 
wari v. Raja of Jheria (3); Also cited Hari Narayan Singh Deo y. 
Sriram Chakravarti (4), Durga Prasad Singh v. Braja Nath Bose 
(5) and Giridhari Sing, v. Mogheai Panday (6). 


[Sir John Edge: The principle of all those cases is thala 
grantee must show express words in his grant conveying the minerals], 


The High Court judgment is based on the assumption that the 
holding of an inamdar is the same as that of a zemindar, but they 
are widely different. Before 1865 an inamdar could not even 
alienate. p 


De Gruyiher K. C. (Kenworthy Brown with him) for Respond- 
ents: As to ownership of minerals, Inamdars are on the same 
footing as zemindars. 


(1) (1916) I. L. R. 40 Mad. 268, ; 

(2) (1910) L.-R. 44 I. A. 45 (50); 25 C. L. Jo 2658 

(3) (1919) L. R. 46. I. A. 158 (166); 30 C. I. J. 160. 

(4) (1910) L. R. 37 L A. 136; 1. L, R. 37 Cale. 7235; 11 Ce LEJ. 653. 
“(5) (1912) L. R. 39 I. A. 135, I. Le R. 39 Calc. 696 ; 15 C. Lı J. 461. 
(6) (1917) La Re gg b Avs46 5736. Le J, 584, 
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I am in the position of a proprietor of lakheraj, not an inamdar 

in the sense of a grantee of the royal share of revenue. We were” 
entered in the register kept uncer Madras Regulation 31 of 1802, 
section 15. That register related to persons who were holding 
land exempt from revenues : it had nothing to do with tenants. It 
was a register made under the permanent settlement. That register 
shows I am a landed proprietor ; as such I have the mineral rights. 


[Lord Phillimore: If you are a landed proprietor under a parti- 
cular itle, we shall have to construe the document conferring 
that title.] 


We filed our documents showing we were proptietors before the 
Inam commissions which recognised them and said the land would 
ve our absolute property. We have a parliamentary title ; what the 
Act of 1869 took away is what could not pass: our claim is based 
on the title deeds, not the two Acts. On the original grant there 
was a grant of the land: the burden of qualifying it is on the other ` 
side. 


The whole subject of coal mines in Bengal is dealt with in 
Durga Prasad Singh v. Braja Nath Bose (1) and the conclusion 
is that Government cannot claim revenue from them unless reserved. 

Kenworthy Brown followed. Till recently the Madras Govern- 
ment -took the view that inamdars had the right to minerals: 
Orders of Board of Revenue 1890 Vol I p. 31. Government also paid 


„compensation for the stone in land acquisition proceedings. 


Dunne in reply: The mere fact that Government as a matter of 
expediency did not claim cannot affect their rights. In no case, 
even in Bengal, bas the question been determined between Govern- 
ment and the zemindar : the cases are all cases between zemindars 
and tenure-holders. In Durga Prasad Singh, v. Braja Nath Bose 
(1) Government was not a party. 


The respondent’s present case that he isa lakherajder under 
Regulation 3t of 1802 is new—neither pleaded nor proved. In their 
case they rest their. title on the peuvana there mentioned. But the 
very register they refer to shows payment of jodi. 


Their Lordships’ judgment was delivered by 


Sir Lawrence Jenkins: The suit out of which the present 
appeal arises was Brought by the Shrotriemdars of the village 
Kalloor, in the ‘Madras Presidency in order to establish their 
unfettered right to quarry stone inthe lands of the village without 


(1) (1912) L. Re 39 I, A. 133; L L, R. 39 Cale. 6565 15 C. L, J. 4016 


ey 


Von, XXXIIL] PRIVY COUNCIL. 


6 
payment of any royalty in respect thereof, Their claim has suc- 


«ceeded in all the Indian Courts, and the present appeal has been 
preferred from an appellate decree of the Madras High Court, 
dated the 7th March, 1916, by the defendantto the suit, the 
Secretary of State for India in Council. 

The title alleged by the plaintiffs in their plaint is a grant 
about 160 years ago of the village as Inam to their predecessors-in; 
title by the Government that existed prior to the British Govern- 
ment. The plaint then alleges undisputed enjoyment, an 
admission of their title at the time of the Inam settlement of the 
village, the acquisition of a prescriptive right, and nroceedings 
under the Land Acquisition Act, 

On the strength of this grant, and these subsequent events, they 
claimed a decree “establishing the full rights of the plaintiffs, 
the Shrotriemdars of the said village ” to the rocks and hills within 
its boundaries, The defendant, by his written statement, did not 
dispute that there was a grant of the village, but he traversed the 
statement that there was any conveyance of the right of the State 
to tie minerals in the village, He also contested the other matters 
on which the plaintiffs relied. 

In these circumstances the suit came’ on for settlement of 
issues, and it was ordered that the following issues should be 
tried :— s 

“r. Was there an outright grant of Kulloor village as Inam to 
the plaintiffs’ predecessors in title by the Government prior to the 
British rule as alleged, and did the grant include the right in regard 
to minerals also in the village ? And is this grant, if true, binding on 
the defendants ? i 

“a Was the exclusive right to take the minerals in the village 
free of taxation conferred expressly or by implication on the plain- 
tiffs’ predecessors-in-title at the time of the Inam settlement ; if 
this right had been conceded by the Inam Commissioner in excess 
of what had been allowed by the original grant, was it within the 
scope of the authority of the Inam Commissioner to have done so; 
if not, whether the action of the Inam Commissioner is binding 


` on the defendant?” 


There were other issues, but they need not be considered. 

The findings of the Courts on these issues, and their decrees, 
are in the plaintiffs’ favour, and in accordance with them the 
appellate decree of the yth March, 1916, was passed. 

The burden of establishing the grant is on the plaintiffs, by 
whom it is asserted, and itis for them to show, that it contained 
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terms apt to vest in their predecessors the quarries, and the full 
right to work them. l 
' Though the grant is not disputed by the defendant, when it 

came to proving its terms atthe trial the plaintiffs were in this 
difficulty, that the original grant could not be produced by them, , 

The defendant, however, produced a register containing. an 
English translation of a purvanah which purports to be a copy of 
a purvanah written in 1750 (Exhibit I). Its genuineness is con- 
ceded and the document was properly admitted in evidence by 
the Court of first instance as evidence of the terms of . the 
original grant. & 
_ . In the circumstances of this case it is the best evidence of chose 
terms, and itis on the true construction of the terms so evidenced 
‘that the rights of the plaintifs must depend. And in so saying 
their Lordships do not overlook what has bsen urged asto the 
effect of subsequent proceedings and conduct. 

The, document recites (1) that the entire village Kulloor had 
been enjoyed for a length of time by way of Shrotrium for a yearly 
sum; (2) that it was so enjoyed according to the suanads of 


sthe former princes: (3) that it was granted as a subsistence to 


Letchmi Narasumachary Zunardar; and (4) that the original 
susnads had been lost. It then records that the village was 
restored to the said Zunardar, and that the purpose of the restora- 
tion was that, having appropriated to his own use the produce of 
the seasons each year, the Zunardar might be assiduous in offering 
up prayers for the lasting prosperity of the empire. The obliga- 
tion was then jgisosed on him of paying regularly to the Sirkgr, 
the established amount of the Shrotrium. It was a condition of 
this restoration that the village had been enjoyed according to the 


-mamool sheedamed. 


Can then the plaintiffs successfully claim that under these terms 
the full right to the quarries and minerals passed to them ? 
` Their ‘Lordships think not. The grant was of a village in 
Toam, and the rules of English law as to real property in England 
can afford no guidance as to what passed. A grant of this des- 


‘cription may be no more than an assignment of revenue, and even 


where it is or includes a grant of land, what interest in the land 
‘passed must depend on the language of the instrument and the 
-circimstances of each case. There is nothing here to suggest that 
the original grant contained words sometimes employed in Indian 
‘documents, where itis the intention that the Inam grant of a 
. village should create such an interest in land as would vest the 
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minerals inthe grantee. Nor does the language suggest that. any 
“further benefit to the grantee was contenplated or intended than 
such as might be derived from the ordinary use of the land for the 
purposes of cultivation. It was not a complete transfer for value 
of allthat was in the grantor; the interest bestowed was merely some- 
thing carved out of his larger interest which still remained in him 
as'a reversion: the grantor was the ruling power, the grantee, a 
Brahmin whose assiduous prayers were engaged: a jodi was 
reserved andthe purpose of the grant was.to ensure the subsis- 
tence of the grantee by the appropriation to his use of “the pro- 
duce of the seasons each year.” 

“The interest thus created was inalienable and heritable only by 
‘lineal heirs, so that on any occasion. of forfeiture -or extinction of 
lineal heirs the grantor or some one deriving title under him would 
come in by virtue of the reversion which had not been transferred. 
It does not accord with the scheme of such a grant that any 
person taking under it should have the power to consume its sub- 
ject matter by quarryiog operations, even if an interest. in land was 
created. 
> But then it is urged that subsequent events show that the 
Sorotriemdars acquired in one way or another an interest in the 
‘land of the village that entitles them to work the quarries without 
any obligation to make any payment to the Government, In 
support of this argument their Lordships’ attention has been drawn 
-to many matters and in particular to the title deeds of the A series 
of Exhibits, the extract from the Inam register (Exhibit J), the 
regulations, acts and standing orders relating to Toams and a 
land acquisition proceeding. 

Had these materials stood alone they might well have been 
urged as suggesting an inference that the original grant was in 
terms that supported the plaintiffs’-claim as to-what passed: under 
it, Butin the clearer light afforded : by Exhibit I they lose their 
evidentiary value and leave the terms as: shown-by that exhibit in 
‘degree obscured. po . 
` No doubt words are to be found which are in a -sense. appro- 
priate to the plnointiffs* claim, but they are used -in-a context 
to which they do not belong. Thus, to speak:of, “freehold” in 
the connection in which it appears, is merely a- piece of-inapt 
drafting and cannot be regarded ‘as a correct. Se a of the 
plaintiffs’ rights in this village. ki 

Even in this ‘litigation there is the same incorrect use: of wits 

“‘ysed; as where the payment demanded by the Government jg 
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spoken of as assessment, whereas the demand is for a payment in 
the nature of royalty for the use and consumption of that which 
belongs to the Government, 

Inaccuracies of this class can in no way assist the plaintiffs. 

Apart from the contention that these materials furnish evidence 
of the terms of the grant, it is contended thata title was thereby 
‘created in the Shrotriemdars to the quarries. But it was rightly 
decided by the final appellate bench of the High Court that the. 
title deed ofthe Inam Commissioners conferred no higher title 
than: was originally granted.. There is language in the Act of 1862 
that might possibly be read as having the effect for which the plain- 
tiffs contend, but this was corrected by Act VIII of 1869, and it is 
now Clear that though a larger interest was created, nothing done 
under the Inam Commission could vest in the Inamdars a subject 
matter not already belonging to them, 


The land acquisition proceedings do not carry matters any 
further, for even withoat apy title to the quarries it may well have 
been thought expedient, especially in the view then held, to proceed 
under the Act for the purpose of acquiring such interest as the 
Shrotriemdars might have in the surface. And at most these pro- 
ceedings can amount to no more than action taken under a mis- 
apprehension of the Government’s legal rights, and this could not 
miake the law one way or the other, nor could it affect the Govem- 
menv’s title. 

As affecting the quarries ncne of these matters had any creative 
or dissenting force. 


It must be conceded that expressions which are ambiguous and 
to some extent compromising, are used, and the reason for this is 
not far to seek. 


The Government: of Madras have not always adhered to the 
view they now hold. Thus in the Sianding Orders (Edition 1890), 
it is declared that “the State lays no claim to minerals in enfran- 
chised Inam lands.” But this view was changed, and in the Edition 
of 1907 it is laid down that “ claims should be made to the State’s 
sbare in all mineral produce in lands held on inam tenure” of the 
description there given. 

Authorities dealing with the relative rights of a zemindar in 
Bengal and those holding by subordinate tenure from him were 
brought to their Lordships’ notice, and were claimed by the appel- 
dant as conclusive in his favour. They refrain, however, from dis- 
cussing them, as this case turms on the true construction of the 
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particular grant which is the foundation of the wa claim in. Pree 
this suit., : 4 1920, 
Their Lordships therefore hold that. this. peat should be, g Ree State 


allowed. . The ordinary consequence would be that the costs here for India in Council. 
and the Indian Courts should be thrown on the unsuccessful Srinivasa. 
respondents. But there are circumstancės'in this case which induce A Se 
their Lordships to depart from this rule. The-value of the subject Jenkins. 
matter in litigation is far below the appealable value, and it was as = 
a matter of favour that the defendant wag permitted to appeal, as, 
this apparently was regarded as a case’of general-importance. More- 
over, the respondents’ resistancé.to the Government’s demand was . 
not unreasonable in view of the latter’s earliér attitude in reference: 
to. minerals. - 
. Their Lordships therefore think that there should be no order 
as to the costs either here or below. 
Their Lordships accordingly will humbly advise His Majesty to 
allow this.appeal, and to dismiss the suit. There will be no order 
as to the costs of this appeal or of the lower courts, except that each 
side must bear its own. _ | 


The Solicitor, India Office Solicitor for Appellant. 
Douglas Grant: Solicitor for Respondents. 
A. P. P. i © O Appeal allowed. 


CRIMINAL REVISION: 


Before ore Lancelot Sanderson, Knight, Chief Justice, and Mr. 
> ' Justice Aihara: 


“BAJRANGA LAL KADIA AND OTHERS, ` Carmina, 


TEN MENE. v. Ey a < igi. 
te oo s . : EMPEROR* `.. EEN at Bibar. 


Gambling—Calcutta Police Act (IV. B. C. of 1866),-Sec. 45—Bengal: Police 
~ Gambling (Amendment) Act (IV. B. C. of 1913), Sec. 2. f 
~ Section 45 of the Calcutta Police Act should be read with the definition of 
‘Gambling’ given in section 2 of the Bengal Police Gambling (Amendment) Act. 


‘ 


' ® Criminal Revisions Nos. 906, 926 and g54'of 1920, against the proceedings 
instituted if the Coirt of the and Presidéncy Magistrate of Calcutta. 
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A petition, of complaint contained the following: “For sometime past at 
No. 160 Harrison Road cotton figure gambling has been carried on to the gredt 
detriment of the Indian community. It has become the centre of most serious cases 
committed in Calcutta. Here servants entrusted with moneys of their masters 
come and gamble the money away. It is gamble pure and simple and is a tempta- 
tion to the people and an incentive to many. Apart from crimes which owe their 
origin to this place, it has been the source of tremendous social and domestic 
troubles throughout the city. The modus operandi followed being thus: ` there 
is no contract for delivery nor is delivery given or taken or asked for. No goods 
are purchased nor have they got go-down to*keep such goods in stock. All..that 
happens is that a person who wants to stake money will go to a stall- keeper as 
Modi ; a number of them infest the place ; every one of them has a book in which 
entries are made of the stake made by gamblers. In these transactions, no > delivery 
is ever intended or taken.” : 

Held, that the statements disclosed an offence within the meaning of section 45 
of the Calcutta Police Act. 

Applications for revision under section 435 of the Criminal 


Procedure Code. l 
Complaint under section 45 of the Calcutta Police Act 
The material facts appear from the judgment of the lear ned 
Chief Justice. 2 E 
Babus Dasarathi Sanyal, Manmatha Nath Muterjee and 
Krishna Lal Dutt tor the Petitioners in No, 906. 
Babus Dasarathi Sanyal and Manmatha Nath Muberjee 
for the Petitioners in No. 926. 


Babu Manmatha Nath Mukerjee for the Petitioner in No. 954... 


The Hon'ble ths Advocate-General, Mr. S. R. Das and Babu | 
Tarak Nath Sadhu for the Crown. aca 
The judgments of the Court were as follews : f ta 
Sanderson, C. J.—No. go6—This was a Rule obtained by 
Bajrang Lal Kadia calling upon the Chief Presidency Magistrate to 
show cause why the proceedings referred to in the petition should 
not be quashed or such other or further order passed as to this Court 
may seem fit. There were two other Rules Nos. 926 and -954 of 
1920, the sate point, arising in each Rule, The learned vakil 
Mr. Sanyal has appeared in Rules Nos. 906 and 926, and the 
learned vakil Mr. Manmatha Nath meets? has appeared -in 
support of Rule No. 954. ‘ ad 
The history of the case is as. follows: A Pere was presented 
to the Chief Presidency Magistrate by one Sunda Ram, and it was 
dated the rst of May-1920, containing certain allegations- to which I 
will refer presently in detail. Upon that petition the complainant was- 
examined; and the learned Magistrate made an order on the- znd 
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of May, as follows :—“ Complainant examined. Assistant Commis- 
gioner S. D. will please take cognizance. Search warrant for books 
and papers etc.” Then onthe 3rd of May a further order was 


made which ran as follows “A.C. S. D. states he has no jurisdic- ` 


tion. To A.C. N. D. to take cognizance, if evidence sufficient, 
and send up case.” On the 3th of May, the Chief Presidency 
Magistrate issued a warrant under section 46 of the Calcutta 
Police Act, IV of 1866. Onthe sthof Maya challan was pre- 
sented by the police, the name of the complainant being stated as 
S. I. L. M. Banerjze of section D Burrabazar, against 138 persons, 
and the offence complained of was “ All the accused were charged 


With gambling for gain with money on the evening of the 4th May. 


1920 at No. 160 Harrison Road, Sec. 45-4-66” (which I understand 
meant section 45 of Act IV of 1866). In the petition of Sunda 
Ram there was an allegation that certain premises were used for 
the purpose of gambling : and, the material passages which I need 
read were as follows: ‘‘ That for sometime past at No. 160 
Harrison Road cotton figure gambling has been carried on to the 
great detriment of the Indian community. That it has become the 
centre of most serious cases committed in Calcutta. That here 
servants entrusted with moneys of their masters come and gamble 
the money away. That it is gamble pure and simple and is a 
temptation to the people and an incentive to many. That apart 
from crimes which owe their origin to this place, it has been the 
source of tremendous social and domestic troubles throughout the 
city. That the modus operandi followed being thus :—that there 
is no contract for delivery nor is delivery given or taken or asked 
for. That no goods are purchased nor have they got go-down 
to keep such goods in stock. That all that happens is that a 
person who wants to stake money will go to a stall-keeper as Modi ; 
a number of them infest the place ; every one of them has a book 
in which entries are made of the stake made by gamblers. That 
in these transactions, no delivery is ever intended or taken,” Then 
the petition is that the books may be seized and the prayer is that 
your Honor may. be pleased fo direct the police to take cogni- 
zance of the case and that the books of the aforesaid persons may 
be seized by the police under search warrant and they may be 
forwarded to the Court at once” and the petitioner further prays 
that “the offenders might be brought to book.” 

The Rule was obtained on the 14th of September 1920, and, as 
I understand, at that time most of the accused had appeared before 
the learned Presidency Magistrate, although some of them had not 
appeared and, the pleas of those who had appeared were taken 
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and that was all that had happened before the learned Presidency 
Magistrate at the time the Rule was obtained, . 


Two main grounds have been relied upon in support of this 
Rule, I will deal with the one that relates to the procedure, first. 
The learned vakil Mr. Sanyal argued that the learned Magistrate: 
had not exercised a judicial discretion when he issued the warrant: 
and, hebased his argument upon the order of the 3rd of May. 
When the Magistrate directed the police to take cognizance; “ if 
evidence sufficient :” and, the learned vaki!, as I understand his. 
argument, wished us to come tothe conclusion that the learned 
Magistrate had not sufficient evidence before him in his own opi- 
nion to justify the issue of a warrant. He further argued that the 
Magistrate had by that order directed an enquiry by the police and 
that no enquiry was made by the polices and no report was made 
by the police, and that in view ofthat the learned Magistrate had 
no jurisdiction to take cognizance of the case. He further argued 
that the callan of the police did not set out the facts upon which 
the allegation that the accused had committed an offence was based, 
and that the learned Magistrate had obviously taken cognizance 
of the case upon the cha//an and had not taken cognizance of the 
case upon the complaintof Sunda Ram. ° 


In my judgment the learned Magist ate took cognizance of this 
case, acting upon the complaint of Sunda Ram: That he issued 
the warrant under section 46 of the Calcutta Police Actof 2866 
relying upon the information which had been given to him by 
Sunda Ram on oath must also be accepted as a fact. That being 
80, in my judgment these two intermediate orders, one of the and 
of May and the other of the 3rd of May, may be disregarded. 
It is interesting to note that the learned wakil Mr. Mukerjee, 
when he argued, took that view of the case. In my judgment that 
is the right view to take of this case. The poiat that Mr. Sanyal 
took with regard to the Challan, technically may have something 
init.” I donot think that the description of the offence in the 
Challan is all that could be desired, and if the Challan stood alone’ 
and the Presidency Magistrate had taken cognizance of this case 
upon that Challan alone, there might have been a good deal to be 
said in support of the view that the proceedings were irregular. 
But the learned Magistrate, as I have already said; was obviously 
acting upon the complaint of Sunda Ram. He could not have 
disregarded the complaint which had been made to him and the 

evidence which had been given before him by Sunda Ram ; and, 


KEN 


Von, XXXIÍÍ)] HIGH COURT. 
+ 


he must have known that he had issued the warrant in consequence 
8f that complaint ; and, he further knew that the persons before 
him had been arrested in consequence of that warrant. Therefore, 
there is really no substance in that point. Further, the accused, in 
this case at all events, were in no way prejudiced by reason of the 
facts, upon which the offence has been laid, not being fully set out 
in the Challan, because they must have been aware that the charge 
was based upon the allegations which were contained in the com- 
plaint of Sunda Ram. For these reasons, in my judgment the argu- 
ment which was based by Mr. Sanyal as to the procedure cf the 
case falls to the ground. " 

Now, I will deal with the real question which is one of impor- 
tance in this case. Inasmuch as the Rule was obtained at a 
stage when the facts had not been enquired into by the Magistrate 
except that he had heard the evidence of Sunda Ram, of which we 
have no record, we must decide this case upon the statements 
which were madein the petition of Sunda Ram. The question 
that I have to decide is, am I prepared to say that the statements, 
contained in that petition, do not disclose an offence within the 
meaning of section 45 of the Calcutta Police Act of 1866. Part X 
begins with section 44, and that section provides, “ Whoever, being 
the owner, occupier, or having the use, of any house, room, or place, 
opens, keeps, or uses the same as a common gaming house ; and 
whoever, being the owner or occupier of any house or room, know- 
ingly and wilfully permits the same to be opened, kept, or used by 
any other person as a common gaming house ; and whoever has the 
care of management of, or in any manner assists in conducting, the 
business of any house, room, or place so opened, kept, or used ; and 
whoever advances or furnishes money for the purpose of gaming 
with persons frequenting such house, room or place, shall be liable, 
on summary conviction before a Magistrate, to a fine...... ” Then 
the sectioa which is material to this case comes. next, namely 
section 45 which provides, “Whoever is found .in any such house” 
(that is to say a common gaming house) “room, or place, playing 
or gaming with cards, dice, counters, money, or other instruments 
of gaming, oris found there present for the purpose of gaming, 
whether playing for any money wager, stake or otherwise, shall be 
liable, on summary conviction before a Magistiate, to a fime..6....; 
and any person found in any common gaming house during any 
gaming or playing therein shall be presumed, until the contrary 
be proved, to have been there for the purpose of gaming.” The 
word “gaming” was defined by section 2 of Bengal Act 1V of 
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CRIMINAL, 16913 as follows, “gaming ” includes wagering: or betting (except 
1921,3 wagering or betting upon a borserace, when such wagering ‘or® 
Bajrang‘. beting takes place (a) on the day on which such race is to be run ° 
v and (b) in an enclosure which the stewards &c.....) but does not 

Emperor. 


SA include a “lottery.” Therefore, section 45 must be read having: . 

Sanderson C. F.- regard to that definition which has been given in Bengal Act IV of 
1913. It was pointed out by Mr. Sanyal that that definition was 
made in consequence ofa decision of this Court by Mr, Justice 
Holmwood and Mr. Justice Imam, in a case, Ram Pratab Nimani 
v, Emperor (1) wherein they held that cotton figure gambling as’ 
therein described did not come within section 45 of Act IV ‘of 
1866, Having regard to the allegations in this petition Iam of 
opinion’ that itis not possible for me to say that it does not disi ` 
close an offence within the meaning of section 45 having regard’ 
to the definition of “gaming in Act IV of 1913. It begins with’ 
the sfatement that “ at No. io Harrison Road cotton figure 
gambling has been carried on,” it goes on whether the statement” 
that “all that happens is tbat a person who wants to stake money ` 
will go to astall-keeper as Modi; a number of them infest thé’ 
place ; every one of them has a book in which entries are made of- 
the stake made by gamblers.” Reading a petition as a whole, as 
I have “said before, itis not possible for me, as Mr. Sanyal has - 
urged, to say that that does not disclose an offerce under section 
45. When the facts are investigated, it may be tbat the transactions 
which may be proved to bave taken place at 160 Harrison Road 
were such as would not bring the case within section 45, On the 
other hard, it may be, when the facts are investigated, that such 

© transactions were such as would bring the case within that section. 
Mr. Sanyal has asked us to say tbat the transactions which took 
place at No. 160 Harrison Road were merely wagering contracts, 
and tbat if they were merely Wagering contracts they did not cons- 
titute an offence, on the part of the persons who took part in them 
ahd who were using the premises within the meaning of section 4s. 
It is impossible for me to express any opinion upon that question 
at the present stage of the preceedingr, as I do not know sufficient 
about the facts of the case : and I desire to make it clear that I do 
not express any opinion in respect of that contention, It seems to. | 
me that the applicants who obtained these Rules have applied: too, | 
soon, and that they have asked us to come to a conclusion ata 
lime ‘when the’ real facts of the case have not been ascertdined, | 
At the present time we have nothing but the statements which are... 


(1) (1612) 1. L. R. 39 Cale. 968, Pages 
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ga in Sunda Ram’ 3 petition: and, “as I have already said, 
on these statements it is “not possible for us, to say that no offence ` 
within section 45.0f Act IV of 1866 has been committed. 

‘GFor these -reasons in ‘my judgment this Rule should be dis: : 
kaekan - : 
“This order will govern the: other two Rules which are’ accord- 
ingly discharged. ° 


.; Richardson, J.—I agree. I only desire to add that, as T under- 
stand, we are not deciding, as to the offences created by sections 


45,and 46 of the Calcutta Police Act, that the word gaming house | 


dogs not include a house used—used, that i is, within the meaning of 
the, Act—for the purpose of making the sort of contracts which are 
described as gaming or wagering contracts. What we do decide is 
that, there were materials before the Magistrate which justified him 
in. staking action under section 46 of the Act and in taking. such 
steps.as were necessary for the purpose of an inquiry in the usual 
way, into the question whether the accused petitioners have or have 
not,committed an offence under the: Act, What the result may be 
must depend on the facts elicited in the course, of the investigation 
which will now. be made. 


APEM, Si : Rule discharged, 


Before Ur. Justice Teunon and Mr. Justice Ghose. 
ae © `. DEOKI SHA AND OTHERS 
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Nujeance—Indian Railways. Ast (IX. vf 1890), section rao(8)=-Solling fsk in 
-reiail—Making place ofensive. 


At the Sealdah Railway station there is a ycia siding for fish trains anda 


speci delivery shed for the consigoments of fish. In proper course the con- 
signee, or dealers in fish should at once remove their goods, but in practice they 


sell or dispòse’ oF the fish to customers withia the delivery shed ‘and its precincts, $ 


Fie 


* Criminal Revisions Nos. 864 and 865 of, 1930, ‘against the orders of Mr. 


Sri Gopal Bhattacharjee, Additional District Magistrats, of Alipore, dated the 20th 
September, 1920, affirming those of the Police “Magistrate af Alipore, dated the 
28th June, 1920; 
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This sale attracts large crowds, obstructs the transaction of the business for which 

the shed and its courtyard are intended and impeded and delayed the, removal 

of the fish. Moreover the delivery shed and its courtyard not being arranged and 
prepared for the purpose of a fish market, the place becomes offensive : 


Held, this constitutes a nuisance within the meaning of section 1201b) of the 
Indian Railways Act. 


. 


Applications for revision under section 435 of the Criminal 
Procedure Code. 


The. petitioners were convicted under section x20 (b) of. the In- 
dian Railways Act. 


The material facts appear from the judgment. 


_ Babus Manmatha Nath Mukherjee, Kanaidhone Dutt and Apurba 
Charan Mookerjee for the Petitioners. 


The Howble the Advocat: General for the Crown. 

C ALY. 

The judgment of the Court was as follows : 

In this case it appears that at the Sealdah Railway station there 
is a special siding for fish trains and a special delivery shed for the 
consignments of fish. In proper course the consignee or dealers 
in fish should at once remove their goods but in practice it appears 
they sell or dispose of the fish to customers within the delivery shed 
and its precincts. In other words they have converted the shed and 
what is spoken of as its.‘yard’ into an unlicensed market. Bya 
notice displayed on a notice-board within this shed, the Railway 
authorities have expressly authorised buying and selling within 
their premises in so far as transactions in quantities of 20 seers or 
2 dozen and over are concerned. The notice which has been made 
exhibit 5 in the case is dated 4th February 1915 and appears to be 
a reproduction of some earlier notice. The propriety of this re- 
cognition by the Railway authorities of these so-called wholesale 
transactions is open to serious question but not so their prohibi- 
tion of transactions in smaller quantities. Unfortunately the probi- 


` bition it appears was permitted to become a dead letter, and it was 


only when in November 19 ( Ext, 3) the Corporation Health Offi- 
cers moved in the matter that the Railway Officers more imine- 
diately concerned proceeded to take action. The Superintendent 
‘of Railway Police was approached and in effect requested to de- 
pute officers to stop the so-called retail sales in the shed and its 
precincts. Thereupon the sub-Inspector in charge of the Sealdah ` 
Railway Police station, one Kishori Lal Sarkar was deputed to putan 
end to, these retail‘sales. He visited the shed on the r3th, r4th and 
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rsth January 1920, and on all these days proclaimed the probibi- 
etion of retail sales and gaye public warning to all concerned that in 
accordance with the notice Ext, 5 sale in quantities of less than 
20 seers or 2 dozen would no longer be permitted. 

Oa the 15th when one Deoki persisted in selling about a half 
seer of fish he was arrested. Some five minutes later another one 
Ram Golam, who in defiance of warnings similarly persisted in sell- 
ing about half a seer of fish was also arrested. He raised an outcry 
and thereupon he and his fellow co-petitioners in Rule 865, used 
violence towards the sub-Iaspector and his companion constables 
bringing about Ram Gholam’s escape afd rescue. 

The main questions involved in these two Rules then is whether 
in selling and in persisting in selling fish in the small quantities 
mentioned within the delivery shed Deoki and Ram Gholam were 
guilty of committing a nuisance- within the meaning of section 
120(b) of the Railways Act IX of 1890. 

Now the evidence shows and the findings are that this sale by 
retail attracts large crowds, obstructs the transaction of the busi- 
‘ness for which the shed and its courtyard are intended and im- 
pedes and delays the removal of the fish. Moreover the delivery 
shed and its courtyard not being arranged and prepared for the 

. purpose of a fish market, as the result more particularly of this re- 
tail sale, the place becomes offensive. This state of things in our 
opinion is a nuisance and to this nuisance on the occasions in ques- 
tion petitioner Deoki and Ram Golam persisted in contributing, 

Having regard however to the period of time over which the 
Railway authorities winked at or tolerated these sales, we think, we 
may properly reduce the sentences. 


In revision No, 864 the fine imposed on petitioner Deoki will 
be reduced from Rs. ro to Rs. 5 and in revision No. 86s the fine 
imposed on each of the five petitioners will be reduced from Rs. so 
to Rs. 25. In default of payment of the fines imposed Deoki will 
undergo simple imprisonment for fourteen days. In the case of 
each of the other five petitioners the sentence: of imprisonment in 
default will stand unmodified. 


ATM, Rules discharged + Sentence modified, 
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Rent, enhancement o of—Rent, fixity PE TORSE variableness - “of, ae! 
normal condition. - gos. oa ttl 


The word ‘Barokta,’ meaning ‘in’ due or proper time,” does not’ iniport-" 
any fixity as to rent. -- 

Where variableness of jumm zis th: normal condition, the mere naming. a sum E 
certain in connexioa with the grant of a doscendible tenure, does’ not imports 
of itself fixity to that sum, in the absence of positive words, or of other words to 
show that such was the original desiga: Muaharanee Shibessouri y. Msthooranath,,. 
Gy followed, Sorasoonderse v. Golam Ali (2) distinguished. 


_ Appeal by the Plaintiff. 


-Suit. for enhancement of rent < - wed 


- hone 
tim Te 


The material facts appzar from the julgmaat. MB 


Afr. BL Chuck rbutty, Babus Mohini Mokun Chuckerbutty and 
Traitabhya Nath Ghose for the “Appellant. | f 

Babus Basant Coonar Bose'and Satish Chanira Guha for the, 
Respondent. 


eposa 


The judgment of the Court was delivered by eostou oy 


N. R. Chatterjea J—This appeal arises out ofa suit ` for ý 
enhancement:of rent ofan Osat-nim-howla. 


It-appears that the defendant who is the’ ERNS K 
bowla lease in respect ofthe disputed land in favour of one Kalai ' 
Mirdha ata rent of Rs. 232 as. 8 on the roth Sraban rago B. S.; 
This. howla interest was purchased in 1300 by the plaintiff and 
he ‘thus became howladar under the defendant who is the talukdar. * 
Simultaneously -with the sale by Kalam Mirdha of the Kowla _ 
interest .to the plaintiff, an O;at-nim-howla was granted by: the | 


> 
` 


2 Appeal from Appellate Decree Nn. 206 of torn, against the decree o 


~- Babu Krishna Kumar S:n, Additional Suhordinite Judg of Backerganj, dated |. 


the rst October, 1918, reversing thit of Bihu Sarat Chandra Mukherjee, Maus, j 
ath Court,” Patuakhali, dated the 22nd September, 1916. É 
(t) (1869) 1} M. I. A. 270 (275); 13 Wi R. P.-C, 18. Ai COUA 
(2) (1873) 19 W.R, r4t P.C i 


SON 
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plaintif to Kalam Mirdha at arent of Rs. 272 as. 8. This osat- 

fiim-howla interest was transferred by Kalam to defendant and it is 
said that on the same day the defendant granted a mirash-ijara in 
favour of Kalam at arentof Rs 275 as, 8 This was onthe z2oth 
Chaitra 1322. In 1867, the deferdant as taukdat brought a suit for 
enhancement of rent of the howla against the plaintff and the 
rent was enhanced from Rs. 234 as. 8 to Rs. 482 as. 6 The 
plaintiff has now brought a suit for enhancement of rent against 
the defendant in respect of the osat-nim-howla tenure which was 
let out at a rent of Rs. 272 as. 8. 

The main defence was that the rent of the osat-nim-howla was 
fixed and could not be enhanced. 

The Court of first instance was of opinion that the rent was not 
fixed, and raised it to Rs. 522 as. 6, thus leaving a profit of Rs. 40. 
to the plaintif. 

On appeal the learned Subordinate Judge came to the conclu- 

sion that the rent could not be altered and the plaintiff has appealed 
to this Court. l 

The kabuliats relating to the howla and the  osat-nim-howle 
bave been placed before us. In the first, there is an express pro- 
vision that the tenant would be liable to pay rent at the rate of 
Rs, 2-8 per bigha in respect of lands found to be contained in the 
tenure on measurement in the year 1303 and the defendant obtained 
a decree for enhancement of rent on that basis against the plaintuff 
in the suit brought in 1897,. The result is that that the plaimnfi is 
entitled to realise Rs. 272 as. 8 from the defendant as rent under the 
osat-nimhowla, whereas he has to pay Rs. 482 as. 8 as rent for 
the howla to the defendant. f 

In the kabuliat with respect to the osat-nim-howla,.there is no 
such express provision but the judgment of the learned Subor- 
dinate Judge is vitiated by the fact that he construed the ward 
“borokta” as meaning “always or for ever.” If there were those 
words in the kabuhat, the Court below would have been justified! 
incoming to the conclusion, that the rent was fixed and unalterable. 
The word “borckta” however, has been explained by the Persian 
Translator of this Court as meaning “in due or proper time.” - The 
expression, therefore, does not import any fixity as to rent. 

The tenure, no doubt, is a descendible one but as pointed out 
in the case of Maharance Shibessour_e v, Mothooranath Achasjo (x), 
“where variableness of jumma isthe normal condition, tbe mere 
naming a sum certain in connexion with the grant of a descendi- 

(1) (1869) 13 M. I. A. 970 (375) 5 13 We R, P, Cut 
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le tenure does not import of itself fixity to that sum, in the absence 
of positive words, or of other evidence to show that such was the” 
OEREN _foviginal design.” 
1. D 
Brojo Kanta. . We have been referred, to the case of Soorasoonderee Dabea v. 


N. R. Chatterjea, 5 Golam Ali (1). There the lease was for reclamation of jungle. 

K —_ The tenure was to be held rent-free or at a partly progressive jama ` 
for the first few years and the full customary rent of Rs. 5 per kani 
was ‘thereafter to ba paid from 1264. Mr. Justice Bayley observed . 
as follows* :—“I cannot think it reasonable or borne out by the 
deed that the lessor intended to prescribe, or the lessee intended 
to accept, terms such as that the lessee should bear all the expense ~ 
and trouble of reclamation, and having done so, was, in the first — 
year after the full rent would be paid, viz, after 1264, to be liable to., 
make over the reclaimed land to his lessor, or to have it in 1255 en- 
hanced to the highest rates of neighbouring cultivated lands as to 
which no jungle waste had to be cleared...... "On appeal, the Judicial 
Committee observed :—Looking at the words of the kubooleaut, 
their Lordships are of opinion that it was the intention of the 
parties that, in and after the year 1264, the defendant shoul i hold 
at the fixed rent of Rs. 5 per kanee, and that consequently the 
rent was not liable to enhancement beyond that rate.—It is much 
more reasonable construction to hold that Rs. 5a kanee was in- | 
tended to be the rent for 1264 and during the remainder of the 
holding.” That case, therefore, is distinguishable from the present, ; 


We think that, the rent was liable to enhancement having aad” 
to all the terms of the document and in the absence of any provision , 
that the tent would not be enhanced. ‘ 


The learned Subordinate Judge has exoressed his opinion upon - 
the second question namely on the question of the amount of en- . 
hancement ; but having regard to the fact that he.has come to an 
erroneous conclusion on the first question, the case should go back . 
to the lower appellate Court in order that the amount of enhance- - . 
ment may be gone into and the case disposed of according to law... 
Costs to abide the result, NG : . 

A, T, M- - Appeal allowed: Case remanded. ` 


(1) (1873) 19 W. R. 141 Pi C. ais! 


# (ibid p. 144—Rep. )- 
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Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and: . 
a Mr. Justice Newbould. 
RATNESWAR DAS AND O1HERS pai 


v. me 


SREE KAMAL DEB ADHIKAR GOSWAMI*. i 1931. 


wed 
Notice to quit—Reasonable notice—Case from Assam—Waiver—Rent, accep- January, 21. 
‘tance of. 
In acase coming from Assam, not governed either by the Bengal Tenancy 
Act or by the Transfer of Property Act, the question was whether notice to quit 
was legally sufficient ; 
Held, that there must be a reasonable notice ; the notice need not necessarily | 
determine the tenancy at the end of a year. It would be for the final Court of 
fact, in each case, to determine what was reasonable notice having regard to all 
the circumstances, and, whether it would not be reasonable in the circumstances 
of the particular case for itto determine with the year: Pratap v. Harihar 
(1) followed, 


Acceptance of rent for a period anterior to‘notice to quit, does not amount te 
Waiver. 

Appeal by the Defendants. 

Suit for ejectment. 

The material facts appear from the judgment. LG 
-Babu Banbehary Siscar for the Appellants. 

Babu Akhilbandhu Guha for the Respondent. 

The judgment of the Court was delivered by 


N. R. Chatterjea, J.—The first question raised in the appeal is 
whether the notice to quit was legally sufficient. The case is not F akad 
governed either by the Bengal Tenancy Act or by the Transfer of 
Property Act. It comes from Assam. The Courts below have 
held that six months notice to quit is sufficient and that it is not 
necessary that such a notice should expire at the end of the year 
of the tenancy. è 


In the case of Pratap Narain “Deo v. Harihar Singk (1) 
Jenkins C. J. observed :—“The state of the authorities on the ques- 
tion of notice cannot be regarded as satisfactory ; and, all that we are 
able to say sitting as a Division Bench is, tbat there must be a reason- 
able notice and that the notice need not necessarily determine the 
tenancy atthe end of a year, But it will be for the final Court of 
fact, in each case, to determine what is reasonable notice having 

*Appeal from Appellate Decree No. 993 of 1919, against the decree of Moulvi 


Mahibuddin Ahmed, Subordinate Judge of Assam Valley Districts, dated the 15th 


January, 1919, modifying that of Babu Surjya Kanta Barua, Munsiff of Nowgong, 
dated the 29th June, 1918. 


(1) (1909) I. L. R. 436 Cale. 927 (933). 
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regard'to all the ‘cireumstances, and whether it would not be rea- 
sonable in the circumstances of the particular case for it to deters 
mine with the year.” We think we should rollow this case. 


The lower appellate Court quoted in its judgment a passage 
from Shepherd and Brown’s Transfer of Property Act namely, “In 


determining whether it is reasonable, regard “must be had to the 


local custom of letting lands and reaping crops, for a notice is not 
reasonable which requires a tenant to vacate his holding at a time, 
when he would have no reasonable chance of another ‘before ‘the 
beginning of the cultivation season” and then came to the conclusion 
that it'was a reasonable notice.. Having regard to the fact that the 
matters to: be taken into consideration in determining whether the 
notice was reasonable or not are‘ expressly set out in the judgment, 
we are unable to hold that the lower appellate Court did not con- 
sider the question whether the notice was reasonable or not ina 

proper way, as contended on behalf of the appellant. That being 
so, the contention must be overruled. 2i 


“Vb te 


The next contention is that the plaintifs acceptance ‘of rent 
amounted toa waiver of the notice. The Court of first instance 


. found that the rent due was for a period anterior to -the notice 


and the appellant could not show to the lower appellate Court that 
it was for a period subsequent. a 


In the circumstances, the appeal fails and is dismissed with 
costs, : tee 
A, T, My , Appeal dismisséd, 


Sf 


mi 
f 
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“Before Sir Asutosh Mookerjes, Knight, Acting Chief Justice, and Sir 
ezis ` Ernest Edward Fletcher, Knight, Judge. — 


HARIDAS ROY AND OTHERS 


Qa fag I D. 


sri ` - GIRINDRA MOHAN BAKSHI* 
ler 


Morteage suit—Question of title paramount, if can be raistd—~Morigapor, a 
Hindu ddughter—Reversioner brought on the record as her representative— 
nd Suit, ‘scope of, enlargement of. f l 


The question of title paramount cannot be reised in a mortgage suit : ANR 
“war Y. Bhuban -(1) and another case. 


A ‘mortgage was executed by the father and mother of the appellants. The 


“father took the loan and the mother furnished the security. Before the institution 
“Sf tlie mortgage suit, the father died, and the suit was brought against 
, the mother as also against the sons as representatives of the father. During the 
‘pendency of the suit, the mother also died. The mortgagee thereupon applied 
‘that it might be noted that the sons who were already on the record as the repre- 
sentatives of their father, were also the representatives of their mother. The sons 
‘tHeredpon objected’that fhe mortgage could not be enforced against them as the 
hyhothecated property was inherited by their mother from their maternal grand- 
father and the mortgage was executed by her under circumstances which did not 
„paket the transaction operative against the property in their hands as the reversion- 
ary heirs of tbeir maternal grandfather : 


_.. Held, that no question could arise, in the suitso framed, as to whether the 

““broperty was absolutely owned by her or had been inherited by her from her 
father ag a limited owner ; nor could the question arise, whether, in the event of 

„nher death, the mortgage transaction would be binding upon her sons as reversion- 
ary heirs to the estate of their maternal grandfather. The appellants being 
brought on the record as representatives of their mother could not turn round 
and set up a title hostile to that created by their mother es that would create a 
position totally inconsistent with the character attributed to them by the mort- 
gagee and the acope of the original suit would be completely altered if the 
question were entertained: Girja v. Mohim (2) followed. Radka Kunwar v. 
Reoti Singh (3) explained. Sham Sundar v, Ackhan (4) and other cases 
distinguished. 


Appeal by the Defendants. 
Suit to enforce a mortgage security. 


ë Appeal from Appellate Decree No. 2674 of 1917 against the decree of W, S. 
Seaton Esq , Additional District Judge of Mymensingh, dated the sth of Septem- 
ber, 1917, affirming the decree of Babu Sarat Chandra - Ghosh, Subordinate Judge, 
3rd Court, of Mymensingh, dated the 23rd April, 1917. 

(1) (1906) I. L. R. 33 Cale. 425; 3C. L. J. 205. 

(2) (1915) 23 C. L. J 587- 

(3) (1916) I. L. R. 38 All. 488 (493); 24 C. L. J. 587. 

(4) (1898) L L. R.s All. 71; Le Ry 25d. 4, 1830 
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The material facts appear from the judgment of the learned 
Chief Justice. 


Babu Atul Chandra Gupta for the Appellants. 


Babu Jogesh Chandra Roy and Khitish Chandra Neogi for the 
Respondent. 


The, judgments of the Court were as follows : 


.. Mookerjee, A.C. J.—This is an appeal by three of the de- 
fendants in a suit to enforce a mortgage-security. The mortgage 
was created by the father and mother of the appellants. The father 
took the loan and the mother furnished the sécurity. Before the 
institution of the suit, the father died, and the suit was brought 
against the mother as also against the sons as representatives of the 
father. During the pendency of the suit, the mother also died, 
The mortgagee thereupon applied that it might be noted that the 
sons who were already on the record as the representatives of their 
father were also the representatives of their mother. The sons 
thereupon objected that the mortgage could not be enforced against 
them. The reason which they assigned in support of this conten- 
tion was that the hypothecated property did not belong absolutely 
to their mother, but had been inherited by her from their maternal 
grandfather. They urged that she had the qualified interest of a 
Hindu daughter in the disputed property and that the mortgage 
‘was executed by her under circumstances which did not make the 
transaction Operative against the property in their hands as the re- 
versionaty heirs of their maternal grandfather. The Court of first 
instance declined to investigate this question and yet made a de- 
cree on the basis of the mortgage. Our attention has been drawn 
to the fact that an issue was raised on this point and evidence was 
‘adduced before the Subordinate Judge who decided that the ques- 
‘tion was beyond the scopy of the suit. Upon appeal, the District 
Judge has upheld the conclusion of the Subordinate Judge that the 
question raised by the appellants should not be decided in the pre- 
sent litigation. In our opinion, the view taken by the Courts be- 
low is well-founded and must be maintained. 


Mr, Gupta has conceded that, as a general rule, the question of 
title paramount cannot be raised in a mortgage suit, as is clear from 
the decisions in Jaggeswar Dutt v. Bhuban Mohan Mitra (1) and 
Bhaja Chowdhury v, Chuni Lal Marwari (2), But his contention 
is that there are exceptions to the ‘general rule and that the-case 


(1) (1906) I. L. R. 33 Cale. 425 ; 3 C. L. J. 205. 
(a) (1906) 5 C. L, J. 95.5 11 C. W, N. 284. 


a Vou. XXXIIL] ' HIGH COURT. 


„Row before the Court is not covered by the general rule’ but should 
be treated as an exception thereto. Reliance has been placed upon 
a passage from the judgment of the Judicial Committee in the case 
of Radha Kunwar v. Reoti Singh (I) to show that the test to be 
applied is, whether the appellants would havea right to redeem the 
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mortgage in certain events. In our opinion, the Judicial Com- Mookerjee, A. C. 9. 


mittee did. not intend to lay down that as the sole or exclusive test 
in cases of this character; onthe other band, itis plain that ac- 
cording to the Judicial Committee,the joinder of parties who set 
up an adverse claim to the mortgaged property is irregular. Refer- 
ence has also been made to the decision of the Judicial Committee 
in the case of Stam Sundar Lal v. Achkan Kunwar (2). That case, 
however, is distinguishable on the ground that there a suit was in- 
stituted, not against the limited owner who had mortgaged the pro- 
perty but against the reversionaty heir;in asuit 5o framed and 
instituted under such circumstances, itis incumbent upon the re- 
versionary heir to contest the claim of the mortgagee upon proof 
that the mortgage had been granted under circumstances which did 
not make it binding on the ultimate owner. The same observations 
apply to the cases of JZarckrishna Bhowmik v. Robert Watson, 
& Co. (3) and Bibi Asmatunnessa Khatun v. Harendra Lal Bis- 
was (4). In those cases, the suits had been instituted against the 
transferees of non-transferable occupancy holdings, who happened 
to be the landlords themselves ; they were entitlad to contend that 
at the date of the institution of the suit, the mortgage, which was 
the foundation of the claim of the mortgagee, had become extin- 
guished, as the property had vested in the landlord who- was ‘not 
bound by the transfer. In the case before us, the suit was insti- 
tuted against the mortgagor. No question could arise, in the suit 
so framed, as to whether the property was absolutely owned by her 
or had been inherited by her from her father as a limited owner ; 
nor could the question arise, whether, in the event of her death, 
the mortgage transaction would be binding upon her sons as re- 
‘versionary heirs to the estate of their maternal grandfather. Upon 
the death of the mother of the defendants, it was noted on the re- 
cord that they were her representatives. They could not then turn 
round and set up a title hostile to that created by their mother; 
that would create a position totally inconsistent with the character 


(1) (1916) I. L. R. 38 All. 488 (493) $ 24 C. L. J. 303. 

(2) (1898) I. L. R. 21 All. 71; L. R. 25 I.A. 183. 

(3) (190:)8 C. W.365. 

(4) (1908) 8 C. L. J. a9 ; 12 C. W. N. 721; L La Re 35 Calc, 904. 
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Civit, attributed to them by the, plaintiff mortgagze, and if “the guestion 
1920. were entertained, the scope of the original suit would ‘be com-” 
i pletely altered. In our opinion, the Courts below have: righily fol? 

eins lowed the decision in Girja Ranta Chakrabarti v. Mohim .Chandra 

Irinara. 


Acharji (1) and the decision of the question raised by the appel 
Mookerjee, 4: C F. lants has been properly left to be tried out in a separate suit appro- 
priately framed for the purpose. 





» 


- The result i is that the decree of the. District Judge is agirined 
and this appeal dismissed with costs, 


Fletcher, J.—I agree. : ads a a aie iA 
ALT. Me = E Appeal dismissed, 
(1) (1915) 23 CCL J. 597. ` D =e b 
a ÈR 
4 
è wa 
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a es Str Asutosh Mookerjes, Knight, ities Chief Justice, and, 


wes 


| Sir Ernest Edward Pletcher, Knight, Judge... | $3 
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Mante > |. MAJUBALI CHOWDHURY AND ANOTOER* o; 


Suit, if ‘maintainabli—Suit jor enhancement of reni—Bengal Tenancy Act (VIL 
. of 1885), Secs. 105, 109~Application for enhancement of rent under section 


105 of the Bengal lenancy Act, dismissed for non-prosecution. 


“An application whith ‘has been been made under section 105 of.the Bengal 
Tenancy Act, whether withdrawn or dismis.ed for non-prosecution, is ee 
tion made within.the meaning of the provisions of section 109. 


The provisions of section 109 of the Bengal Tenancy Act,- should he. WE 
enforced. | Ng a. . i ig 
Section 109 of the Bengal Tenancy Act is.an effective bar t to a alin for en- 
hancement of rent on the ground of an increase in area which was the subject of 
an application previously made under section 105 and which was dismissed for 
non-prosecution : :Cheodditts v Tulsi (m) and Kaniini v Abdul (27 doubted and 


distinguished. 


E Appeal from Appellate Decree No. 2585 of 1977, against the decree of Babu 

Achinta Nath Mitter, Subordinate Judge, 2nd Court of Bakarganj. dated ‘the gnth 

` :September, 1917, modifying the decree. of Babu Paresh Nath oe Chuodbury, 
Munsiff, 1st Court at Barisal, dated the sath July, 1916. 0 © T KA 
(1) (912) IL Ly Re 40'Cak, 428. 2. (2) (1918) 28 c Li J. 254. 
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A Appeal by the Defendants. f Civit. 
*. Suit for enhancement of rent of a tenure and for recovery of 1920: 
rent at the enhanced rate, dE e eee Abeda Khatun 
The material facts appear from the -judgment of the learned Majubali. 
Chief Justice. ; ; SEA 


“Babu Suresh Chandra Talugdar for the Appellants; 
Moulois N. Ahmed and A. S. M. Akram for the Respondents. 
The judgments of the Court were as follows : ' 


Mookerjee, A. C. J.—This is an appeal by the tenant defend- May, Ihe 4 
ants in a suit for enhancement of rent of a tenure and for recovery 
of rent at the enhanced rate. 


The Court of first instance refused the claim for enbancement 
and made a decree for arrears at the existing rate. 


Upon appeal the Subordinate judge bas granted an enhancement 
and made a decree for arrears at the enhanced rate. 


In support of the present appeal, it has been contended that the 
claim for enhancement was not maintainable in view of the provi- 
sions of section 109 of the Bengal Tenancy Act. In cur opinion 
this contention is well founded. 


Section 1og provides as follows: Subject to the provisions of 
section 109 A,” (which relates to appeals from decisions of Reve- 
nue officers) “ a Civil Court shall not entertain any application or 
suit concerning any matter which is or has already been the subject 
of an application made, suit instituted or proceedings taken under 
sections 105 to 108 (both inclusive)”. It appears that on the qth 
May 1907, the plaintiffs made an application under section 105 
.for enhancement of the rent of the tenure, on the grounds that 
--the rent payable was lower than the prevailing rate of rent, that the 
defendants had made coasiderable - profit out of the property, that 
the fertility of the soil had considerably increased, that the price of 
the staple food-crops had advanced, and that there was an increase 
of area. On the oth June 1909, the agent for the plaintiffs appear- 
ed and stated that the plaintifs did not wish to prosecute the pro- 
_ceeding under section 105. Thereupon the proceeding was dismiss- 
` ed for non-prosecution. The tenants appellants contend that the 
plaintiffs cannot now, in view of the provisions of section tog, 
“put forward a claim for. enhancement on the ground of 
” increase of area, which is one of the grounds mentioned in the 
” proceeding under section 105. Ta our opinion, there is no answer ` 
to-thip contention. | : ae ' 
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On behalf of the respondents reliance, however, has been 
placed upon the decisions of this Court, in Cheodditti v. Tulsi 
Singh, and Srimati Kamini Sundari Chowdhurani and others v. 
Abdul Habin Moulvi (2). In those cases, applications had been 
made under section ros of the Bengal Tenancy Act and subse- 
quently withdrawn without liberty reserved to make fresh applica- 
tions. This Court held that an application made under section 105 
of the Bengal Tenancy Act but withdrawn was to be treated as one 
never made. In our opinion, these cases areclearly distinguishable, 
even if we assume that they were correctly decided. An application 
which has been made, whether it is withdrawn or whether it is dis- 
missed for ‘non-prosecution, is nevertheless an application made 


| 


within the meaning of the provisions of section io9. We- 


are’ clearly of opinion that the provisions of’ that section 
should be strictly enforced and not whittled down, as appears to be 
the effect of the two decisions mentioned. In any event, so far as 


the present case is concerned, there can be no doubt that the civil. 


Court has been invited to entertain a suit concerning a matter, 


namely, a claim for enhancement of rent on the ground ofan in- 


crease in area, which was the subject of an application previously 
made under section 105 of the Bengal Tenancy Act. Consequently, 
section 109 is an effective bar to the claim. 


The result, is that this appeal is allowed, the decree of ‘the 
Subordinate Judge set aside and that of the Court of first instance 
restored with costs both here and before the Subordinate Judge. 


Fleteher, J.—! agree. ; 
A. T, M. l Appeal allowed. 
(1) (1912) 1. L. R. 40 Calc. 428. (2) (1918) 28 ©. L. J. 254. 
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PRESENT: Viscount Cave, Lord Moulton, Lord Sumner and Sir 
John Edge. are 


SABITRI THAKURAIN: 
OD. | 
SAVI AND ANOTAER., f Phd 


[On APPEAL FROM Taz HIGH Court or JupicaTure AT Fort “ 
WILLIAM IN BENG SL. 


Security for costs—Appeals under Letters Patenbof the Chartered High Courts 
— Orders and rules made under the Code of Civil Procedure, (Act V of 1908 4 
if applicable-—Application for leave to-appeal in forma pauperis, if to be con- 
temporaneous with the institution of the appeal—Code of Civil Procedure, 
(Act V. of 1908) Ss. 104, 117, 120, 121, 122, 128, 151, Order qt, rule 10, 
order 44, rule 1. ` 
The Code of Civil Procedure, is framed on the, scheme of providing generally 

for the mode in which the High Court is to exercise’ its’ jurisdiction, whatever it 

may be. while specifically excepting the powers relating to the exercise of original 
civil jurisdiction, to which the Code is not to apply. It confers á general rule- 
making power saving only what is excepted in the body of the Code. 

The orders and rales made under the Code apply to the High Courts, unless 
the body of the Code contains something inconsistent with them. They are appli- 
cable to the jurisdiction exercisable under the Letters Patent, except that they do 
not restrict the express Letters Patent appeal. 


There is a distinction between rules which take away existing rights of appeal 


and rules which recognise those rights but regulate the procedure of the Court in 
which such appeals are pending. This distinction has been overlooked in Sabka- 
bathi Chetti v, Narayanasami Chetti (1) and ia Sesha Ayyar v. Nagarathna 
Lala (2). - 

sThe High Court order as to security for costs “is not a limit on the’ right 
to appeal, nor does it take the right to appeal away, but itis a rule of procedurc 
now applicable te the appeal under the Letters Patent under the words “any law 
for the time being in force,” which are contained in section 104 of the Code of 
Civil Procedure. 


Application for Jeave to continue the appeal as pauper should be made before 
the order for security was passed. The result of that order for security is that 
which is prescribed in order 41, rule 10 of the Code of Civil Procedure, that is to 
say, the appeal is rejected with the obligation imposed upon the Court by the 
Code. 


Order 41, rule 10 applies to appeals brought under the Letters Patent. The 
words of that rule, directing the Court to reject an appeal when an order for se- 
curity for costs is made and is not complied with during the period fixed, are man- 


datory and not permissive. 


(x) (1901) 1. L, R. 25 Mad. 555, (2) (19034) I. L, R. 27 Mad. 123. 
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° 
P. C. In the terms of section 151 of the Code of Civil Procedure, the inherent 
1941. powers saved are such as are used to secure the ends of justice. 
eis Appeal against an order of the Calcutta High Court (Sir Law 
Pc rence Jenkins, C. J. and Woodroffe, J.) dated March 23, 1915, r= 
iad fusing the appellant leave to continue in forma pauperis an appeal 


under section 15 of the Letters Patent of 1865 against an order 
of Chaudhuri, J. and rej-cting the said appeal. 

The facts of the case are ne stated in their pee judg- 
ment. 

On this seal by the Plaintiff, 

Sir Erle Richards, K. c, (Dr. Majid with him) for Appellant, 
submitted that the High Court were wrong in their view that if you 
wanted to appeal in forma pauperis ; you must do so when you 
lodge your memorandum of appeal ; j tbat on the other hand they 
had power to allow’the continuance of the appeal in forma paupzis, 
even after it had been started in the ordinary way. They had based 
their order | upon order 4°, tule Io, but he submitted that ‘neither 
the Code of Civil Procedure itself nor the orders and rules made 
under it, were binding on the Court in appeals like this under sec- 
tion 15 of the Letters Patent: alternatively, section 151 of the 
Code preserved ‘the inherent power of the High Court to make such 
orders as may be necessary for the ends of justice. | 

The provisions of the Code as to security for costs do not 
apply to proceedings under the Letters Patent: Seska Ayyar v. 
Nagarathna Lala (1); Sabhapathi Chetti v, Narayanasami 
Chetti (2). , i 

Section 549 of the old Ccde, referred to in. these cases, corres- 
ponds to order 41 rule 10. These cases show that neither that 
order nor any.of the orders and rules apply to appeals, under the 
Letters Patent. 

[Sir John Edge: Do you say the High Court cannot require 
security for costs under the J.etters Patent ?] 

They could require it under their inherent powers, -but the 
rules of the Code'do not apply. 

` The present appeal is not permissible at all under the Code. 
It is an appeal against an order not specified in section 104. That 
section cannot however be read as ee away our right of appeal 
under the Letters Patent. 

[Sir John Edge referred to section 44 “of the tater Patent 
and observed that the provisions of the Letters Patent were subject 
to the legislative powers of the Government of India] 


(1) (1903) I. L. R. 27 Mad, 123. (2) (1901) L L, R, 25 Mad.555. 


kh 
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Those powers must be exercised by express terms, 


` There must be an inherent power inthe High Court to allow 
our application, or you would shut out all cases where people 
become paupers after filing the memorandum of appeal : : section 
151 recognizes that power. 


[Lord Sumner: Sarely you must consider what order 44; 


says.) 


Dr. Majid followed : Part X of the Civil Procedure Code, Ss, ° 


129-131, give the High Court power to make rules for itself. The 


Civil Procedure Code is silent as to thé continuance of an appeal: 


in forma pauperis, so you must fall back on the general law, which 
permits of such continuance: De d Ellis v, Owens (1); Thompson 
v. Calcutta Tramway Co. (å) ; Revji Patil v. Sakharam (3). 

Kenworthy Brown and E. B. Raikes, for Respondent, submit- 
ted that the Civil Procedure Code applied and made no provision 
for the continuance of an appeal in forma pauperis. 

Seska Ayyar v. Nagaraitna Lala (4) related to the Code of 
1882 : section ro4 of the new Code was different from the corres- 
ponding section of that Code (section 583), Ss. 116, 117, 121, 122, 
123, and t28 of the new Code show thatthe orders and rules 


made thereunder apply generally tothe Chartered High Court: 


and order 49 rule 3 places the matter, ss regards order 41 rule to, 
beyond doubt : it specifies that rule 35 of order 41 shall not apply 
to a Chartered High Court in the exercise of its appellate jurisdic- 
tion, thus sbowing that the rest of that order does apply. As to 
section 151 of the Code, it cannot be contended here that the 
interests of justice make it necessary to grant the application ; the 
trial Judge did not believe the evidence for appellant. 

Thompson v, Calcutta Tramway Co, (2) merely followed Nir- 
mal Chundra Mukeriee v. Doyal Nath Bhuttacharjee (5) and was 
based on a supposed practice of the Court : the existing rules must 
anyhow be now regarded as settling the present position. 

Richards K. C. replied: The sections of the new Code repro- 
duce those of the old one with -merely verbal alterations here and 
there, so the case of Seska Ayyar v. Wagarathna (4) is unaffected 
by the change of Codes and is still good law. 

Their Lordships’ judgment was delivered by 


"* Lord Sumner.—The appellant in the present case presented 


a petition to the High Court at Calcutta on its original civil side 


(1) (1842) 10 M. & W. 514 (521). (2) (1893) L. L. R. 20 Calc. 319. 
-(3) (1884) 1. L. R. 8 Bom. 615. (4) (1903) L L, R. 27 Mad. 133. 
(5) (1877) L L, R. a Cale. 130. 
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L4 
P C in the exercise of its Testamentary awd Iatestate Jurisdiction under , 
19231. the Probate and Administration Act, 1881, praying for administra- 
SG | tion, with a copy of his last will annex2d, to the property of her 
LZ late husband. The grant was opposed by the present respondent, 
Savi. R 5 6 
Kak the manager of the deceased’s property, who had applied to the 


Basa Su ear: Court of the District Judge of Bhagulpore fora grant of probate 
under an earlier will and entered a caveat to the widow’s petition. 
Under the will which she propounded she would be entitled to a 
life interest in all the property of the deceased ; under the earlier 
will her interest was limited te a mere pittance. 

The late husband of the appellant was a Brahman by caste and 
a man of considerable means. He is described as having been a 
man of progressive ideas but intemperate habits. For the first he 
was excommunicated by the members of his caste, and owing to the 
second he died an untimely death at his house at Garganibas, after 
a bout of conviviality which lasted about a week, leaving, as his 
widow alleges, the will which she relied upon, bearing date about 
a fortnight before he died. Oa account of the excommunication of 
the deceased from his community serious questions arose as to bis 
cremation and sradh ceremonies and, during the widow’s absence. 
at Gaya for this purpose, the respondent, as she alleges, broke open 
the boxes belonging to tha deceased ani mide a vay with this will. 
Fortunately a fair copy of it was forthcoming, and she put it for- 
ward, relying upon the evidence of the attesting witnesses, two 
members of the Bhagulpore Bar. : 

The petition was heard by Chaudhuri, J., who, after taking the 
evidence of the attesting witnesses and of the witnesses for the pre- 
sent respondent (two of whom are said to have been her late hus- 
band’s boon companions and “ inimically disposed to her because 
she stood in the way of her husband’s leading a bad life and giving 
such pleasure parties ”), rejected the evidence of the attesting wit- 
nesses and dismissed the petition. 

From this decision Srimati Sabitri Thakurain appealed to the 
High Court in its appellate jurisdiction under section 15 ef the Let- 
ters Patent of 1865. It was evident that, on the one hand, her 
own interest in the matter was very considerable and that, on the 
other, further litigation might invo!ve the respondent in great ex- 
pense with small prospect of being recouped if he won. The res- 
pondent accordingly petitioned the High Court on its appellate side 
for an order that the appellant should give security for costs under 
order 41, rule ro (1) of the Code of Civil Procedure, 1903, and on 
the 18th December, 1914, an order was made, that the plaintiff- 
appellant should within two months from that date furnish security 
to the extent of Rs, 5,000 to the satisfaction of the Registrar. 
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On the ryth February, 1915, counsel for the appellant appeared 
before the Registrar and offered that his client should furnish the 
security by executing a bond charging two properties, but as it was 
objected that the properties belonged not to her but to the estate, 
aud there was no time left under the order to enquire whether she 
could charge them or not, the Registrar refused the offer and certi- 
fied that the order had not been complied with. 


On the same day the appellant filed a petition asking for three 
months’ further time, which came on before the Court on the 18th 
February and was refused. Order 41, râle ro (2) of the Code of 
Civil Procedure, 1908, prescribes that if an order for security for 
costs is made and is not complied with during the period fixed by 
the Court, the Court “ shall reject the appeal ” and accordingly oa 
the 22nd February the respondent filed a petition, alleging that his 
taxed costs amounted to Rs. 58,832. 12a. 6p. as between solicitor 
and client, and Rs. 25 469. 8a. op. as between ‘party and party, and 
praying that the appeal might be dismissed with costs. Upon this 


the appellant for the first tim: sought to proceed in forma pauperis,: 


and telegraphed to tha Chief Justice bagging for ‘an opportunity 
of making an application for that purpo32. She was given a week's 
time and filed a petition on the 23rd March, rgty. Oa the same 
day an order was made refusing her application, and this is the 


order now under appeal. By a separate order the appeal against’ 


the decree of Chaudhuri. J., was dismissed for failure to comply 
with the order for security. Leave to appeal azainst the refusal to 
allow the appellant to continus har apozal in forma pauperis was 
granted to the appellant by His Majesty in Council on the agth 
December, 1916, 


When the High Court heard tha application for leav to con- 
tinue the appeal in forma pauperis, after some discussion of the 
question whether the appellant was really without means or not, 
objection was taken by the respondent that leave, if given at all, 
should have been given before the time for furnishing the security 
expired, to which the appellants advocate replied that the Court 
had. jurisdiction to protect -his client, her want of means having 
arisen since the date of the order for security. In giving the Court's 
reasons for dismissing the application, the Chief Justice, Sir 
Lawrence Jenkins, used the following language :—~ 

“In our opinion this application for leave to continue the appeal 
as pauper comes too late. -It should have been made before the 
order for. security was passed. The result of that order for secarity 
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is that which is prescribed in order 41, rule ro, that is. to Say, © “the 
appeal is rejected with the obligation imposed upon the Court by tho 
Code.” 

The appellant has urged before their Lordships that the Court; 
sole reason for dismissing the application was the view, that it 
should have been made, under order 44, rule I, when the appeal 
was first lodged against the decree of Chaudhuri, J., no subsequent 
application to proceed as, pauper being competent, and it is said 
that, having decided 01 a wrong construction of that order, the Court 
should now have the matter remitted to it to consider whether -or. 
not leave should be given under the circumstances of this case. 


In their Lordships’ Opinion it is clear that the appellant’s argu- 
ment completely misconceives the real meaning of the judgment in 
question, The High Court did not intend or purport to lay down 
the propositicn that, under the orders- and rules or otherwise, an 
application for leave to appeal im forma pauperis must be made, 
when first the appeal is lodged or not at all, but to.state what it con- 
ceived to be the effect of order 41, rule ro (2) upon the facts of the 
present appeal. The learned Judges’ proposition was that under 
that rule they were bound, by words mandatory and not permissive, 
to reject the appeal under the circumstances of this case, and could 
not therefore grant a permission to continue it, which would in effect 
contradict the terms of rule ro (a),. Whether this view was right 
or wrong is the question now to be decided, and their Lordships 
do not propose to travel out-side it. , o 

Tbe.appellant argued strenuously that a Court of appeal as such, 
unless restricted by the express language of the instrument which- 
creates it, must possess inherent power over the terms as to costs, 
on which litigants are allowed to proceed before it, and this 
in order that complete justice may be done. Whether this conten- 
tion is sound and whether a rule limiting the exercise of. such power 
to applications coritemporaneous with the institution of the appeal- 
would be a valid exercise of a povar to makə rules regulating. pro- 
cedure are questions eminently deserving consideration when they 
arise, but they lie outside the scope of the present appeal. “2 

The appellant further contended broadly thatthe orders and rules 
made under the Code of Civil Procedure, 1908, have no application: 
to appeals brought under the Letters Patent of 1865. This conten«: 
tion again is too wide. The real question is whether order. 41; 
rule Io applies to such appeals, as the High Court thought that it 
did, and to this question alone their -Lordships- will proceed to: 
address themselves. 
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By section 117 of the Code of Civil Procedures 1908, the pro- 
visions of the Code apply to all High Courts established under the 
Indian High Courts Act, 1861, and therefore to the High Court at 
Calcutta, and although section 129 saves the power of the High 
Court -to make rules not inconsistent with the Letters Patent 
establishing it, for the purpose of regulating its own procedure in 
the exercise of its original civil jurisdiction and adds that “nothing 
herein contained shall affect the validity of any such rules in force 
at the commencement of this Code,” there has been no exarcise of 
this power to affect the present appeal. From section 120 it would 
further appear that the Act was intended to apply to the High Court 
in the exercise of its original civil jurisdiction generally, for that 
section makes specific provision for certain sections of the Code 
which do not so apply. Again order 49, rule 3 specifically enu- 
merates certain orders and rules, which are not to apply to a char- 
tered High Court in the exercise of its ordinary or extraordinary 
original civil jurisdiction, none of the orders or rules now material 
being there enumerated, although it is noteworthy that another rule 
of order 41, namely No. 35, is included in the enumeration. Order 
50 also excludes from application to Courts constituted under the 
Provincial Small Causes Act, 1837, and other similar Courts, certain 
specified orders and rules, including order 41. 


The orders and rules made under the Code are, by section r21, 
given the same effect as if they had been enacted in the Code, and 
therefore order 41, rule ro, is one of the provisions of the Code. 
It applies to appeals in the High Court, including the present ap- 
peal, unless any particular section of the Act can be found to ex- 
clude it. Section 104 (x) is the section relied on for this purpose, 
It prescribes what orders shall be appealable and enumerates them, 
and among the orders enumerated there is not included such an 
order as that made by Chaudhuri, J. Out of the operation 
of section 104 there are, however, expressly excepted matters, 
which are otherwise expressly provided for in the body of 
the Code, In order to appreciate the full effect of section ro4 it 
should be compared with the corresponding section of the Act 
of 1882, section 588. The earlier section enacted that appeals 
should lie in certain cases, which it enumerated, “and from 
no other such orders.” This raised the question neatly, whether 
an appeal, expressly given by section 15 of the Letters Patent and 
not expressly referred to in section 588 of the Code of 1882, could 
be taken away by the general words of section 588 ‘Sand from no 
other such orders.” The change in the wording of section 104 of 
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the Act of 1908 is significant, for it runs, “ and, save as otherwise 
expressly provided . . . . . by any law for the time being iq’ 
force, from no other orders.” Section 15 of the Letters Patent is 
such a law, and what it expressly provides, namely, an appeal to the 
High Court’s appellate jurisdiction from a decree of the High Court 
in its original ordinary jurisdiction, is thereby saved. Thus regu- 
lations duly made by orders and rules under the Code of Civil Pro- 
cedure, 1908, are applicable to the jurisdiction exercisable under the 
Letters Patent, except that they do not restrict the express Letters 
Patent appeal. There is a fallacy involved in the appellant’s argu- 
ment that the Letters Patent right of appeal is limited and to a cer- 
tain extent taken away by orders and rules, which prevent the High 
Court from permitting the continuance of such an appeal in forma 
pauperis at any stage, for there is of course a marked difference be- 
tween aright to appeal on ordinary terms and without special in- 
dulgence, and a power to relieve the appellant in the exercise of 
that right from the burden of the ordinary terms. The High Court 
order as to security for costs is nota limit on the right to appeal, 
nor does it take the right to appeal away, but itis a rule of proce: 
dure, now applicable to the appeal under the Letters Patent under 
the words “any law forthe time being in force,” which are con- 
tained in section 104. l 
The appellant puts the point in another way and says that under 
the Act of 1882 some Indian Courts, notably the Courts in Madras, 
had held the Procedure Code of 1882 inapplicable in 7040 to Let- 
ters Patent appeals ; that the legislature had these decisions be- 
fore it when the Code was re-enacted in 1908 ; that the changes of 
form and language between the Actof 1908 and that of 1882 are 
not substantial, and that accordingly the legislature must be 
deemed to have adopted the judicial interpretation of the language 
used in 1882, when it repeated that language in substance in 1908, 
Their Lordships have already pointed out that the re-enactment is 
made not in identical language but with material differences, and 
it may be doubted how far this mode of construing a re-enacting 
statute is in point, where all that has been decided is the effect of 
the older statute upon the provisions of another legal instrument, 
and not the actual meaning of the statute re-enacted itself. There 
is, however, a prior question, namely, whether the Indian Courts 
have really laid down the proposition contended for ? 
It is true that in Sesha Ayyary. Nagarathna Lala (1), Ayyan- 
gar, J., sald that in a Letters Patent appeal froma single Judge a 


(t) (1903) L L. R. 27 Mad, 123. 
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respondent could not apply for security for costs, because section 
s49 of the Civil Procedure Code, which corresponded to order 41, 
tule ro of the Code of r998, applied only to appeals to the High 
Court from subordinate Courts, and that ia Srd4apsthi Chetti v. 
Narayanasami Chetti (1) the Court said that the provision made 
by section 15 of the Letters Patent was entirely foreign to the pro- 
visions of the Civil Procedure Code relating to appeals from one 
Court to another, but both these cases followed and purported only 
to apply Chappan v. Moidin Kutti (2), a Full Bench decision of 
1898, and Zovlsee v, Sudevi(3). These arg cases in which the point 
actually decided was that the appeal expressly given by section 15 
of the Letters Patent is net interfered with by section 588 of the 
Code of 1882, on the principle gexerzlia specialibus non derogant, 
following Hurrist Chunder y. Kalisunderi (4) in 1882. From a con- 
sideration of these older cases, which were very fully argued and 
considered, it appears that the decisions in Sabhapatht Chetti, v. 
Narayanasami Chetti (1) and Sesha Nyyar. v. Nagarathna Lala (5) 
laid down their effect much more widely than was necessary and over- 
looked the distinction between rules which took away existing rights 
of appeal and rules which recognise these rights but regulate the 
procedure of the Court in which such appeals are pending. It is 
also plain that the words in section ro; of the Act of 1908 are in- 
setted for the purpose of giving effect to the decisions of the Fall 
Bench at Madras and of the High Court at Calcutta, for the ex- 
cepting words “ save as otherwise expressly provided by any law, ” 
cut down the general words, and thus carry out the very reasoning 
of those two judgments. 


Further, where section 632 of the Act of 1882 enacted that “ex- 
cept as provided in this chapter, the provisions of this order apply 
to such High Courts ” (Z, e., such asthe High Court at Calcutta), 
section 117 of the Act of 1908 says: “ Save as provided in this 
part or in Part ro or in rules, the provisions of this Code shail 
apply to such High Courts.” Now Part 10 of the Code of 1908 
enacts (sections 122 and 128) that rules made under the authority 
of the Code may provide for any matters relating to the procedure 
of civil Courts subject to their not being inconsistent with the pro- 
visions in the body of the Code, that is to say that, under the Act 
of 1908, rules relating to all procedure are competent, unless the 
body of the Code contains something inconsistent with them, 

(1) (1901) 1. L. R. 25 Mad. 555. (2) (1898) I. L. R. 23 Mad. 68. 
(3) (1899) I. L. R. 26 Cale. 361. (4) (1882) L. R. to I. A. 17. 
(5) (1903) I. L. R, a7 Mad, 123. 
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while under the Act of 1832 the provisions of the Code merely (and 
subject to exceptions, which are now immaterial) “ apply to such 
High Courts, ” which leaves in doubt the point, which the Code 
of 1908 puts beyond controversy, 


A further point is taken, that section 151 of the Code of Civil 
Procedure, 1908, preserves the inherent powers of the Court to make 
such orders as may bə necessary for the ends of justice, and to this 
general saving section appeal is made to take the present case out 
of the operation of the orders and rales, if they are applicable to 
Letters Patent appeals. [low far a mere general saving clause gives 
power in effect to refuse to apply an appropriate rule, made in the 
exercise of other powers of the Court and having statutory force, 
is another questior, but for present purposes itis enough to say 
that in the terms of the section'the inherent powers saved are such 
as are used to secure the ends of justice. Now the question is, 
whether or not the appellant should be assisted in prosecuting an 
appeal ina case which has been tried once and decided against 
her, where failure in her appeal will impose a heavy burden of costs 
on the beneficiaries under the earlier will, and as to this question 
their Lordships have not the materials even for forming a prima 
facie view of the merits of the case or the probabilities of its issue. 
‘It is evidently one, which turns mainly on the facts proved, and 
these depend on the credibility of witnesses whose testimony has 
been rejected by the learned Judge who saw and heard them. Their 
Lordships are not in a position to say that justice requires the pro- 
secution of.an appeal on terms so onerous to the party, whom that 
learned Judge declared to be in the right. 

In concluson, there is no reason why there should be any 
general difference between the procedure of the High Court in 
matters coming under the Letters Patent and its procedure in other 
matters, and if this patticular matter of security for costs is not dealt 
with in the orders aud rules made under the powers of the. Code, 
when it arises in connection with the jurisdiction created by the 
Letters Patent, section 15, no rules of procedure have been formu- 
lated with regard to it, though the High Court’s power to regulate 
procedure in Letters Patent appeals is independent and has been 
preserved. The Code is framed on the scheme of providing 
generally for the mode in which the High Court is to exercise its 
jurisdiction, whatever it may be, while specifically excepting the 
powers relating to the,exercise of original ciyil jurisdiction, to which 
the Code is not to apply. It confersa general rule-making power 
saving only what is excepted in the body of the Code, “ 


Vou. XXXHI.] PRIVY COUNCIL. 


_, Their Lordships are accordingly of opinion that the High Court 
at Calcutta rightly conceived itself precluded from entertaining the 
appellant’s application to be allowed to continue her appeal in 
Jorma pauperis, since to grant her application at that stage would in 
effect have been to keep alive an appeal which they were, by reason 
of her default in the matter of security, bound to reject, The con- 
sequence is that the appeal fails, and so their Lordships will humbly 
advise His Majesty. 


Ja Tucher :—Solicitor for Apalan: 
`G. C. Farr :—Solicitor for Respondents, 
A PP, | Appeal dismissed, 


APPELLATE CIVIL. 


., Before Sir John George Woodroffe, Knight, Judge, and Mr. 
Justice Walmsley. 


MIDNAPORE ZEMINDARY COMPANY LIMITED 
4 l 
KUMAR NARES NARAIN ROY AND OTHERS.* 


‘Possession, suit for—Objection as to joinder of causes of action —omission to 
urge, effect of—~Limitation Act (IK of 1908), Sch I. Act 145—Order of Collec- 
tor, directing certain thing to be recorded in the settlement record, if 
award—Fiaint, if to formally pray for setting aside such order—Civil Pre- 
cedure Code (Act V of 1908), Sec. r1—Res judicata—Issue tried at the 
express desire of party—Issue not necessary or proper to be tried. —Right in 
` covenant to be recognised—Right incorrectly recorded—Estoppel . 


An objection as to joinder of causes of action, namely, whether the plaintif 
could agitate the question as to the tenancy of defendants in a suit for partition, if 
not laken ‘in the Court of first instance, is to be deemed to be waived. .. 


An order passed by the Collector, directing the defendants to be entered as 
tenants with occupancy rights in the settlement record, is an award within the 


meaning of article 45, Sch. I. of the Limitation Act: Abdu? Kadir v, Hamdu 
_ Aiak (1). 


* ,. A suit is not bad if there’ be no formal prayer to set aside the order of the 
Collector directing the defendants to be entered in, the settlement record as tenants 
with occupancy rights, 


. * Appeal from Original Decree No. 428 of 1915, agaihst the decree of Babu 
- Kali Kumar Sarkar, Subordiuate Judge of Nadia, dated the 19th August, 1918. 
(1) (1908) 12 C. W. Ne 1910, ; 
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A person entering into a covenant in his #abuliaf, is bound to recognise rights 
so recorded even if such rights were incorrectly recorded and had no real egis- 
tence, 

If in a previous suit a Court having a question before its mind and especially 
brought to its notice by the party as a thing of importance, decided that the issue 
did arise and was a necessary one, the decision of that issue will be a res judicata 
in a subsequent suit, though the issue might not be a necessary or proper one to 
be tried, 

Appeal by Defendant No. 1. 

Suit for a declaration and for possession of property after parti- 
tion. 

The material facts appear from the judgment. 

Messrs. S.-R. Dass, UN. Sen Gupta and Babu Probodk Kumar 
Das for the Appellants. 

Babus Dwarka Nath Chuckeriutly, Jatindra Nath Lahiri, 
Bireswar Bagchi and Manindra Nath Roy for the Plaintiff Respon- 
dent. 


The judgment of the Court was as follows : 


The chur to which this appeal relates has had a’ macei his- 
tory. The land was resumed by Government in 1828, and the first 
settlement was made in 1840. -lt was found to comprise an area 


of 36652 bighas, and out of this area 23498 bighas were accretions | 


to seven mouzis Khairtola, Baliadoba, Ghaipara, Bahadiar, Majh- 
diar, Koldiar, and Nayadiar, while the remainder formed accretions 
to twelve mouzahs, of which itis necessary to mention only two 
Ramktishtapur and Poolberia. The Rajahs ` owned the entire 
interest in the last twelve mouzahs, while in the other seven 
mouzahs they owned half, and’ the Choudhburis of Mathurapur 
owned the other half, When’ the settlement was made, there 


` were two mahals formed, Nos. Si4 and 815. No. 8r4,consis- 


ted of half the Jand of the seven mouzibs in which the Putia Raj 
and ths Mathurapur Chaudhuris were joint owners plus the land 


' that had accreted to the twelve. movzahs owned exclusively by the 


Raj, and No. 815 of the other half of the seven mouzahs. The 
settlement was made with the Putia Mj of No. 3814 and with the 


- Choudhuris of No. 815. 


When that settlement expired in 1860, it was found that thir- 
teen out of the nineteen -mouzahs had been washed’ away and that 


-the area remaining to No. 814 was: 6989 bighas, and to No. 815, 


4880 bighas, 

In 1870 the area had been further reduced ; the area was found 
to be only 459 bighas, and half of this was settled as No. 814 with 
Raj, and the other half as No, 815 with the Chaudhuria, 


Vou. XXXIIL] hin couRt 319 


In. 1879 proceedings fora fresh settlement were begun. The dee 
* area wag then found to be 402r bighas, afterwards raised to 5763 1921. 
bighas, forming part of mouzahs Majhdiar, Koldiar and Baliadoba. Midnapur Zemindary 
Again this area was settled, half as No. 814 and half as No, 815, Co. Ltd, 
and as Messrs. Watson Co., the predecessors-in-inter.st of the Nares Narain. 
appellant Company had bought two anpas of the proprietary interest = 


in No. 814 from the Raj, the settlement was made with them and 
the Raj jointly. 
Shortly after the settlement had been made it was found that 
. the river had thrown up a very large new area, which on measure- 
ment proved to be as much as 18750 bighas. This area was formed 
into a new estate, numbered 3314, and was settled with Messrs, 
Watson & Co., asthe persons in actual occupation of the land, 
although it was recognised at the time, as itis conceded now, that 
‘the area actually formed parts of the original estates, Nos. 814 and 
815. Claims to settlement were made by the Raj avd by the 
Chaudhburis, but they were rejected on the ground that Watson 
& Co., were actually in possession. This settlement was for a 
term of seven years, to expire on the same date as the Settle- 
ment of Nos. 814 and 815. In 1891 the Chaudhuris and the 
Rajas instituted suits in the Court of the Subordinate Judge 
about this estate No. 3514. The suits were numbered 5 and 6 
respectively of 1891. As the present appeal does not touch the 
Chaudhuris’ estate, it is enough to say that their suit followed 
the same lines as that of the Rajas. The Raja’s plaint gave a 
brief history of the chur, and then set out that the revenue 
authorities bad come to a wrong conclusion in h lding that 
they were not in possession of an area of 13020 bighas; it 
asserted that the Rajas were in possession until November. 1889 
when Watson & Co., on the strength of the decision by the Board 
of Revenue entered into possession. The area was made up of 
half the land found to belong to mouzahs Koldiar, Maj diar, Balia- 
doba, Chainpara, Khairtola with the area given up to Watsons by 
the Collector (namely 1558 bighas odd), and the whole of the land 
found to belong to Ramkristapur and Poolberia, the two villages 
among the twelve, of which the names were given at the beginning 
of this judgment. A remark was added tothe plaint that Watsons 
" owned a share of 3A. 13G.1 K. 1 Kr. in the Tousi No 814. 
The cause of action was given as November 1889 when the 
plaintiffs said that Watsons entered into unlawful possession. 
The prayers in the plaint were (a) for a declaration that the 
“land in suit formed part of touzi No. 814; (b) for a declaration 
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Civi. that as the land was in possession of the plaintifs until the time of 
19841." dispossession, the plaintiffs were entitled to get settlement from ° 
wed 


the Collector ; (c) for a decree directing that the plaintiffs should be 
: put in possession ; (d) for mesne profits from the date of disposses- 
Nares Narain. sion until the date of recovery of possession. 

m The suit was decreed in plaintiffs’ favour in May 1894: on 
appeal it was remanded for the Secretary of State to be made a 
party, and it was again decreed in August 1897. The defendants 
again appealed, and this Court decided the appeal in favour of 
the plaintiff on May 30, 1899, but its decree was not signed until 
March 20, 1900. ` 

Meanwhile the term of the settlement made in 1887 had come 
to an end. The reduced estates, Nos. 814 and 815 were settled 
as before for ten years. A similar term was proposed for No. 
3514, but as the civil suits were pending the Commissioner ordered 
that it should be settled from year to year and this was done 
until 1900, when in consequence of more land being added, a 
fresh settlement was made again with Watson & Co., to expire in 
1909, on the same date as the settlements Nos. 814 and 815. In 
the Collector’s proceedings reference is made to the pending suits, 
and the settlement was “on condition that if the results of the 
civil suits be known at any time during the period the terms of the 
settlement will at once be modified accordingly.” As 
this settlement was made ten moaths after the decision in this 
Court it seems unfortunate that the tenour of the judgment was 
not made known to the Collector. 

lt appears that no steps were taken by the Putia Raj to enforce 
- the decree until February 3, 1902, when execution proceedings 
were-instituted in the Court of the Subordinate Judge. As the 
result of those proceedings a Commissioner was appointed, and he 
went to the chur and purported to deliver possession to the decree- 
holders in August 1902 and September 1903. Tbe decree-holders 
did not deposit the fees required for a commissioner to determine 
mesne profits, f 

‘In November 1,03 the Raj filed a petition before the Collector 
about the settlement of Touzi No. 3514 ; the petition alludes to 
notices requiring the Raj totake settlement, and to a previous peti; 
tion asking for the settlement of No. 3514 to be made along with 
Tovuzi No. 814 "according to the final decree of the Honourable 
High. Court,” and objecting to the tenants and officers of Watson 
& Co., being entered at lower sums than those actually paid. This 
petition was ordcred to be filed. 


Midnapur Zemindary 
Co. Ltd. 
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It is not clear what happened after this butin August 1904 Civi. 
° proceedings began before the Collector for the amalgamation of 192%. 
those parts of Touzi No. 3514 which had been declared by the Midnapur Zemindary 
High Court to belong to Touzi Nos. 814 and 815 with their parent Co Led: 
estates, and eventually in April r905, the Board of Revenue ordered Nares Narain. 
that half of the areas found in the Mousahs of Majbdiar, Koldiar, = 


Chainpara, Baliadoba and Kairtola, and the entire areas found in 
Ramkrishtapur and Poolbeira should be amalgamated with Touzi 
No, 814. In May 1905 a Kabuliat was executed in respect of 
Touzi No, 8r4 by Mr. Gregson, who had then had bought Watton 
& Co’s. interest, and by various members of the Putia Raj family. 
Similar Kabuliats were executed on July 22, 1910, and February, 
9, rota. It may be noted here that in these two kabuliats the 
Midnapur Zamindari Company appears in place of Gregson. At the 
time of executing the second of these kabuliats the plaintiff put in 
a petition saying that he did not waive his right to question an 
order passed by the Collector as to Watson’s jote rights in the 
lands. i 
The order complained of was passed in 1909. In 1908 pro- 
ceedings were begun for a new settlement ; while they were in pro- 
gress settlements from year to year were made, and the kabuliat of 
July 22, 1910, just mentioned relates to one of those settlements. 
In the course of those proceedings an application was filed on 
behalf of the present plaintiff whose estate was then in the Court of 
Wards, The application was aimed at an entry in the settlement 
record to the effect that the Midnapur Zamindari Company had jote 
rights in the land. The Assistant Settlement Officer quoted a 
passage from the judgment of this Court in the suit of 1891, and 
said that in view of that decision he could not show the Company 
as having jote rights, but as the Company was in possession he, must 
show it as in possession. The Company then appealed to the Col- 
lector of Nadia, and the Collector, Mr. Ezechiel held that the 
Assistant Settlement Officer had misapplied the judgment of this 
Court and directed that the Company should be entered as tenants 
with occupancy rights. The manager of Ward’s Estate wanted to 
appeal, but the Collector of Rajshahi, to whom he was subordinate 
edid not allow him to doso. Mr. Ezschiel’s order was dated 
September 20, 1909. 
_ After the conclusion of the settlement, a kabuliat was executed 
by the Company, and the plaintiff and other members of the Raj 
` family, for a term expiring on March 31, 1920, as already mentioned. 
.On August 8, t912, the plaintiff filed the suit from which this 
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appeal arises. He alleges that the High Court decree was exezuted 
and possession given. But to use the language of the plaint “the 
plaintiffs have not in reality got possession of the decreed lands in 
proper order even in spite of their having obtained possession afore- 
said and the defendant Company have illegally and without any 
tight been still holding possession of the whole of the decreed 
lands on the ground of their having obtained the property by trans- 
fer from Messrs. Watson & Co.” It then refers to the recording by 
the Collector of the alleged jote right of the defendants after and 
notwithstanding the decision of this Court which was held to be 
applicable only to the state of affairs existing when it was given. 
It accordingly asks that it may be declared that the defendant 
Company have not the jote right alleged by them, for partition 
and for a decree giving him direct possession of the share to which 
he is entitled on partition free of the alleged jote right after eject- 
ment of the defendant Company. ‘The latter does not now contest 
the suit in so far as it is one for partition of the proprietary right in 
the lauds in suit. The Company asserts a tenancy right and 
denies that the plaintiff is entitled to any such declaration or posses- 
sion of the land free of such alleged tenancy as is claimed. 

The learned Judge has decreed the suit declaring that the de- 
fendant Company have no jote right in the lands decreed in the 
Title Suit No, 6 of 1891, ordering a partition and decreeing that 
the plaintiff do get khas possession in the lands given by demarca- 
tion according to the said partition. 


A large number of issues were framed including one objecting to 
the suit on the ground of misjoinder of causes of action. An objection 
was raised before us to the frame of the suit which was an objection 
to the joinder of causes of action namely, whether the plaintiff 
could agitate this matter of the tenancy in a suit for partition, 
It was argued that there cannot be a decision in this suit of rights, 
subordinate to that of the co-sharers, But we held that that this 
point could not now be gone into, as such an objection should have 
been taken in the Court of first instance and if not taken, must 
be deemed to be waived. It is true that an objection was taken 
to misjoinder of parties and causes of action but as appears from the 
judgment it was of a different character from that now urged. 

The main argument in the appeal may be divided into three 
heads : (a) objections in bar of the suit by the defendant Com- 
pany ; (b) the question whether this claim of jote right is or is not 


-res judic ita by reason of the previous High Court decision ; (c) if 


there is no bar to the hearing of the suit and if there is no ves judi- 
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cata, have or have not the defendant Company the tenancy right 
evhich they claim ? 

We may say at once that it is not necessary to consider this last 
issue becausé the conclusion at which we have arrived is that the 
bars to the suit which the defendant Company set up are not es- 
tablished and the contention of the respondents that the issue of 
tenancy right is res judicata is made out. 

The arguments in bar of th2 suit are (r) that the suit is barred 
both under the provisions of articles r4 and 142 of the Limitation 
Act ; (2) that if the issue as to tenancy is res judicata, as the respon- 
dents allege, their remedy is not by suit but by execution of the de- 
cree which they say finally determined the question; (3) that the 
plaintiff is estopped by covenant from disputing the appellants’ al- 
leged tenancy right. Itis then urged (4) that the question of te- 
nancy right is not ves judicata as found by the learned Judge and 
that, that being so both by title and possession the appellants are 
entitled to the tenancy which they claim. 

Oa the question whether the appeal is barred under the provi- 
sions of article 14 of the Limitation Act the facts are as fol- 
lows :— 

Mr. Ezechiel’s order on the appeal preferred by the Midnapur 
Zamindari Co., against the order of the Assistant Settlement Offi- 
cer was passed on September 20, 1909. The present suit was filed 
on August 8, 1913. 

Mr. Ezechiel said in his order that the Company had been in 
possession of the land since 1887 ; that it had been recorded in the 
proceedings of 1895 as having rights of occupancy, and that in any 
case the judgment in a suit of 1891 could not affect rights acocuired 
since 1891. 

Argument has proceeded on the footing that this order of the 
Collector’s must be set aside if the piaintiff is to obtain anything 
more than his bare proprietary right, which he has obtained by be- 
ing admitted to settlement. 

For the appellants itis urged that article 14 of the Limitation 
Act applies to the case, that article runs “ To set aside any act or 
order of an officer of Government in his official capacity, not here- 
in otherwise expressly provided for” and allows a period of one 
year. If this argument ig correct, the suit is barred by limitation 
so far at least as it seeks to set aside that order of the Collector. 
The plaintiff however urges that in article 45 there is express pro- 
vision fora suit of this nature. It runs “To contest an award 
under any of the following Regulations of the Bengal Code ; the 
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Bengal Land Revenue Settlement Regulation 1822.” It gives a pe. 

tiod of three years. It is conceded that the order was passed. 
under Regulatlon VII of 1822, and that the suit was instituted 
within three years from the date of the order. For even if this 
case falls under the Bengal Alluvial Lands Settlement Act 3r of 
1858 that Act extends the Regulation to all settlement under the 
Act. The question therefore ig whether Mr. Ezechiel’s order is an 
award within the meaning: of article 45. We think it is, section 93 
of the Regulation provides that ‘Collector's decisions are judicial 
awards and under section 33 awards may be made in arbitrations. 
The decision in Abdul Kadir v. Mandu Miah (1) seems in point 
We hold that the suit is not barred on the grounds stated. In our 
opinion also the suit is not bad because there is no formal prayer 
to set aside the order of the Collector, section 31 being relied on, 


It is next argued that the plaintiffs are barred by Article 142 of 
the Limitation Act as it is alleged that they have not been in pos- 
session within rz years of suit. The decree of this Court which 
was drawn up after reference to the Surveyor Gencral’s Office, 
gave the Putia Raj relief of three kinds viz, a declaration that they 
were entitled to certain shares in seven villages ; a declaration that 
they were entitled to recover possession of the lands to which they 
had been declared entitled; and a declaration that they were 
entitled to recover mean profits from November 1889 to the date 
on which they recovered possession. 


_- To take the last declaration first, as already pointed out, the 
decree-holders in their execution proceedings did not deposit the 


‘fees which they were called on to deposit for an enquiry into mesne 


profits, and the proceedings were dismissed for default on Septem- 
ber 21, 1904. Ithas notbeen shown that any further step was 
taken in this direction. 

Regarding the other fleclaratious a commissioner was E E 
at the instance of the decree-holder: The commissioner’s proceed- 
ings occupied a large part of the years rgoz and 1903. After 


‘demarcating the land he delivered possession of the shares in the 


five mouzahs (Kaldiar, Majhdiar, Baliadoba, Chainpara, and Khair- 
tola), that is (a), (b) and (c) of this Court’s decree on. July 26, 1902, 
and of the shares in Poolberia and Ramkrishtapur, that is (d) and 
(e) of the decree on June 20, 1903. In each case, delivery of pos- 
session was effected `" by the usual modes of sticking bamboos and 
the beating of drums, and by speaking aloud in Bengali in the pre- 


(1): (1908) 12 C. W, N. gt 
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sence of number of persons of the vicinity, the terms of the TIonour- Civite 
able High Court’s decree and of the parwana of this Court”. 1921. 
adi 
As already mentioned it is not clear what steps were taken by the Midnapur Zemindary 
Collector, but the petition filed by the Putia Raj on November 17, Cor Ltd, 
1903 refers to notices being served on the Raj to take settlement of Nares Narain. 


— 


Mahal No, 3514. 

There can be no doubt therefore that before the end of 1903 
the decree-holders had taken all steps necessary to enforce their 
rights under the decree so far as the decree related to their pro- 
prietary right. . 

The question is whether they did all that they could, and ought 
to have done to get direct and actual possession of the land free 
from the presence of the Company as occupancy-raiyats and 
whether in fact they got such possession. Forif so then the suit 
which was instituted on the 24th September, rora, is within the 
period of r2 years. 

On this and other questions it is important to enquire what it 
was that the respondent got on the execution of the High Court 
decree. This involves the question what it was that the High 
Court gave them. For reasons stated on the issue of ves judicata 
we are of opinion that the High Court decreed not only the right to 
get a settlement but also a right to possession of the land free of 
the alleged jote rights of the appellants which were expressly set up 
in that suit and negatived by this Court. Then did the respond- 
ents execute this decree? It is admitted that execution proceedings 
as abovementioned were taken. Itis not denied that the decree 
so far as it declared the proprietary right of the respondents was 
executed and that so far as such co-proprietary right was concerned 
that what the decree-holder did was effective. But it is said that 
even if the High Court's decree gave relief in respect of the claim 
for jote right made by the appellants (which is denied) that the 
respondents did not execute the decree so as to displace the appel- 
lants’ possession as jotedar. This question is certainly open to argu- 
ment but the following facts induce us to reject the appellants’ con- 
tentions on this head. For we have (in our view of the High Court 
decree) the facts that this Court declared the rights of the plaintiffs 
in that suit free of the alleged jotedar right ; proceedings in execu- 
tion were taken (except for mesne profits which were discontinued) 
with, we must presume, the object of getting what the decree gave. 
And all that could be done was done. For the appellants could 
not have been actually evicted from the property. They were co- 
proprietors and entitled to joint possession with the respondents, 
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The plaintiff could only get rid of the Midnapur Company absolutely 
by a suit for partition giving him exclusive and direct possession ; 
without that no actual possession could be given because it was a 
case of an undivided share. The question is not free from diffi- 
culty owing to the fact that the proprietary and the alleged jote 
rights were vested in the same person. But onthe whole we see 
no sufficient reason for reversing the judgment of the learned 
Judge on this point. Hehas held that the respondents obtained 
such possession in 1902, 1903 asis an answer to the contention 
that they have not been in possession within' 13 years of suit. We 
therefore hold that the suit is not barred under Article 142. 


It was then objected that if it be the fact that full possession was 
got in 1992 and 1903 in the execution, then, since the appellants 
are admittedly in possession there is no allegation in the plaint of 
dispossession. It is true that the cause of action is stated as aris- 
ing on the date of execution and not immediately thereafter. But 
the objection takes too narrow a view of the matter, The sub- 
stantial question is that already stated namely whether the respon» 
dents executed the decree to the full extent of the relief which (we 
hold) it gave him and got such possession as was possible under the 
circumstances. Having regard to the above conclusions it is only 
necessary to here note the appellant’s argument that if in rgo2 and 
1903 the respondents did not get such possession as they are ask- 
ing for in the suit then the respondents should have proceeded by 
execution and that as three years have gone by they are barred. 
On our findings this does not arise. 

A bar is next alleged to this suit in so far that, whilst it is de- 
nied that there is any ves judicata here, it is contended that if there 
is ves judicata then the plaintiffs cannot sue but must proceed not 
by suit but by execution of the High Court decree and that this 
execution ‘is barred, We have dealt with this matter of execution 
in its place. As regards the immediate point it is sufficient to say 
‘that the relief claimed in the present and earlier suit is not the 
same in so far as the suit is for partition. Then the plaint in effect 


_ asks that the plaintiffs’ share on partition should be made over to 


them free of the defendants’ alleged jote right. Since the last High 
Court suit a cloud was thrown on the plaintiffs’ title in this respect 
by the subsequent recognition of the appellants’ alleged jote rights 
which they have themselves also affirmed. Weare of opinion that 
if there ‘is rts judicata, there ig no such bar asthe appellants con- 
tend. Ifthere is no res judicata, the appellants claim to be en- 
titled to jote right by the same title under which they haya proprie- 
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tary right. They claim to have jote right in the whole of estate 
“No, 814 as it existed before its disappearance. It is admitted that 
the appellants had jote rights in 814 but whether the state of the 
appellants’ evidence is such (having regard to the finding of refor- 
mation) that there is no ves judicata, they have established their 
alleged jote right need not be considered having regard to our find- 
ing upon the issue of ves judicata. 


It is next argued on behalf of the appellant Company that the 
plaintiff is estopped from challenging the status of the company as 
tenants on the ground that the second term in the kabuliat which 
he executed on February 9, r9t2—the kabuliat relating to the term 
that expired last March—he undertook to respect the recorded 
rights of raiyats and others. 


So far as the suit claims partition there is no dispute, for it is 
not now contended that there can be no partition of a temporarily 
settled estate as between co-ordinate holders. But so far as the 
suit calls in question the defendant company’s alleged tenancy 
right it is contended for the appellants that the respondent is estop- 
ped by the covenant in his kabuliat executed onthe gth February, 
1912, from disputing the rights of the defendant Company tenants, 
which were in fact recorded, the Company having been entered 
as tenants with a right of occupancy. The ordinary rule in the 
case of such a covenant is that the person entering into it is bound 
to recognise rights so recorded even if such rights were incorrectly 
recorded and had no real existence. The appellants do not rely 
on the covegant as conferring a benefit on them as third parties 
but as a question of title that is certain lands were settled on them 
on certain conditions : and what was given to the respondents was 
aright which was determined by the kabuliat in a particular way 
namely the right to hold the lands in settlement subject to the re- 
corded rights of tenants. It is however to be observed that in this 
case the respondents wished to appeal against the record but sanc- 
tion to appeal was refused and the kabuliat was executed under 
protest subject to the right to question the correctness of the record 
in the civil Court, We are unable to hold that in these circum- 
stances the respondents are estopped as contended. 

We now pass to the issue of res judicata the facts as to which 
are as follows :— 

In the plaint in Title Suit 6 of 1891, the plaintiffs se, members 
of the Putia Raj family, alleged that the revenue authorities had 
been wrong in holding that Watson & Co., and not the plaintiffs, 
were in possession of the land that was being settled in 1837, and 
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Civit. that Watson & Co, dispossessed them by virtue of the order of the 
jaa Board of Revenue that the settlement was to be with Watson & Coe 
parole They admitted that Watson & Co., owned an undivided share of 3 

Midnapur Zemindary : , ki 

Co. Ltd. „annas odd with themselves inthe mahal. Their prayers were as 

a ks follows :— 
Nares Narain. 
— (a) for a declaration that the land appertained to touzi No. 
814 5 > 4 


(b) fora declaration that they were entitled to get settlement 
from the Collector ; 

(c) for recovery of possession ; 

(d) for mesne profits, provisionally estimated at Rs. 1692. 


The defence was (a) that some of the landin suit, wiz, 1g58B. 
IK. roCh. had accreted to their estates chur Hogulberia and 
Niamatpur, as held by the revenue authorities, (b) that the re- 
mainder had accreted to their estates Udainagar, Temadia and 
others ; (c) that they had acquired a right by adverse possession, 
and (d) that the plaintiffs could not in any event obtain khas pos- 
session. Other pleas were raised, but we are not concerned with 
them. 


It was found that the plaintiffs’ claim was barred as to the 
1558-1-10 by adverse possession for twelve years, but that the re- 
mainder of the land was an accretion to mehal No. 814 and that 
the defendants had not been in adverse possession for the statutory 
period. These findings of the first Court were upheld on appeal. 


Regarding khas possession. an issue was framed as follows :— 
“ Are the plaintiffs entitled to recover khas possessign of the land 
in suit? Have the defendants any jotedari. right in the land ”? 
But on December. 28, 1893, the plaintiffs’ pleader made a statement 
in these words *“ The plaintiffs claim only a right to the settlement 
of the disputed land and no other right.” On the same day the 
defendants’ pleadzr made a statement, and asserted that in any 
event khas possession could not be given because the defendants 
had jotedari right in the land. As a result of the statement made 
by plaintiffs’ pleader the learned Judge did not decide the issue. 
He said “ The plaintiffs do not ask for khas possession. Hence it 
is not necessary to enquire whether the defendants have a soda 
tight in. the lands.” 


Watson & Co., ANA an appeal, and raised the guestion 
that the Judge ‘had left open,-in: the eighteenth and nineteenth 
paragraphs of their memorandum, It will be seen from these 
-grounds that the appellants who now contend that the decision of 
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the issue was unnecessary expressly invited this Court.to decide it. Civis 
The 18th of their grounds of appeal ran as follows :—For that the 1931. 
learned: Sub-Judge having held that it was not necessary to eaquirc Mi dapur Zemi ilang 
whether the appellants have jotedari right in tle land in suit, has Co. Ltd. 
erred in giving a decree for possession of the sa ze to the plaintiffs, aia Nagai 
Tne rgth ground was equally explicit and ran “For that it should SN 
have been held that the appellants are entitled to hold most of the 
disputed lands in jote rights and that the plaintiffs have no right to 
evict them from the same without determining tl cir tenancy in the 
manner prescribed by law. The point was pressed in argument 
before this Court. But it was held that there was no evidence in 
support of the conteation. 
The decree that was drawn up in this Court made no express 
mention of the decision on this point in terms: it affirmed the first 
Courts decree with modifications intended to remove uncertaintics, 
In the present suit the plaintiff says that the decree was to the 
effect that the Raj should get possession after ej ctment of Watson 
& Co., that Watson & Co., were ejected and poisession delivered, 
The statement continues * But the plaintiff has notin reality got 
possession of the decreed lands in proper ord:r even in spite of 
their haying obtained possession in manner afo:esaid, and the de- 
fendant company have illegally and without any right been still hol- 
ding possession of the whole of the decreed land, ” 
‘The prayers are as follows :—-(a) for a declaration that the Com- 
pany has not, never has had and never can have jote rights in the 
lands covered by the decree in Title Suit No. 6 of 1891; (b) for 
a patlition of those lands and of the landin Touzi No. 814 as it 
was in 1891 ; (c) for possession of the separate share of 5-a. 15-g. 
a-k. 2-kr,, to be allotted to the plaintiff by the: jectment of the de- 
fendant company ; and (d) for an account and ni :8ne profits &c, 
‘There is no dispute about the identity of the land now in suit 
with the land of the previous suit. 
Now had the matter rested where the Subordinate Judge left it, 
uo such question as we have to discuss would have arisen, Whether 
the suit might and should have been properly determined without 
entering into the question of the tenancy right as the plaintiff ap- 
parently wished to do we need not now enquire. For in fact (as we 
have seen) the present appellants directly insisted on the point 
being tried and alleged that the first Court should have done. so, 
It was contended before us that whatever the appellants might have 
done in this respect the issue in fact was not a necessary or proper 
one to be tried in that suit and that it is open to us to say so, But 


330 


CIVIL. 


poe 


1931. 


ew 
Midnapur' Zemindary 
* Co. Ltd. 


e. 
Nares Narain. 


— 


TAE cALCUTTA LAW JOURNAL. (Vor, XXXII 


we must see first whether this Court adjudged otherwise, that is 
whether this Court having the question before its mind decided thate 
the issue did arise. If so that decision would be as much res 
judicata as the final determination of the issue on the merits. If 
we are of opinion that the Court did so decide we are not concern- 
ed to see whether it did so rightly or not and indeed.cannot do so. 
Now this is not a case as not infrequently happens where inciden- 
tally some point is decided which is not necessary which was not of 
first rate importance or specially brought to the notice of the Court. 
The plaintiff has excludei the question by the statement of his 
pleader. The first Court therefore expressly stated that it could 
not decide it. The defendant the present appellant as expressly 
urged that the Judge was wrong in not deciding this question even 
though his action was based on the plaintiffs advisers statement 
and he asked this Court expressly to decide it. - As this Court did 
so it seems to us that we ought to assume not that it did some 
thing which was unnecessary but that, in sofar asit decided the 
point raised, it must also have decided that the then defendant’s 
objection that the point should be tried was a good one and that 
the issue was one which did arise in the suit. 

Then what did the learned Judges say ? Maclean, C. J., after 
disposing of the question of reformation sets out the three conten- 
tions of the then defendants and present appellants the third of 
which was that the defendants are entitled to jotedari right. On 
this the Chief justice held that no such rights were anywhere re- 
corded nor was there any evidence of such rights, It was he said for 
the then defendants the present appellants to make oft such right 
but that they had not succeeded in doing so. Banerjee, J., states 
the contention “ that the plantiffs cannot claim khas possession as 
the defendants had jotedari rights in the greater part of the lands 
in suit.” He says that that was part of the defence which it was 
necessary to consider. He then points out that the first Court did 
not consider the question of jotedari right necessary to be deter- 

mined, and expressly refers to the ground of appeal that the first 
Court ought to have determined the question of tenancy right and 
held that the possession to which the then plaintiff was entitled was 
subject to the tenant right of the present appellants. It is quite 
cleat from the above that the then defendant’s case’ was present to 
the minds of the Court. The learned Judge then proceeded to 
decide it and held that there was no jote right. If the learned 
Judges had thought the issue unnecessary they would presumably 
baye said so and not decided it, But they did decide it—can it be 
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said under these circumstances that the point was not raised, that sake 

“the Court did not’ consider it to bea necessary issue and did not 1921. 
impliedly decide that it was necessary and did not decide the issue Midnapur Zeshindacy 
on the merits. We think the answer is clearly in the’ negative. Co. Ltd. 


; i v. 
Then what of the decree. It is true that it does not expressly refer Nares Narain. 


to the tenancy right but it gave a decree for possession. What then — 
did it intend to give. For the appellant it is said that all that was 
given was possession as co-proprietor and that the question whether 
such possession was free of the alleged tenancy right was left 
untouched. But if so, what was the necessity of discussing the 
question in thé judgment. We ought not we think to assume 
that the judges discusssed a question which was irrelevant ‘to the 
case and then granted no relief in respect of it: but rather that as 
they had discussed and negatived the alleged tenancy right in the 
judgment they intended to and did give a decreé which should 
give effect to these findings. Ifso, the learned Judge’s decree in 
effect gave to the respondents before us a right to the lands in that 
suit free of the alleged tenancy right claimed. We are of opinion 
therefore that the issue as to the appellants’ right isres judicafa. As 
we are of opinion that the appellants have established no bar to 
the hearing of the suit it is unnecessary to discuss whether notwith- 
standing the finding of the High Court on the goth May 1899 the 
appellants have on the facts established the alleged right in this 
suit. . 

| Inour opinion then the decree of the Subordinate Judge should 
be affirmed, The appeal therefore fails and is dismissed with 
costs, 


A, TM, Appeal dismissed, 
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Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
Sir Ernest Edward Fletcher, Knight, Judge. 


BHABANI NATH ROY AND OTHERS 
2. 
“PURNA CHANDRA SARKAR AND OTHERS * 


Admissibility in evidence-—Conduct of parties—Contract, construction 0f—Saran- 
jami, meaning of. 

Evidence of conduct is admissible if the contract is ambiguous in its ee : 
Hibbert v, Purchas (1). But where the terms of the contract are perfectly plain, 
evidence of conduct is not admissible to vary the terms of the agreement between 
the partles : N. E. Railway v. Hastings (2) and other cases. 

The word Saranjami ordinarily signifies collection charges. 

Where the agreement between the parties was that the fuénidar should pay a 
yearly rental of Rs. 1001 sicca besides Saranjami : 


Held, that the meaning of the clause was that the putnidar should pay 
to the zemindar Rs. 1001 besides collection charges, th that i me the costs and charges 
incidental to the recovery of rent. i 


, Appeal by the Defendants. 
- Suit for arrears of rent. 


The material facts ‘appear from the judgment of the learned 
Chief Justice. se 

B abus: Dwarka Nath Chucherbutty, Surendra Chandra Sen, 
Satis Chandra Sinha, Bansoré Lal Sircar and Phontudra Lal 
Moitra for the Appellants. 


Babu Tarakeswar Pal Chaudhuri for the Respondents, 
The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal by the defendants in 
a suit for arrears of rent on the basisof a Putni lease granted on the 
26th May 1832. The substantial question in controversy is, 
whether the Government revenue was payable by the zemindar or 
by the sufnidar under the terms of the contract. The Courts below 
have answered this question in favour of the zemindar and has 
relied on the circumstance that for many years past the Govern- 
ment revenue has been as a matter of fact paid by the putnidar. 


® Appeal from Appellate Decree No. 660 of 1919, against the decree of P. C. 
De Esq., District Judge of Pabna, dated the 8th January, 1919, affirming” that of 
Babu Nagendra Nath Chatterjea, Subordinate Judge of Pabna, dated the 16th 
April, 1917. 7 4 

(1) (1871) L. R. 4 P. C. 603 (650), (2) (1900) A. C. 260 (263). 
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We are of opinion that evidence of conduct was not admissible for 
the construction of the sufai coatract. Evidence of conduct is 
admissible if the contract is ambiguous in its terms; iddert v, 
Purchas (1). But where, as here, the terms of the contract are per- 
fecily plain, evidence of conduct is not admissible to vary the 
terms of the agreement between the parties: N. E. Railway. v. 
Hastings (2) ; Kiransashi v. Ananda (3) ; Nirod v. Harikar (4). 
Now, in the present case, the agreement between the parties is 
that the gu¢nidar should pay a yearly rental of Rs, 10017 sira, besides 
Saranjami. The varnacular word which is translated “besides” is 
Seoaya;it is not necessary to determine, whether it means “in 
addition to” or “with the exception of,” because the decision of the 
question now before us depends upon the meaning to be attributed 
to the word saranjami. The word saranjami ordinarily signifies 
cellection charges : and, no authority has been produced in support 
of the contention that it may include Government revenue. On 
the other hand, Wilson in his Glossary states that in Bengal, under 
the Mahomedan Government, the term savanjami was applied to 
allowances, sometimes granted or admitted as deductions for the 
charges and expenses of collecting the revenue or other incidental 
expenses made to the zemindars or farmers, The derivative 
meaning of the word is, relating or belonging to apparatus, materials, 
means of support or what is essential to any undertaking. The 
meaning of the clause manifestly is that the du/nidar would pay to 
the semindar Rs, 1001 besides collection charges, that is, the costs 
and charges incidcn‘al to the recovery of rent. That this is the 
meaning of the clause is made manifest by the fact that the rent is 
made payable in monthly instalments, and the next clause which 
refers to payment, month by month, mentions Rs, 1001 and nothing 
else. We further find that there are other clauses in the lease which 
- refer to the payment of furthersums by the putnidar to the landlord ; 
“for instance, the payment of sums required for usual expenses for the 
worship of the deities in the muffussil, as also sums which might 
“be demanded in future by the Government. This could not possi- 
bly include the Government revenue, which had been assessed at 
the time of the Permanent Settlement long before the grant of the 
putni. Besides, itis highly improbable that if the parties had 
really intended that the puénidar should pay.the Government 
revenue in addition to the sum of Rs, 1001 as rent, there should 
have been no express reference to that subject: One would in 
(1) (1871) L. R. 3 P. C. 603 (650), . (2) (1900) A. C. 260 (263). 
(3) (1920) 32 C. La J. 15, (4) (1920) 32 C. L. J. 19. 
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ordinary circumstances expect a clause such as is found in many 


documents, that the pu/vidar would pay the Government revenue and = 
would deliver to the zemindar the receipts granted by the Collector 
for the payments of revenue made from time to time. We are of 
opinion that the meaning of the puin? contract is clear and that the 
putnidar is under no liability to pay the Government revenue. 

The result is that this appeal is allowed, the decree of the 
District Judge modified and a decree drawn up on the basis that the 
putnidars are not liable to pay the Government revenue. The, 
order for costs made by the Court of first instance will stand ; but 
the plaintiffs respondents must pay the costs both before the District 
Judge and here. 

Fletcher, J.—I agree. 


ATM f Appeal allowed.’ 


Before Sir Asutosh Mookerjee, Knichi, Acting Chief Justice, 
and Sir Ernst Edward Fletsher, Knight, Judge, 


MRIGENDRA NATH SAHA AND OTHERS 
v. 
KRISHNA CHANDRA SAHA AND olazrs,* 


Ejectment—Denial of landlord's title in rent suit, given effect to—Fudgment 
in rent suit, effect of—Res judicata—Civil Procedure Code (Act Vof 1908) 
See. 11— Plaintif, what to prove. ; 

In 1915, the plaintiffs sued the defendants for arrears ôf rent for the years 
1319 and 1320 on the allegation that they were their tenants. The suit was dis- ` 
missed on ths 31st August, 1915, on the ground that the plaintiffs failed to prove 
the relationship of landlord and tenant. On the 23rd September, 1916, the plain- 
tiffs instituted the present suit to eject the defendant : 

Held, that the judgment in the previous rent suit was conclusive between the 
parties upon one and one point only, namely,that there was no relationship of land- 
lord and tenant between the parties during the period for which rent was claimed 
in that litigation, viz., during the years 1319 and 1320; Ekabbar v. Hara (1) 
and other cases. 

“Appeal from Appellate Decree No. 2080, of 1918, against the decree of Babu 
Kali Prasanna Sen, Subordinate Judge of Burdwan, dated the 19th August, 1918, 
reversing that of Babu Harendra Lal Sinha, Munsiff of Burdwan, dated the 27th 
September, 1917. 

(1) (1910) 13 C.L. J. 1; 15 C. W. N. 335. 


4 
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. 

That it was open to the plaintiffs to establish that they had a subsisting title 
and that the defendants were liable to be ejected, because they were not tenants, 
af they themselves had pleaded in the rent suit. Further, the plaintiffs were com- 
petent to establish that thcir claim toeject the defendants was not barred by 
limitation, because the plaintiffs had, previous to the years 1319 and 1320, 
possession through the defendants as their tenants. 

Appeal by the Plaintiffs, 

Suit for ejectment. 

The material facts appear from the judgment of the Sanne 
Chief Justice. 


Babus Ram Chandra Mosumdar and Sarat Kumar Mitter for 
the Appellants. 


Babus Dwarka Nath Chuckeroutty and Karunamoy Bose for 
the Respondents, 


The judgments of the Court were as follows : 


Mookerjee, A.C. J.: This is an appeal by the plaintiffs in asuit 
for ejectment. In rors the plaintiff sued the defendants for arrears 
of rent for the years 1319 and 1320 on the allegation that they 
were their tenants, The trial Court held that the relationship of land- 
lord and tenant was established, and decreed the suit. Upon 
appeal, the Subordinate Judge reversed that decision, as he came to 
the conclusion that the plaintiffs had failed to prove the relationship 
oflandiord and tenant, This judgment was pronounced on the 31st 
August 1915. On the 23rd September 1916, the plaintiffs instituted 


- the present suit to eject the defendants, on the basis of the decision 


in the previous suit that the defendants were not their tenants. 
The Court of first instance decreed the “suit upon appeal, the Subor- 
dinate Judge has dismissed the suit, although he has held that the 
title of the plaintiffs had been established. We are of opinion that 
the decree made by the Subordinate Judge cannot be supported. 
The Subordinate Judge has clearly misunderstood the effect of 
the decision in the previous case. The judgment in the previous 
case is conclusive between the parties upon one point and one 
point only, namely that there was no relationship of landlord and 
tenant between the parties during the period for which rent was 
claimed in that litigation, that is to say, during the years 1319 and 
1320. That was the question directly and substantially in issue 
between the parties in that litigation, and the finding thereon, 
which formed the foundation of the decree of dismissal is conclu- 
sive: Lkabbary Hara Bewak (1); Panchu v. Chandra Kant (2) ; 
(1) (1910) 13 C. L.J. 13 15 C. W. N. 345. 
(2) (1909) 14 C. L. J. 220. 
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Civit. : Hara Chandra v. Bepin Rekary (1); Nauji Koer vy. Umatul (a) ; 
ie: Bayyan v. Surya (3); Velusani v. Bommachi (4) ; Ramakrishna y. 
shicigen Ja Krisknasami (5). But it is a mistake to attribute a larger measure of 
x ane finality to that decision. Consequently it is open to the plaintiffs to 


aD establish that they had a subsisting title and that the defendants were 
Mookerjes, A. C. Fe liable to be ejected, because they were not tenants, as they them- 
~~ selves had pleaded inthe rent suit. Further, the plaintiffs were 
competent to establish that their claim to eject the defendants was 
not barred by limitation, because the plaintiffs had, previous to the 
years 1319 and 1320, possession through the defendants as their 
tenants, These questions must be decided on the evidence on the 

record, 


The result is that the decree. of the Subordinate Judge i is set 
aside and the case remanded to him for reconsid eration. 

Costs will abide the result. 

Fletcher, J.—I agree. 5 
A. T.-M, < Appeal allowed ; Case remanded, 


(1) (1910) 13 C. L. J. 38 (2) (911) 15 C L. J. 653. 
(3) (1912) 1. L. R. 37 Mad. 70. (4) (1913) 25 M. L. J. 324. 
(5) (1918) 36 M. L, J. 641. 


Before Sir Asutosh Mooherjee, Knight, Acting Chief Justice, and 
Sir Earnest Edward Fletcher, Knikki, Judge, 


Civit. - KAMINI KUMAR CHANDA, THE CHAIRMAN OF 


t970; THE SILCHAR MUNICIPALITY. 
Nengah 
Fung 1. : D. 


REBATI RAMAN DAS.* : a 


| 
at 


Contract for service—Not yearly hiring—Reasonable notice. 


If no custom or stipulation as to notice exists, and if the contract of, service is 
not one which can be regarded asa yearly hiring, the service is têrminabié by 
_reasonable notice’: Fairstan v. ‘Oakford (1). 

The plaintif brought a suit against the Chairman’ of the Silchar- Municipality 

* Appeal from Appellate Decree No. 1546 of 1918, against the decree of 
Babu Phanindra Mohan Chatterjee, Subordinate Judge of Cachar, dated the 6th 
“May ‘1918 affirming the decree of Babu Brindaban Chandra De, Extra-Assistant 
Commissioner and Munsiff of Silchar, dated the 31st January, 19183» 

(1) (1860) 5 H. and N. 635-(636). - 
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or recovery of wages. While .he held the appointment ¿f head clerk and ac- 
eountgnt he was suspended on tbe 2sth November, 1915, under orders of the 
Vice-Chairman. He remained under suspension till the 27th April, 1917, when 
he was removed permanently from the post., No reasons were assigned for his 
suspension or removal : 


Held, that he was entitled to his wages during the whole of the period for 
which he was under suspension. 

Appeal by the Defendant. 

Suit for recovery of wages. 


The material facts appear from the judgment of the learned 
Chief Justice, 3 : 


Babus Jyoti Prosad Sarbadhikari, Jnanendra Nath Dutt and 
Sudhir Chandra Dutt for the Appellant. 


Dr. SaratC handra Basak and Babu Birendra Chandra Das for 
the Respondent. 


The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal by the Chairman of 
the Silchar Municipality in a suit instituted against the Municipality 
by the plaintiff for recovery of wages. The plaintiff accepted an 
appointment under the commissioners on the 25th July, 1895, and 
held various offices from time to time till ultimately he was ap- 
pointed to be the Head Clerk and Accountant on a salary of 
Rs. 50a month. While he held such appointment, he was sus- 
pended on the 25th November 1915 under orders of the Vice- 
Chairman, He remained under suspension till the 27th April, 
1917, # e. for a period of one year five months and two dayı, when 
he was removed permanently from his post. No reasons were 
assigned for hid suspension or removal. In the present suit, he 
sues to recover his wages fromthe 25th November 191; till the 
a7th April, 1917, less the amounts which were paid to him by way 
of compassionate allowance for five months and five days during 
the period of suspension. In our opinion, there is no arswer to 
the claim. 

It is not necessary for us to investigate the powers of the Muni» 
cipality to dismiss servants, because, the piaintiff does not seek to 
recover damages for wrongful dismissal. It is perfectly plain that 
as the plaintiff was not dismissed till the 27th April, 1917, and as 
ño reasons were assigned for that remova, from his office, he is en- 
titled to his wages during the whole of the period for which he was 
under suspension. 

It was contended for the appellant that the Municipality was 
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Civiu entitled to remove the plaintif without notice and without assign- 
1920, ment of reason. We are unable to uphold this contention as well” ' 
ww. 


founded on reason and principle. It has been held in England 3 
that if no custom or stipulation as to notice exists, and if the con- ` 
MER tract of service is not one which can be regarded as a yearly hiring, 
Mookerjee, A. C. 9. the service is terminable by reasonable notice. In support of this, 
as proposition, reference may be made to the case of airman v. 
Oakford (1), where Pollock, C. B, pointed out that in the case“of 
clerks in superior positions three months is regarded as the period 
of reasonable notice. [See algo the observations of Abbott, C. J. in 
Huttmann v. Boulnois (2).]’ The same view has been taken in the 
cases of Foxall v. International Land Credit Co. (3); Gandell yv, 
Pontegny (4) ; MacDowall’s case (5). It is further stated in the judg- 
ment of the Court of first instance, and that finding | has not been 
disturbed by the Subordinate Judge, that no reasons were assigned 
for the removal of the plaintiff ; it has not been found that he was 
temoved for misconduct alleged and proved. < 

In these circumstances, the suit has been rightly decreed, and 
this appeal is dismissed with costs. 


Fletcher, J.—I agree. 


Kamini 


v 
Rebati, 


ATMO O i Appeal dismissed. 
(1) (1860) 5 H. and N. 635 (636). 
(2) (1827) 2 C. and P. 510. (3) (1867) 16 L. T. 637. 
(4) (1816) r Stark 198. (5) (1856) 32 Ch. D. 366. 
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Before Mr. Justice Teunon and Mr. Justice Ghosh. 
JAMUNA DAS KIJRIWALA 


CRIMINAL. 
kan v. 
1921. 
we ; HANUMAN BAKSH MARWARI. s 
Fanuary al. 
— Arbitration—Criminat Procedure Code (Act V of 1898), Sece 145 Sub-Sec. (5) . 
— Possession. 


In proceedings under section 145 of the Code of Criminal Procedure, a refor 
ence to arbitration is not contemplated. The section directs the Magistrate to 


* Criminal Revision No. 1070 of 1920, against the order of the Deputy Magis- 
trate of Howrah, dated the 16th August, 10206 
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receive evidence himself and in consideration of such evidence to decide the 
question of actual possession: Banwari v. Hriday (1). But ifthe parties had 
privately referred the dispute to arbitration and the award of the arbitrators had 
been accepted by both, the Magistrate would have had ground for proceeding 
under sub-section 5 of section 145. i 

Application for revision under section 435 of the Code of Crimi- 
nal Procedure by the First Party. 


The material facts appear from the judgment. 
Babu Satindra Nath Mukherjee for the Petitioner. 
Babu Manindra Kumar Bose for the Opposite Party. 


The judgment of the Court was as follows : 


This Rule is concerned with certain proceedings under the pro- 
visions of section 145 Criminal Procedure Code. The dispute be- 
tween the parties is as regards a small strip of land measuring more 
or less 2 cottas r chattak. The initial order under the provisions 
of the first sub-section of section 145 was drawn up on the 28th 
April r920. 


On the 2and June the parties filed before the Court a joint peti- 
tion in which they represented that in order to an amicable set- 
tlement of their dispute they had appointed arbitrators and that by 
the arbitrators’ decision as regards the proceedings taken against 
them they will be bound. This reference made by the parties, it 
appears was made to 5 arbitrators, and on the 16th August 1920 
an award signed by 4 of the 5 arbitrators was submitted to the 
Court. Both parties contended that the award was illegal and in- 
valid mainly on the ground that in coming to their decision the 
four arbitrators had ignored the fifth. There was also a ground it 
may be observed, that the award has not dealt with the question of 
actual possession: In proceedings under section 145 Criminal Pro- 
cedure Code it has been held inthe case Banwari v. Hriday (1), 
that a reference to arbitration is not comtemplated. The section 
directs the Magistrate to receive evidence himself and in a consider- 
ation of stich evidence to decide the question of actual possession. 
No doubt if the parties had privately referred the dispute to arbitra- 
tion and the award of the arbitrators had been accepted by both 
the magistrate would have had ground for proceeding under sub- 
section 5 of section 145 Criminal Procedure Code. But in the 
present case neither party accepts the award and both parties con- 
tend thet it is an invalid award. 


(1) (1905) 1, L. R. 32 calc. 952; 1 C, L, J. 432. 
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-" Under these circumstances’ we must make. this rule absolute 
and direct the magistrate to take up proceedings afresh at tle 
point reached on the 22nd June last and to proceed to decide the 
case in due course of law. 


ATM Rule made absolute, 


APPELLATE CRIMINAL 
Before Mr. Justice Teunon and Mr. Justice Ghose, 
ABDUL RAHIM MIR AND ANOTHER 


De 
EMPEROR.* 


Fury trial—Officers alleged to be acting under sections 127 and 128 af the Code 
of Criminal Procedure (Act Vof 1898)—Instructions to be given to jury— 
Verdict of jury, concurred in by Sessions Fudge, set aside. 


Where the defence in a complaint under sections 144, 304 and 324 of the 
Indian Penal Code, in substance, was that the Sub-Inspector and the accused, the 
two constables, under his orders, were acting in pursuance of the provisions con- 
tained in sections 127 and 128 of the Code of Criminal Procedure, and the prose- 
cution, as instituted, was one that required no sanction, the jury should be told that 
if they could not accept the case for the prosecution, they would have next to con- 
sider the provisions of sections 127 and 128 of the said Code and determine whether 
the Sub-Inspector acted or meant to act under those sections and whether the ac- 
cused Constables acted under his orders. Ifthe jury were unable to accept the 
case for the prosecution, and, on the contrary, accepted the, defence as above sct 
out the prosecution could not be continued in the absence of the sanction of the 
Governor-General in Council and the accused were entitled to an acquittal. Only 
if the jury negatived both the case for the prosecution and the case for the defence, 
was it necessary for them to consider the further questions then arising, namely, 
whether the accused acted in the exercise of the right of private defence and 
whether they had or had not exceeded that right. 


Where the above instructions were not given to’ the jury, the verdict of the 
jury, though concurred in by the Sessions Judge, was set aside. 


Appeal by the two Constables under section 410 of the Criminal 
Procedure Code. i ` 


The material facts were stated in the judgment. 


*Criminal Appeal No. 696 of 1920, against ‘the “order of I, Ullah Tisd., 
Sestions Judgojof Facidpur,.dated the 5th October, 1920, 
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Babus Dasarathi Sanyal, Debendra Narain Bhattacherjee and 
Lalit Mohan Sanyal for the Appellants. 


Babu Manmatha Nath Mukherjee for the Crown. 


The judgment of the Court was as follows: 


In this case it appears that inthe District of Faridpur, on op- 
posite side of the river Kumar there are two hats one at Kabirajpur 
on the south bank, one at Gosaidia on the north bank :—The 
Kabirajpur hat belongs to the Moharaja of Cossimbazar and one 
Dbulu Mia and is within the jurisdiction of the Rojair Police Sta- 
tion. The Gosaidia Hat belongs to an influential Zamindar named 
Krishna Das Roy and is within the Madaripur Station. The dis- 
tance between the two hats is some 670 yards and both sit on the 
same days namely Mondays and Fridays. 

The case for the prosecution then was that the officers of the 
Rajair Police Station entered into conspiracy with the men of 
Cossimbazar and Dhulu Mia to suppress the Gosaidia Hat and in 
pursuance of that conspiracy, these police officers, chowkidars and 
others, the men of Co3simbazar and Dhulu Miah some 5o to 60 in 
all, armed with guns spears and .lathies, marched in a body against 
Gosaidia. When they had proceeded some distance they were mat 
by two of Krishna Das Roy’s caretakers named Ulfat and Meher 
who sought to bar their progress. An altercation ensued and in the 
course of the altercation constable Abdul Rahim Mir fired shooting 
Ulfat and constable Benode Bandhu Banerjee similarly fired shoot- 
ing Meher. Ulfat died of his injuries on the following day. 

Five persons were placed on their trial namely Abdul Rahim, 
Benode Bandhu Banerjee and 3 others, Sitanath De Dafadar, 
Sonaulla Chaukidar and one Rafi Mia. The charge against Abdul 
Rahim was that he had caused the death of Ulfat and so committed 
the offence punishable under section 302 or section 304 of the 
Penal Code. Against Benode Bandhu there was a charge under 
section 326 of causing grievous hurt to Meher, and against him and 
the last named three there were further charges of rioting, and, in 
reference to the act of Abdul Rahim and the death of Ulfat, of 
committing the offence punishable under section 304 read with sec- 
tion 149 of the Code. In these charges the common object of the 
unlawful assembly in the course of which rioting and the other 
offences charged were committed was set out as being “ the com- 
mon object of assaulting the people of Gosaidia Hat and of raiding 
and breaking up of the said hat.” 
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CRIMINAL, The case for the defence was that on the 2nd of September in- 
1921. formation was received at Rajair from a Cossimbazar officer that on 
heer BANA; the following day, being a Monday and a hat day, a breach of the 
é v. peace was anticipated. Next morning the Sub-Inspector with the 
ARRON 2 constables, the daffadar, and some chowkidars proceeded to the 


spot. They founda large number of men armed with spears, 
shields and lathies, crossing in a boat or boats and making for 
Kabirajpur, where there was a similar large body of men also armed. 
The men crossing were turned back. They re-assembled on the 
north bank, The Sub-Inspector commanded them to disperse, and 
when they paid no heed, Called upon the constables and chowkidars 
to disperse and arrest them and also threatened to fire. In their 
attempt to disperse the assembly the constables and chowkidars 
were surrounded, and being attacked by the ringleaders, Ulfat and 
Meher who were armed with long spears (Katras) and shields, the 
constables eventually fired, Abdul Rahim shooting Ulfat, and Benode 
shooting Meher. 
` The trial was by Jury and the Jury by their unanimous verdict 
found the appellant Abdul Rahim guilty under section 304, Benode 
Bandhu guilty under section 324 and acquitted all the accused of 
all the other charges. The learned Sessions Judge agreed in the 
verdict. - 
Ordinarily the verdict thus arrived at would be conclusive but 
in this case we find that the defence (which was in substance that 
the Sub-Inspector being- the officer in charge of the Rajair Police 
Station and the two constables under his orders were acting in pur- 
suance.of the provisions contained in sections 127 and 128 of the 
Criminal Procedure Code) and the result of that defence, if believed 
were not placed or properly placed before the Jury. The 
prosecution as instituted was one that required no sanction, But the 
Jury should have been told that if they could not accept the case for 
the prosecution, they would have next to consider the provisions of 
sections 127 and 128 of the Code of Criminal Procedure and deter- 
mine whether the Sub-Inspector acted or meant to act under those 
sections and whether the constables acted under his orders. If the 
Jury. were unable to accept the case for the prosecution, and on the 
contrary accepted the defence as above set out, it followed 
that in the absence of the. sanction of the Governor-General-in- 
Council the prosecution could not be continued and the accused 
were entitled to an acquittal. Onlyif the Jury negatived both the 
case for the prosecution and the case for the defence, was it 
necessary for theni to consider the further questions then arising 
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namely whether the appellants acted in the exercise of the right of 
private defence and whether they had or had notexceeded that right. 

No such instructions were given to the jury and we have there- 
fore to consider whether we should direct a retrial. 

Now from the verdict of the jury, and the agreement of the 
Judge therein it is clear that the Sessions: Judge and jury accepted 
the case for the prosecution. It is not so clear. that the jury accept- 
ed the primary defence but from the observations to be found at 
pages 62 to 69 of the charge it would seem that the judge did 
though he failed to appreciate the necessary result, In this 
connection we may also refer to the rs? complaint of Abdul Karim, 
and the depositions and statements of prosecution witnesses Meher, 
Anwari Mia and Bhubon Mohan Banerji. We next find that when 
discussing the special charges under sections 302 and 304 
against Abdul Rohim and against Benode Bandhu under section 
326, the learned judge stated tothe Jury that the accused only 
admitted an offence under section 324 and again repeated the state- 
ment of an admission when dealing specially with the case of Abdul 
Rohim. It may be that the Sessions Judge intended to say that 
the accused admitted the doing of the act which unless justified in 
the lawful exercise ofthe right of private defence would constitute 
the offence punishable under section 324. But there was no admis- 
sion by either Appellant of the commission of any offence, and the 
instruction given by the Judge in the terms actually used was 
gravely misleading. Having regard to all the circumstances of the 
case and the long period of time ihat has now elapsed we are of 
opinion that by directing a retrial no useful purpose will be served. 
We therefore set aside the conviction of and the sentences passed 
upon the appellants and direct that their bail bonds be now dis- 
charged. 

In conclusion we should point out to the learned Judge that to 
take the witnesses one by one in the order of their examination and 
to place their disconnected statements before the jury is not in 
general very helpful. More assistance will be derived by the jury 
from a careful collocation of the evidence, as it bears on the several 
allegations of the respective parties. We may further add that to 


~ read to the jury the exposition of the law of England we the use of 


military force to be found in paragraphs roo to 103 of the and 
Edition of Maynes commentaries could only serve to confuse the 


.jury and to distract their attention from the facts with which they 


had to deal in the present case. . 
AT M . Appeal allowed ; Accused acquitted. 
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APPELLATE CIVIL. 


l Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
Sir Ernest Edward Fietcher, Knight, Judge. 


BALARAM GURIA AND OTHERS 
z i 


SYAMA CHARAN MANDAL AND OTHERS," 


Co-owner—Adverse possession—Second appeal—Question of adverse possession 
' a mixed question of fact and law—Inference. 


Fossession is never considered adverse, if it can be referred to a lawful title, 
Possession of one co-parcener cannot be held prima facie as adverse to other co- 
parceners : Corea v. Appuhamy (1) aud other cases. 


The fundamental rule is that the entry and possession of land under the com- 
mon title of one co owner, will not be presumed to be adverse to the others, but 
will ordinarily be held to be for the benefit of all The possession of one co- 
owner is, in itself, rightful and does not imply hostility, as would the possession ` 
of a mere stranger. The law will never construe a possession ‘tortious, unless from 
necessity ; on the other hand, it will consider every possession lawful, the com. 
mencement and continuance of which is not proved to be wrongful ; and this, 
upon the principle, that every man shall be presumed to act in obedience to his 
duty, until the contrary appears. In other words, the only difference between 
the possession of a co-owner and other cases is, that acts, which, if done by a 
stranger, would ger se be a disseisin, are, in the case of tenancies in common, 
perceptible of explanation consistently with the real title ; acts of ownership are 
not, in tenancies in common, acts of disssisin ; it depenis upon the intent with 
which they are done and their notoriety ; the law will not presume that one tenant 
in common intends to oust another; the fact mast be notorious and the intent 
must be established in proof- g 


The mere execution of a conveyance ofa portion of land by some of the co- 
owners in favour of their relative, is not an act of such notoriety as to impress on 
the other co-owners that their co-sharers who lived in the village and occupied 


“the joint property, intended to set up a hostile title against them. 


The question of adverse possession isa mixed question of fact and law: 
Lachmeswar v, Manowar (2). g 

When the Court of second appeal is called upon to consider whether from the 
facts found an inference can fairly be drawn that the possession was adverse, it is 
a question of law which fhe Court is entitled to investigate. The facts found 
need-not be questioned ; it is the soundness of the conclusions from them that is in 
question, and this is a matter of law: Satgur v. Rajkishore (3) and other cases. 

# Appeal from Appellate Decree No. 2110 of 1918, against the decree of 
Babu Bepin Chandra Chatterjee, Subordinate Judge of Jessore, dated the aznd 
August, 1918, reversing that of Babu Sarat Chandra De, Munsiff of Narail, dated 
the 31st July, 1917. 

0) (1912) A. C. 230. (2) (1891) L. R. 191. A. 48; 1. L. R. 19 Cale. 253. 

A) (1919) L L. R. 4z Al. 152. 
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Appeal by the Plaintiffs. 
Suit for recovery of possession of land on declaration of title, 


The material facts appear from the judgment of the learned 
Chief Justice. 


Babus Surendra Chandra Sen and Hemendra Chandra Sen for 
the Appellants. 


Babus Sarat Chandra Roy Chowdhury and Mukund | Bekary 
Mullick for the Respondents. 


The judgments of the Court were as follows : 


Mookerjee, A.C. J. This is an appeal by the Plaintiffs in a 
suit for recovery of possession of land on declaration of title, 
The land belonged to one Bhagirath Majhi who left four sons, 
Gangadhar, Baikuntha, Lakhan and Jharu..Baikuntha and Jharu 
left the ancestral home and went to reside in a different village. 
The plaintiffs claim title by purchase from the representatives of 
Baikuntha and Jharu. The defendants claim title by purchase 
from the representatives of the othertwo brothers. The substan- 
tial question in controversy between the parties is, whether the title 
of Baikuntha and Jharu was extinguished by adverse possession on 
behalf of their brothers. The Court of first instance found that 
adverse possession had not been established, and decreed the suit. 
The Subordinate Judge has taken a different view, and has dismiss- 
ed the suit. The Subordinate Judge has found that Baikuntha and 
Jharu removed to another village, that the predecessors-in-interest 
of the plaintiffs were not in possessio: for 50 years, that during 
this period the property was possessed by the co-owners, that the 
predecessors-in-interest of the defendants have alone paid rent to 
the superior landlord, and have dealt with the property as their 
own since at least 1878. The appellants have contended that 
assuming that these facts have been correctly found, they do not 
show that the title of tbe predecessor of the plaintiffs was ex- 
tinguished by adverse possession on the part of their co-owners, 

It is plain from the judgment of the Subordinate Judge that he 
has not kept in view the principles applicable to cases of thi charac- 
ter, which must now be deemed to be well-settled and beyond 
controversy. The question has been considered by the Judicial 
Committee in three recent cases, namely, Corea v, Appukamy (1) ; 
Mutit Nayagain v. Brito (2); Hardit Singh v. Gurmukk 
Singh (3). Inthe first of these cases Corea v. Appuphamy (1) 

(1) (1912) A. C. 230 (2) (1918) A. C. 895. 

(4) (1918) 28 C. L. J. 437. 
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Lord Machaghten cited with approval the dictum of Vice-Chancellor 
Page Wood in Thomas v. Thomas (t), namely that possession is - 
never considered adverse if it can be referred to a lawful title; ~ 
and held that possession of one co-parcener could not be held 
prima facie as adverse to other co-parceners. Lord Machaghten, 
however, added that in former times before the statute of William IV 
when the justice of the case seemed to require it, juries were some 
times directed that they might presume an ouster. This is borne 
out by the judgment of Lord Denman C. J. in Culley v. Doe 
Dem Taylerson (2) where we find the following observations : 
" Genarally speaking, one tenant in common canhot maintain 
an ejectment against another tenant in common, because the 
possession of one tenant in common is the possession of the 
other, and, to enable the party complaining to maintain an eject- 
ment, there must be an ouster of the party complaining. But, 
where the claimant, tenant in common, has not been in the 
participation of the rents and profits fora considerable length of 
time and other circumstances concur, the Judge will direct the 
Jury to take into consideration whether they will presume that 
there has been an ouster ; as to which see the cases of Doe Dem 
Fiskar v. Prosser (3) Doe Dem Hollings v. Birds (4) ; and Doe Dem 
White v, Cuf (5). The same view was taken by Lord Dunedin ' 
in Muttu Nayagain v. Bristo (6), and by Lord Buckmaster in 
Hardit Singk and others vy. Gurmukh Singh and others (7) 
Among the cases in this Court, reference may be made to the 
decisions in Jogendra Nath Rai v. Baladeo Das (8); Ayenenussa 
Bibi v. Sheikh Isuf (9); Loke Nath Singhv. Dhakeswar Prosad 
Narayan Singh (10); and Narendra Bhusan Roy v. Jogendra 
Nath Roy (11): In the words of the judgment in the first 
of these cases, the principle may be stated in the following 
terms. The fundamental rule is that the entry and possession 
of land under the common title of one co-owner, will not be pre- 
sumed to be adverse to the others, but will ordinarily be held to be 
for the benefit of-all. The obvious reason for this rule is that the 
possession of one owner is, in itself, rightful and does not imply 


(1) (1855) 2 K. and J. 79 (83)- (2) (1840) 11 A. & E. 1008 (1014). 


(3) (1774) 1-Cowp. 217. (4) (1809) 11 East. 49. 
(5) (1808) 1 Camp. 173. . (6) (1918) A. C. 895. f 
(7) (1918) 28 C. L. J. 437. (8) (1907) I. L. R. 35 Calc. 961. 


(9) (t912)716 C. W. N. 849. 
(10) (1914) 21 C. L. J. 253 5 20 C. W. N. 51. 
(18) (1916) 20 C. W. N. 1258. 
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hostility, as would the -possession of a mere stranger. The law 
will hever construe a possession tortious, unless from necessity. ; 
on the other hand, it will consider every possession lawful, the 
commencement and continuance of which is not proved to be 
wrongful ; and this, upon the plain principle, that every man 


shall be presumed to act in obedience to his duty, until the con-, 


trary appears. In other words, the only difference between the 
possession of a co-owner and other cases is, that acts, which, if 
done by a stranger, would ger se be disseisin, are, inthe case of 
tenancies in-common, perceptible of explanation consistently with 
the real title ; acts of ownership are not, "in tenancies in common, 
acts of disseisin ; it depends upon the intent with which they are 
done and their notoriety ; the law will not presume that one tenant 
in common intends to oust another ; the facts must be notorious 
and the intent must be established in proof. Now, if we apply 
these principles to the case before us what is the position ? Stress is 
laid on the fact that the predecessors of the plaintiffs. left the village 
fifty years ago, and that the property was thereafter in the occupa- 
tion of their brothers. There is however, nothing to indicate that 
their possession of thé entire property was in its inception unlawful. 
On the other hand, the presumption is that the co-owners possessed 
the entire property in their character as co-owner as they were 
entitled to do when the co-tenants were in another place. It is 
next urged that these co-owners, who were in enjoyment of the 
entire profits alone paid rent to the superior landlord. The obvious 
answer is that the rent to the superior Jandlord would have to be 
paid in any event, as otherwise the tenancy would be sold; and, it 
may be presumed that, when the entire rent was paid by the per- 
sons who took the whole profits, they only did what might be expec: 
ted from them in the circumstances. It is then said that the absent 
co-tenants did not put forward any special claim when succession 
took place by reason of death in the family. But this is conduct 
which admits of an obvious explanation ; the persons who were in 
possession as co-owners would.be entitled to continue in possession 
as co-owners, notwithstanding the death of one or other of, the 
co-tenants. Finally, it is contended that one of the co-owners has 
dealt with the land as his own since 1878. This statement is 
of a somewhat sweeping character. On examination, it appears 
that on the 18th March 1878 this co-owner transferred the entire 
lands or only a portion thereof (this is a point upon which the 
two parties are not here agreed) to his infant nephew, Whether 
this was a real transaction ur not may be a matter of doubt; the 
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Mookerjec, A. Co Fo 


' 


1448 THE CALCUTTA LAW JOURNAL [Von KAKI. 


Civil. ‘Court of first instance was ‘inclined to the view that’ this was a 
ioo. ' fictitous transaction.’ The infant, on attainment of age, ‘on -tife 
plied 23rd December'1g902 transferred the property to one Kuoja/ Biswas 
Oe! (the Second defendant who on the 23rd March rgo8 transferred it 

' Syaina Charan. to the first defendant Shyama Charan Mondal. The trial Court 





- Mõokerjee, A.C. ¥. expressed the opinion that these frequent transfers were calculated 

oe. to create considerable suspicion about the reality of possession of 
the successive transferees. The question, thus, arises, whether the 
conveyance of the r8tü March 1878 can be treated as an act of 
ouster of the predecessor of the plaintifs. We are not prepared 
to hold that the mere execution of the conveyance was an act of 
such notoriety as'to impress on the predecessors of the plaintiffs 
that their co-sharers who lived in the village and occupied the 
joint property intended to set up a hostile title against them. 
In our opinion, it is impossible to hold on the facts found, that 
‘the title of the predecessors of the plaintiffs was extinguished by 
“adverse possession, on the part of their co-owners. 


It has been contended on behalf of the respondents, as a last 
resort, that this is a mattér with which we are not competent to deal 
in second appeal: It is plain, however, from the decision of- the 
Judicial Committee in the case of Lachmeswar v. Manowar (1), 
that the question of adverse possession which we have to deter- 
"mine is a mixed question of fact and law. In respect òf the “facts 

“found by the lower appellate Court, which is the final Court, 
competent to deal with facts, we are bound to accept them as con- 
clusive. But when we are called upon to consider whether, from 
the facts found an inference can fairly be drawn that the possession 
was adverse it is a question of law which we are entitled to inves- 
tigate.’ The facts found need not be questi ned; it is the soundness 
of the conclusions from them ‘that is in question, and this is a 

3 matter of law. See also Ramgopa! v. Shamskhaton (2) Salgar y. 
Rajkishore (3) ; Lshan x. Bishu (4) ; Rajatam v. Ganesh (5) ; Raja 
Makund v. Gopi, (6); Maruti v. Bunubai (7); Venkalesh v. Bhavani 
(8); Rajaram vy.’ Nanchand (9); Pandurang v. Anant (10); 
Ganapati v. Raghunath (11.) d l 


(1) (1891) L. R. 19 1. A. 48; LL. R. 19 Calc. 253. 
(2) (1892) L. R, 191. A. 228; I. L. R. 20 Cale. 93, 


(3) (1919) I. L. R. 42 All. 152. (4) (1897) 1. L. R. ag Cale. 825. - 
(5) (1895) 1. L. R. 21 Bom. 915 (6) (1914) a1 C. L. J. 45 

(7) (1902) 4 Bom. L. R. 801. (8) (1903). 5 Bom. „L. R. 174 5 in 
(9) (1903) 5 Bom, L. R. 225.  , , (10) (t903) 5 Bom, L. R. 956» 


(11) (1909) 11 Bom. L. R, 1087; J. L. R. 33 Bom 712. ERG 
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a -The result is. that this. appeal. is allowed, the decree. of. the . 


Subordinate Judge set aside and that of the Court of first instance. 
restored with costs, in all the Courts. : 


Fletcher, J:—I agree. 
AUT. M. 4; : Appeal allowed, 
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“Before Sir Asutosh Mooherjée, Knight, Acting Chief Justice, 
and Sir Ernest Edward Fi letiher, Knight, Judge. 


RAJA BEJOY SINGH DUDHURIA 


D. 
AK HEM CHANDRA CHOWDHURY®. 


Lk {ibility Coe of cadastral survey ana søtilement—Proportionate sum paid 
`- by Zemindar—Personal liability —Putni lease—Construclion—Bengal 
_ Tenancy Act (VIII of 1885), Sec. 114 (1) and (3). 


_-- The intention of the Legislature in framing section 114 (1) of the Bengal 
Tenancy Act, is to make the expenses of the proceedings under chapter X of the 
Act liable to be defrayed, either in their entirety or in part, at the discretion of 
the Local Government, by the landlords, tenants and occupants of land‘in that 
‘local area, estate, tenure or part thereof, within which the settlement operations 
have been carried out ; and, the question of apportionment amongst the persons 
so liable to defray the expenses of the proceedings, is a. matter for decision by the 
-Local Government, Hence thisis an assessment not upon the land but upon 
.cortain persons in respect of the land. : 


+ Sub-section (3) of section 114 of the Bengal Tenancy Act, whether it be taken 


to have a wide or a narrow operation, does not make the expenses an assess: i 


-ment on the land, 


A putni lease, after providing for the payment of the tisual cesses, proceeded 
as. follows : “ should any tax, toll, rent or whatever sum under whatever deno- 
mination be assessed in juture, then the Same should be paid by the lessee if they 
were assessed on the two taluks, but it was to be payable to the lessor if the 
same was assessed not on the faluks but on the lessor’s income.” 


Held, that the sum assessed by Government for, the cost of the cadastral sur- 


vey and settlement, as payable by the zamindar under section 114 of the Bengal . 


*Appeal from Appellate Decree No 1417 of 1919, against the decree of Deben- 
dra Prosad Bagchi Esq, District Judge of Mymensingh dated the rath „April, 
1919, affirming that of Babu Sarat Chandra Bose, Subordinate Judge of Mymen- 
singh, dated the 23rd ‘May, 1918. 
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Tenancy Act, was not an assessmeut upon the taluks, snd could not be recovered, 
uñńder the terms of the lease, from the putnidar. 
Appeal by the Plaintiff. 
Suit for recovery of money. 


The material facts appear from the judgment of the learned 
Chief Justice. 


Babus Mahendra Nath Ray and Ram Chandra Mosumdar for 
the Appellant. 


Babu Joges Chandra Roy for the Respondent. 
The judgments of the Court were as follows. 


Mookerjee, -A. C. J.—This is an appeal by the plaintiff in a 


suit for recovery of money. The plaintiff is the proprietor of two 
taluks which he holds under the Government ; the defendant holds 
a putni taluk under him created on the 26th May, 1888. 


It appears that proceedings were taken by the Local Govern- 
ment under Chapter X of the Bengal Tenancy Act, and an assess- 
ment was made of the cost of the cadastral survey and settlément 
in accordance with section 114. The case forthe plaintiffis that 
he was called upon by the Government to pay Re. 958-7 annas as 
his proportionate share of the cost. The sum was paid in two in- 
stalments, on the 8th August 1916 and 4th October 1916. . The 
present suit was instituted on the 7th January 1918, on the allega- 
tion that under the terms of the fufni contract the sum paid by the 
plaintiff to the Government was recoverable by him from the de- 
fendant. 

The defendant denied liability and stated that he himself had 


paid to Government Ra. 1,442 as his proportionate share of the, 


cost of the survey and settlement. It may be stated at the outset 
that the circumstance that the defendant has paid to Government, 


what was assessed as his proportionate share of the cost of survey. . 


and settlement does not absolve him from his liability, if any, under 


the terms of the øużn contract : and, the question for decision is, . 


whether under the terms of that contract the sum paid by the cs 
tiff is recoverable by him from the defendant. 

The lease, after providing for the payment of the usual cesses 
proceeds as follows : “should any tax, toll, rent or whatever sum 
under whatever denomination be assessed in future, then the same 
should be paid by the lessee if they were assessed on the two 
taluks, but it was to be payable to the lessor if the same was as- 


sessed not on the /a/sks but on the lessors income.” The ques- . 
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tion-in controversy consequently is, whether the sum assessed as 
‘payable by the zemindar under section r14 of the Bengal Tenancy 
Act is an assessment on the taluk, It has bean contended on be- 
half of the appellant that it cannot in any event be regarded as an 
assessment on the lessor’s income and that consequently it should 
be treated as an assessment on the taluk, In our opinion this posi- 
tion cannot be maintained. It is conceivable that the contingency 
which has happened was not anticipated by either party to the put ni 
contract, and the liability which the plaintiff “seeks to impose upon 
the defendant may bs altogether ‘outside the ambit of the covenant. 
In order to succeed, the plaintiff must establish that the sum as- 
sessed by Government was assessed on the taluk, so as.to make it 
payable by the lessee to his lessor. 

. Section 114 (1) provides that “ When the preparation of a re- 
cord-of-rights has been directed or undertaken under this Chap- 
ter, in any case except where a settlement of land-reyenue 
is being, or is about to be made, the “ expenses incurred . in 
carrying out the provisons of this Chapter in any local 
area, estate, tenure, or part thereof (including expenses that 


may be incurred at any time, whether before or after the. 


preparation of the record-of-rights, in the maintenance, repair, 
or restoration of boundary-marks and other survey-marks erected for 
the purpose of carrying out the provisions of this chapter, or such 
part of those expenses as the Local Government may direct, shall 
bè defrayed by the landlords, tenants, and occupants of land in 
that local area, estate, tenure or part, in such proportions, and in 
such instalments, if any, as the Local-Government, having regard 
to all the circumstances, may determine.” If we confine our atten- 
tion for a moment to the provisions of this sub-section, it is plain 
that the intention of the Legislature was to make the expenses of 
the proceeding, under the chapter liable to be defrayed, either in 
| their entirety or in part, at the discretion of the Local Government, 
by the landlords, tenants and occupants of land in that local area, 
estate, tenure or part thereof, within which the settlement opera- 
tions have been carried out; and, the question of apportionment 
amongst the persons so liable to defray the expenses of the proceed- 
ings is a matter for decision by the Local Government. Prima 
facie, then the inference follows that this is an assessment not upon 
the land but upon certain persons in respect of the land. 
On behalf of the appellant, it has been argued, however, this 
distinction is without a difference. We are of opinion that this 
contention should not be accepted. Questions of a similar character 
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CVI te have frequently arisen in England; and it, has been repeatedly 
igdi: ruled that there is a distinction between an assessment ọn land ande 


an assessment on a person in respect of land. Reference may 
É be made, amongst others, to the decisions in Wilkinson v. 
Hem Chandra. Collyer (1); Allum v. Dickinson (2); Baylis v, Jiggens (3), and Toya 
HMookerjeo, A. C. Fe v. J. Lyons & Co. (4). In the first of these cases, the assessment 
ig was made on account of improvements effected on the road in 
. front. of certain premises and the liability was imposed on the 
premises which abutted on the road ; it was held that this liability 
was not an assessment on the lands but was an assessment in respect 
of the premises on persons who either owned or occupied those 
lands, 

On behalf of the appellant it has been urged, however, that the 
provisions of subsection (3) of section 114 indicate that the -assess- 
ment ‘was on the land. That subsection provides as follows : 
“The portion of the aforesaid expenses which any person is liable 
to pay shall be recoverable by the ‘Government as if it were an 
arrear of land-revenue due in respect of the said local area, estate, 
tenure, or part.” This is of no assistance to the appellant ; 
the expenses do not constitute arrears of land revenue, but are only 
treated as recoverable as arrears of land revenue. That does not 
give them the character of land-revenue for all purposes. A sum 
may be summarily recoverable under the provisions of sub-section 
(3) of section 114, and yet may not be a sum assessed on the land, 
It is not necessary for our presènt purposes to discuss the scope of 
sub-section (3) or to determine the precise effect of a sale under the - 
provisions ef that sub-section. We need only observe that con- 
siderable complication might arise if effect were to be given to the 
extended interpretation placed upon sub-section 3 by the appellant, 
namely that the interest of any Subordinate tenant who might fail 
to pay the sum assessed by Govetnment is liable to be sold, with 
the consequence that the property would pasa to the purchaser 
subject to all the incidents which attach to a property sold under 
Act AI of 1849 or under that Act read with Act VITI-of 1868 B. C. 

e We feel no doubt that sub-section (3), whether it be taken to have 
a wide ora narrow operation, does not make the expenses an as- 
sessment on the land. [fit has not that effect, it is clear that the 
sum payabla is a sum ass<-3sed on the persons mentioned in sub- 
section (1), although the assessment is madé in respect of lands 
in their occupation. ‘In this view, it is clear that the plaintiff ‘has 

(x) (1884) 13 Q. B. D. 1. (2) (1882) 9 Q. B. D. 632. 
(3) (1898) 2 Q. B. D. 315. (4) (1897) 1 Ch, 643. 
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“not eStablished that under the covertant in ‘the guint lease, the sum Givi. 
* Jevied from himiby the Government is recoverable by him from ‘his | 1920. 
* + ned 

‘lessee. : < ; 


| Raja Bijoy’ Singh 
“The result is that the decree of the District Judge is confirmed Mem Chan dra. 
and this appeal dismissed with costs. | Releases Fh 


Fletcher, J.—I agree. ea ay git T = 
A. TM, . Appeal dismissed. . 
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CRIMINAL REVISION. 
N Before Mr. Justice Teunon and Mr. Justice Ghose. : 
SITA. NATH SAHA AND: OTHERS AB arai CRIMINAL. 


v TE 1921. 
S Apa, bread CoE se 4 Ji mina Pe SES = 
A. HARVEY.* oe January, 2531. 


Dispossession;~Criminal Procedure . Code (Act V of .18y8), Src. 145 Sub- 
section, (4) Proviso 1 Owner dispossessing—* Wrongful ~ ‘Forcible’ 


, 


When the dispossession is effected by create af criminal force by a person 
“having title to the property, to,intimidate those in possession and to deter them 
from resistance, the latter is, said to have been forcibly dispossessed within the 
meaniog of the first proviso to sub- section (4) of section 145 of the Code of Cri- 
‘minal Procedure, : 


Dispo ion may be “ wrongful’ and yet not forcible. A dispossession other- 


wise than in due course of lawi is wrongful. 
+ 


“It is not necessary that actual force or vicledes should have been used to 
some person or persons before a dispossession can be said to be “ forcible.’ 


Application: for Revision. under section 435 of the Code of 
Criminal Procedure by the first pariy. Tg | 


Proceedings under section 145 of the Code of Crimi al Proce- 
dure, i 


` The material facts appear from the judgment of Teunon, J. 


The Hon'ble the Advocate-General, Babus ‘Manm tha Nath 
Mukherjee and:Gopal Chandra Das, for the Petitioners 


Criminal Revision No. 1026 of 1920, against the order of B. Be Bhaumik 
Esq. Deputy Magistrate of Madaripur, dated the 6th September, 1920. 
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Sir Asutosh Chaudhuri, Mr. B. C. Chatterjee and Babi Bir- 
dhusan Dutt (for Babu Probodk Chandra Chatterjee) for the 


Opposite Party. 
C A. V. 


The judgments of the Court were as follows : 


Tounon, J. :—This rule arises out of proceedings taken under 
the provision of section 145 of the Code of Criminal Procedure. ` 


The order initiating the proceedings was made on the agth of © 


June 1920 and the finding of the Magistrate is that upto the 26th 
June the 2nd party to the proceedings one Mr. Harvey was in 
possession. He next finds that on the night of the 26th of June, 
in the absence of Mr. Harvey, the members of the znd party 
accompanied by a large body of men (said in the evidence to num- 
ber 300), armed with-implements which might be used for offen- 
aive as well as for peaceful purposes came upon the land in ques- 
tion and effectively dispossessed Mr. Harvey by surrounding the 
land on all sides with a fence, “On these findings the Magistrate 
applying the provisions of the rst proviso to sub-section (4) of sec-. 


tion 145 of the Code has made his final orders in favour of the ` 


and party. 

But there is a further {nding or expression of opinion by the 
Magistrate based apparently on the documentary evidence thats 
title is with the rst party. 

It is therefore contended on behalf of the rst party, -the peti- 
tuoners before us that title being with them, and no actual violence 
having been used, their dispossession of the xst party could not be 
said to be either forcible or wrongful. In support of this conten- 


tion it is urged that on any other construction the word ‘wrongful’ ni 


would be superfluous and reference has also been made to the 
definition of the words ‘ wrongful gain’ and ‘ wrongful loss’ to be 
found in the Indian Penal Code. : 

We are unable to accede to this contention, Dispossession 
may be ‘ wrongful’ and yet not ‘ forcible’ and to hold that ‘wrong-. 


ful’ connotes absence of right or title would beto defcat the put,” 


pose of the section and to require the Magistrate to enter into 
questions which by the section itself are expressly excluded from 
his consideration. Itis not necessary for us to attempt any ex- 
haustive definition of the term ‘ wrongful dispossession but having 
regard to the context in our opinion, to say that a -disposscssion 
otherwise than in due course of law is wrongful would more eloke 
represent the intention of the legislator, 
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Nor ‘iri our opinion is it necessary that actual force or violence 
. 
should have been used to some person or persons before a dis- 
possession can be said to be ‘forcible.’ When the dispossession 
is effected by a show of criminal force sufficient as in this case to 
intimidate those in possession and to deter them from resistance, 
the latter, in our opinion, may well be said to have been forcibly 
dispossessed. 

In this view we discharge this rule. 

Ghosh, J; :—I agree. 


ATM ` Rule discharged, 


PRIVY COUNCIL 


i a PRESENT: + Viscoent Cage, Lord Sumner, Sir John Eige, an? 
x ty z 


Sir Lawrence Jenkins. 
GOKAL CHAND AND ANOTIRR 


v. 


x 


THE FIRM OF HUKAM CHAND-NATHU MAL ann OTIIRRS. 
[ON APPEAL FROM THE Cute COURT OF THE PUNJAB] 


Mindu Law—Gains of science —Impartible—Mitakshara~Hindu Foint family— 
~~Self-acquisition —Partible and impartible property—" Without detriment to 


< the father's- estate”—Burden of proof as to such detriment —Whether the 


partibility of such gains depends on their resulting directly from the se of 

Jamily funds.— Whether it depends on causa proxima—RHisfory of the law— 

Limitation -on partibility, case of Indian Civil Servant. i 

In a joint Hindu family the;rule is that the acquisitions of the members are 
joint-property and partible, that is to say, liable tobe shared with the other 
‘members of the family, and {mpartibility is the exception. One of the recog- 


”  nised exceptions is property acquired by the possession of special “ science” or 


ù learning.” - Where this is acquired outside the lamily and has to be paid for in 
one form or another at the expense of the family, it is described as acquired ‘* to 
the detriment of the-family property.” In that case it is regarded asa family in- 
vestment, and the emoluments, which Its possessor is thus enabled to obtain, are 


-joint-property of the family as fruits of the investment thus made in the person of 


ay 


one of its more-gifted members. 


Gains of science made without any detriment to the father’s estate are ex- 
cepted. ë bh i 
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The question, what is “ science,” in this connection is intrinsically one of facts, 
though the area of discussion has been steadily narrowed by typical decisions, con-* 
clusive of numerous cases. 

It was originally sufficient to make such gains partible, that the earner had 
been maintained out of family funds during his education. This was later on nar- 
rowed down, first to the receipt of the education itself at the family expenso. 
Later still education generally was narro wed to specialised education, which is now 
the basis. 

The burden of proving that the science was acquirod without detriment to the 
family estate is on the acquirer. . 

Itis not necessary to make pains of sclence partible that they should result 
directly from the use of joint family funds. Nor does their partibility depend on 
causa proxima, nor is it negatived by the intervention of the personal element of 
the individual coparcener’s character. 

Once it is found that an uaseparated member was originally equipped for the 
calling in which he made his gains by a special training at the expense of the 
patrimony, his personal earnings and acquisitions remain partible throughout his 
life. On the other hand he can sever from the family at willon the footing of 


‘bringing his accumulations into hotchpot and without any liability as to future 


x 


earnings. 


In the present case the earnings of an Indian Civil Servant were held to be par, 
it A 
tible property and as such liable for the family debts. 


m 

Appeal from a decree of ths Punjab Chief Court (Le Rossignol 
and Shah Din JJ.), dated May 19, 1916, affirming, with a modifica- 
tion, a decree of the District Judge of Ferozepore. 


The appellants were brothers, the first a pleader, andthe second 
a member of the Indian Civil Service. The District Judge held 
them personall ly | liable on certain hundis,. given by a ‘firm carried 
on by the joint Hindu family, governed by the Mitakshara Law, to 
which they belonged. They appealed. The learned Judges who 
heard the appeal (Le Rossignol and Shah Din JJ.) agreed that 
they were liable in respect of the hundis, not personally but to the’ 
extent of their'shares in the joint property : but differed on the ques- 
tion whether their separate earnings formed part of the joint pro- 
perty*: Le Rossignol, J. holding that there was a presumption that 
their special education had been at the expense of the. joint funds, 
while Shah Din J. held that there was no such presumption and 


that even if there were the first appellant had discharged the burden 


e 


of proof. 
In consequence of this difference of opinion the Division Bench 
submitted the case for determination to a Full Bench under section 


“10 of the Punjab Courts Act, but the Full Bench held that the sub- 


mission was not well-founded. In, the result the following “point 
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, was referred to Mr. Justice Rattigan, under section 98 of the Civil 
Procedure Code 1908, for his opinion :— 


“Ina case where a member of a Joint Hindu family has re- 
ceived a special training to qualify himself for à profession or for 
the service of State, is there an initial presumption in the absence 
of .all evidence on the point, that he received his trainiug at the ex- 
pense of the joint family property, or should this fact be alleged and 
proved like any other fact ina case and be found in the negative 
if no evidence at all were given on the either side.” 

_ The opinion of Mr. Justice Rattigan coinciding with that of 
Mr. Justice Le Rossignol the appeal was, on its again coming be- 
fore the Division Bench, dismissed by the judgment of the said Divi- 
sion Bench of the rgth May 1916, and a decree passed in the terms 
following :— 

“ That the appellants are liable on the hundis in suit to the 
extent. of their shares in the joint family property and that the 
separate property of the Appellant Gokal Chand shall be held to 
be joint family property liable for the satisfaction of the decree.” 

` « This decree shall be against the defendants’ shares in the joint 
family property, which shall be deemed to include Gokal Chand’s 
separate property.” 

An application for review having failed, the appellants applied 
for a certificate for leave to appeal to His Majesty in Council, but 
the application was rejected by the Chief Court. Special‘ leave to 
appeal was subsequently granted to the appellants by Order in 
Council, 

On this appeal the only party to appear was the second appel- 
lant, Mr. Gokal Chand, defendant. 

De Gruyther, K. C. and O'Gorman for Mr. Gokal Chand, Ap- 
pellant : Submitted that the education whiçh he had received was 
an ordinary education; having regard to the position in life of Joti 
Mal’s family, and nota special education within the meaning of 
that term in Hindu Law. Such a general education does not make 
the gains of the individual member liable: Metharam Ramrakhiow 
malv, Rewachand Ramrakhiomal, (1), There the gains were made 
in trade and commerce. 

The true test is to ascertain how the joint property is used : 
Goka] Chand’s salary was due not to the use of joint family pro- 
perty but tohis own industry and skill. It is only where the 
use òf joint property is the proximate cause of acquisitions that 

~ M (1917) Le Re 45 L Ae 41 5 37 C, Le J: 345: 
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such acquisitions are joint. . The: “gain from the’ science must be 
directly attributable to the detriment to the family “estate. It could * 


- not be said that a man got into Government service by the use of 


joint funds: Labour and industry were the material, factors, not 
education. Moreover, Shah Din J. was right in holding that it was 
incumbent on the respondent firm to prove that Gokal Chand’s 
education was at the expense of the joint family fund and that they 
Lad failed to do so. 

The tendency of the cases had been steadily ¢ to narrow. the field 
within which the gains of science were partible. The view first 
laken was that if a man were maintained at the expense of the joint- 


family while receiving a special education all “his earnings-were — 


joint : Chalakonda’s case (1), 5 

Nest the view taken was that any education at the expense of 
the joint family made gains pattible: then it was narrowed ‘lo « 
special education. It was ‘submitted that the true view was that the 
use of the joint property must be the proximate _ cause. of Jue 
gains. : 

The following cases were referred to: hunookdhasi Lali y, 


` Gunput Lol (2); Bai Manchha v, Naroiamdas (3), Pauliem Valso 


“Chelly x. Pauliem Sooryah Chetty (4) ; Booloogam v. Sivornam'(s) ; 
Lakshman Mayaram y, Jannabai (6) ; Keishnaji Mahadev Muha- 
Jun v. Moro Makadeo Mahajan (7); Luchmin Kuar y. Debi. Prau 
sud (8) ; Durga Dal Joshi v. Ganesh Dat Joshi (9). 

The Respondents did not appear.. | 
4 . ; CAV 

Their Lordships’ Judgment was delivered by 

Lord Sumner ‘This was a suit, brought to recover the prin- 
cipal amount of four hundis, to which five persons: were made 
defendants. The plaintiffs.. were-successful in both Courts below, 


and their Lordships Board ..gave special leave to appeal to 


two of the defendants, but one only, Mr. Gakal Cnand, now 
appears, 

Sundry points nected with “the validity sf. the ‘hundis and 
their presentation were pleaded by some of the defendants, but 
not by the appellant. lihas, been held in the Courts below, that 
as a matter of practice he was not entitled to avail himself on appeal 

(1) (1864) 2 Mad. H €. R. 50. 


(2) (868) 10 Ws R. raa, (3) (1869) 6 Bom. LCR AC Jat 
F (4) (1877) Le Re 4 L A 1093 LL. R. 14 Mad. 252. ` 

(5) (1881) LEL R. 4 Mad, 330, (6) (1882) 1. L. R, 6 Bom. 225. 

(7) (1890) 1. L. R. 15 Bom. 32. ay (8) (1897) 1. L. RI 20 AlL 435: 


tg) (1910) I. L. R. 32 All, aus. ga i ; 
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of points which had not been raised by him below. Before their 
“Lordships this decision was but faintly contested, and they see no 
reason to doubt or to review it. 
| The real issue in the appeal îs one of some importance. Joti 
Mal and his sons, of whom the appellant is one, constituted a 
joint Hindu family governed by the Mitakshara law, which carried 
On a joint ancestral business as moneylenders under the style of 
Nayar Mal-Juti Mal at ’erozepore, and the hundis in question were 
given by this firm in the way of its business for debts duc to the 
plaintiffs, who were near relatives. Jn the conduct of this business 
the appellant took no part. He was not privy to the debts incurred, 
In his youth he was for seven years absent from India for the pur- 
pose of being specially trained in England for the Indian Civil 
Service. He succeeded in entering that service aad, returning to 
India, was posted to ‘the Central Provinces. At the commence- 
ment of the suit he was joint magistrate at Sitarpu. and in receipt 
of the substantial emoluments of thit offise, but he has never sever- 


- ed himself from the joint family of which he became a member at 


bis birth. 
Ina joint Hindu family such as this the rule is that the acquisi- 


| lions of the members are joint property and partible, that is to say, 


liable to be shared with - the other memners of the family, and 
impartibility is the exception, 7 


d One of the recognised exceptions is property. acquired by the 
possession - of special “ science” or “ learning.” Where, as often 
‘happens, this is acquired outside the family and has to be paid for 


in one form or another at the expense of the family, it is described 
by the accepted writers as acquired “to the detriment of the 
family property.” Ln that case it is regarded as a family investment 
and the emoluments, which its possessor is thus enabled to obtain, 
are joint property of the family as fruits of the investment thus madc 
in the person of one of its more gifted members, Of the exact 
meaning of “ science” in the original text it is not now necessary to 
speak, nor need anything be said of the cases of science 
imparted within the family, or of science obtained by the pupil 
either by his own exertions or from educational benefactions, or 
in any other way not detrimental to the family funds. 4 
The question, what is “ science” in this convectioa must be 
intrinsically one of fact, though the area of -discussion has 
been steadily narrowed by typical decisions, conclusive of 


| numerous cases. The whole doctrine is not without anomalies. 
if the test is the returns obtaincd from the family inyestments, how | 
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P. C. far are these emoluments the result of the science—the specialising . 
193% in education at the expense of the family funds—and how far arè 
ht cha a: they the rewards of the learner’s brains and industry and good for- 


v. tune ? Many a learned man makes nothing and many a sciolist gets 
tale ka ©- onin his profession by pertinacity and ` mother wit. Again, if 
the specialist education is deemed to be the stock from which 
success—-and income—accrue, this is true of success and income 
to the end of the learner’s life, yet it is unquestioned that the 
individual can sever from the family at will on the footing of bring- 
ing his accumulations into hotohpot as part of the family property 

` and without capitalising future carnings or being under future 
liability as to what he may make thereafter. . ` 


Lord Sumner, 


t oC 

The distinction between acquisitions made by a copafcener 
solely by his own exértions and those which have involved the 
use of the patrimony is as old as the lavs-of Manu. The text of the 
Mitakshara gives as an instance of impartible acquisition that 
which has been gained by “ science” or “learning. _ Difficulties in 
applying this ‘simple distinction are supposed to-begin when Vijna- 
neswara makes the comment on this illustration, that ‘ without 
detriment to the father’s estate” must be implied throughout the 
passage, so that the gains of ‘this kind, which are jimpartible,-are 
not gains of science as such, but gains of science made without 
any detriment to the father’s estate and acquired by the coparcener’s 

. exertions independently of patrimonial help. Succeeding com- 
mentators developed this point, not always in terms that can be 
completely reconciled, but the rule itself is simple and logical ; 
` though difficulties arise, as with so many rules, in the application. 
If the substance of the distinction’ is between acquisitions which 
have and acquisitions which have not involved the use of the. 
patrimony and therefore such detriment to itas use of it or expen- 
diture out of it involves, there is no logical reason for making any 
further distinction between gains made by science and gains made 

“by labouring on the patrimony ‘or by laying out the family funds - 

` and reaping the fruits ofthe outlay, nor for distinguishing ‘cases 
"+" where the learning employed isa specialised and cases where it is 
f | & mere ordinary education. {The connection between the outlay 
| and its fruits may be more difficult to trace ; fora distinction can 

|. be made between the use of family funds in acquiring gain and the. 
use of family funds to qualify a member of the family to acquire 
gain by his own efforts. It may be said to be direct in the’one 

A case arti 1emote in the other, but if ‘risk of or detriment | to family’ 
| property is the point in both cases, there appears to be no such 
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è merit in “ science,” recognised by the sages of the Hindu law, 
‘as would warrant the exclusion of gains of science as such from 
the category of partible acquisitions, 


Whatever doubt might once have existed, when the Hindu 
law was to be gathered from text writers only, has been removed 
by a series of decisions, and it is now clear that personal earnings 
and acquisitions may remain partible throughout the unseparated 
members life, if he was originally equipped for the calling or 
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career, in which the gains were made, by a special training atthe w” 


expense of the patrimony., It has beeh so held in the case of a 
Prime Minister [Zuximon’s case (t)] a dancing girl [Chalakonda’s 
case (2),] and a pleader [Durvasu/a's case (3)] and Bat Manchha’s 
case (4): but ecus of an astrologer [Durga Dats case (5)]. The 
like distinction is found in the case of a Karkun [Kvishnajt’s case 
(6)] and an army contractor [Zachwsin's case (7).] The grounds on 
which in the three last-mentioned cases, however, the gains were 
held to be impartible serve to define the rule still further. In none 
of them was it held that the occupation in itself was such that 
the gains of science could not be said to apply to it. Impartibility 
rested in every case on the slightaess or the peculiar character of 
the education by which the science was acquired. Thus in tha 
- first mentioned case the gains were really due to the astrologer’s 
native talent for that profession. In his early youth its rudiments 
“had been instilled into him by his father, an astrologer likewise, but 
. without expense to the family or anybody else, for the casting of 
horesc3pes seems to bea profession in which the equipment is 


slender and a gift for inspiring confidence is the main thing. It, 


was not, however, suggested that, if the special training had been 
similar to the skill in song and dance which enhanced the attrac- 
tions of a nautch girl, the gains of the astrologer would not equally 
“have been partible guins. As a profession, astrology enjoyed no 
immunity. Still more striking is Lakshman Mayaram’s case (8), 
where the family member was actually a- Subordinate Judge. At 
the. family expense he had received a slight elementary education of 
an entirely non-professional character. His law he had picked up 
for himself. His salary was held impartible, not because a judge 
stands outside the rule or because a knowledge of law in the 


(1) (1831) 2 Knapp 60. (a) (1864) 2 Mad. H. C. R. 56. 
(3) (1872) 7 Mad. H. C. R. 47. (4) (1869) 6 Bom. H. C. R, A.C. J. 1. 
(5) (1910) I. L. R. 32 All 305. (6) (1890) I. L. R. 15 Bom. 32. 


(7) (1897) I. L. R. 20 All. 4350 ` 
-(8) (1882) 1. L. R, 6 Bom. 225. 


30a 


PG 
: 19211 
Gokal C Chand 


The Fi irm of 


Hukam Chand. 


—e 


Lord: Sumner. 


THE CALCUTTA LAW JOURNAL, (Von. XXXIIL 


nineteenth century is not within the term “learning” as used in 
the eleventh, but because in these matters a self-taught man has” 
the best of it, for gains are impartible which are not the result, 
directly or indirectly, of anything but his own exertions. 

The present case is the first in which such an official position. 
as that of the appellant has come into question, but, except for 
its higher respectability, there does not seem to be. any ground 
on which as an occupation it can be taken out of the rule which 
the earlier cases establish, Mr," J. D. Mayne’s well-known work 
on Hindu Law has throughout all its editions contained the state- 
ment in sec!ion 283 that a post in the Covenanted Civil Service 
of Tadia is a.post to which the rule would apply, and this never 
seems to have attracted comment, still less to have aroused dissent, 
among the many judgments which have dealt with this subject. In 
the case Metharam Ramrakhiomal v. Rewachand Ramrakhion al (x), 
the judgment under appeal actually acquiesced in his view, if it 
did not adopt it, and this passage is recited in the judgment of their 
Lordships’ Board, without dissent or comment. Tt is true that an 
Indian Civil Servant is not always what is commonly called a scien- 
tific man, but his is certainly a special and in many cases an 
eminently learned profession. or 

As no distinction in principle can be found between Mr; Gokal 
Chand’s official position and the decided cases, it remains only to ~ 
consider two questions raised on his behalf. »The first, whether in 
his particular case there is either proof or presumption of the requi- 
site detriment to the patrimony ; the second, whether, if so, that 
detriment is not so remote that the appellant's official salary should 


be regarded as being wholly acquired by his own personality, integ- 


grity and leirning and therefore as being impartible. 

The appellant was not called at the trial nor was any evidence’ 
given as to his education and early life, but there is no question 
here of an ordinary education, which must be the stepping-stone 
to the acquisition of any learning, such as might be .given-ina 
mission ; Lakshman Mayoram’s case (2); or a_ Government 
school ; Mukaram Ramrakhiomal v. Rewachand Ramrakhiomal (1): 
still less of a mere provision of " food and apparel.” Neither has any 
question been raised of an equilable distribution of the acquisitions 
between the separate and the family estates. Admittedly Mr. 
Gokal Chand spent seven years in England acquiring that com- 
prehensive and costly education which qualified: him to pass with 


„success into this Service. The family to which he belongs is a 
(1) Gor) L. R. 45 L A. 41337 C LJ. 345. (2) (1832) I. L. R. 6 Bom, 225. 
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family of hereditary money lenders, and the ordinary education, 
' which all its male members would naturally and appropriately enjoy, 
may be taken to be one of considerable extent and to include 
varied attainments ; but there can be no doubt that, alike in the 
, subjects of study, the proficiency to be attained, and the mentality 
which is formed as the result.of it, Mr. Gokal Chand’s education 
must have been very different from that of other members of his 


ed of ancestral property by means of which the science, whose 
gains are in question might itself have been acquired [Bal Maneka v. 
Narotamda Karhidas (1)), the presumption, even in the case of such 


` special gains, ‘is that the acquisitions of all members are partible, ` 


until the contrary is proved. This was first decided in Zuximon’s 
case (2), Observations have since been made on the slender evidence 
which connected Luximon’s position as Prime Minister to the 
Peishwa with the joint family property, either through his education 
or otherwise, but the rule there laid down asto the presumption, 
though for a time not always acquiesced in, is now unquestionable 
and binds their Lordships. It is true that a distinction may be 
drawn between a presumption in favour of partibility, which isa 
legal attribute of the gains in question, and a presumption in favour 
of detriment to the patrimony involved in acquiring the specialised 
learning, the use of which has produced the gain which is a question 
of fact ; but, in’ their Lordships’ opinion, if it is in general incum- 
bent upon the joint family member to prove that his case is an 
exception to the prevailing rule of partibility, it is also incumbent 
upon.him to prove the particular facts, which are needed to estab- 
lish the exception. For this there is the authority of the decisions 
in Durvasula’s case (3) and in*Dhunookdharee Lall v. Gunput 
Lali (4). It must accordingly bé taken that the whole burden of 
proof was on Mr. Gokal Chand. Ifhe desired to give evidence 
to show that his specialised education in England was obtained by 
the “presents of a friend,” the charitable benefactions or the 
educational foundations of strangers, or by his own self-taught 
. efforts, this should have been done.by him at the trial. If, as their 
Lordships hold, his official position cannot be taken out of the area 
of partibility, it must now be presumed in the absence of evidence 
(1) (1869) 6 Bom. H. C. R.A. GC Jue. 


(a) (1831) 2 Knapp. 60. (3) (1872) 7 Mad. H. C. R. 47- 
14) (1868) 10 W. R, 122. 
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to the contrary that his gains, not being in n their nature i papabe 
of being family acquisitions, are partible. . 
Then can it be said that the gains, which are stn ‘are such 
as result only directly from the use of joint family funds, and that ' 
emoluments, which are the consideration for the personal services 
of an official selected for his special petsonal qualifications, result 
remotely only and too remotely from any family outlay? Not only 
is no authority forthcoming for the first part of this contention, but 
the contrary has been continuously assumed in all the cases which 
turn on “ gains of science.” The point of all of them is, that per- 


1 
as 


sons qualified for earning money by specialised education, enjoyed’ - ` 


to the detriment of family funds, become, as it were, a continuing’ 
investment for the family benefit. No decision attempts to dis- 
tinguish between the personal and the family. elements in the ulti’ 
mate gains ; it would probably be impracticable to do so, There.” 
is equally little ground for contending that partibility depends on 
causa proxima, or is negatived by the intervention of the personal 
element of the individual -coparcener’s character. It is true that 
in the very learned judgment of Mr. Collett in Chalatonda’s case (1) ' 
he expresses the view, that logically the rule should have regard 
to the use of family property in acquiring the partible gains 
themselves “ during and for the purposes of the acquisition,” 
and not to its use in acquiring the science by means of which they 
are gained, and he cites Sir T. Strange’s opinion, that in order to 
make the gains in question partible the common fund must _have- 
been directly instrumental in ‘ procuring them. There is also an 
allusion in Lakshman Mayaram’s case (2) at p. 243 to “the branch 
of science ‘ which is the immediate source of the gains,’” a passage; 
however, intended to distinguish between elementary and specia- 
lised education, and not between the: direct and indirect fruits’ of' 


Chalakonda’s case (1) and ‘has never been re-established. ' For fifty 
years and more the current of authority bas run the other way, and 
in any case, in their Lordships’ opinion, it is now too late to 
change it, f ! 

It is true that, partly in thé hands of the commentators and 
partly under the decisions of the Courts, changes may be traced 
in the rules laid down with regard to gains of science, and these 
changes have been inthe direction of narrowing the category of 


“ partible gains. From maintenance out of family funds during the 


period of education, the basis of partibility changed to the receipt 


(1) (1864) 2 Mad. H. C.-R, 56. (2) (1882) I. L. R. 6 Bom. 225 (243) 
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" of the education itself at the family expense, and then education 
, generally was narrowed to specialised education, which is now the 
“ basis. No corresponding change, however, is to be traced upon 
the question what is science? in the sense in which the 
text of the Mitakshara uses the term. On the contrary, while the 
principle has remained the same, the application of it has tended to 
. Widen, as changing times have brought up fresh instances of call- 
ings, to which special science and not the native wit of man is the 
means of entrance. It may be difficult to see now why the anomaly 
,. Should have arisen, by which the gains, of a man’s own labour or of 
“his own bargains are impantible, because they are the fruits of his 
own effort, while the gains of his science are partible, though 
they are the fruits of his effort too. In each case the member of 
the joint family is indebted to the family funds for something ; 
in the former for the nurture, which has made him strong to labour, 
in the latter for the professional education in addition, which has 
made him also skilled in art. Conversely the dull coparcener, who 
learns but turns his leaming to poor account, must share his gains 
_ such as they are, while his brother, who learns without teaching 
and acquires professional skill by intuition only, ‘keeps: his greater 
gains for himself, All that can be said is that the rule, if really 
anomalous, ds too old and well settled to be altered now. 


. Their Lordships are also fully alive to the incongruity, more 
striking perhaps to Western than to Indian minds, of applying to 
such an occupation as-Mr. Gokal Chand’s an ancient rule, which 
had ‘its origin-in a state of society possibly simpler than and cer- 


{:) 


tainly different from the state of society existing in the present day, ` 
but this anomaly proceds largely from the accidental habit of rely- ` 


ing on mere analogy in the application of legal rules instead of 
deducing the application from a logical apprehension of the princi- 
ple as the best Eastern thinkers: do. “Be this? as it may, they conceive 
it to be of the highest importance that no variations or uncertain- 
ties should be introduced into the established and widely recognised 
laws, which governan ancient, Eastern civilisation, and least of all 

“in matters affecting family rights and duties connected with ances- 
tral customs and religious convictions. 
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The appellant’s liability is, of course, a liability in respect of his...) | 


share in the family property, including therein such of his own ear- 
nings as are partible under the rules above explained. . Questions 
that may arise in regard to property,’ not the” gains of science or 
partible on any ground, and also in regard to the statutory rules, — 
which restrict the aglienability of an official’s emoluments, may 
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properly be the subject’ of “decision in execution proceedings if 
they arise. Their Lordships are of opinion that the appeal fail? 
and should be dismissed, and mey will humbly tonner this ature 
to His Majesty. 


T. L. Wilson & Co. Solicitors a Appellant. 
ARPO, Appeal dismissed, 


“ APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and Sir 
Ernest Edward Fletcher, Knight, Judge. i 


JANAKI NATH ŠINHA ROY 
, v, 
- SIR BEJOY CHAND MAHATAB BAHADUR* 


Limsitation—Limitation Act UX F 1908) Sec. 14, Sch. 1, Aris 6a, o7—Suit for 
recovery of money—Failure of consideration. 


` The plaintiff. purchased'a' putni ata sale held under Putni’ Regulation on the 
14th May, 1908. :The putnidar instituted a suit for‘cancellation of the- sale, which 
was decreed on the 28th May, 1910.,. The zeéniindar defendant, thereupon pre- 
ferred an appeal which was ultimately dismissed on the and May, 1912. In the 
interval, on the 14th October, roro, the plaintiff paid rent to the ‘defendant to 
prévent further sale under the Regulation +, : 


R ao 


“Heid, that a suit for recovery of money ' paid by the plaintiff to the defendant, 
brought on the 34th “February, 1916, was barred by umiakin under schedule L 
article 62 of the Limitation Acte- nars x 

“That even if article 97» sêhedule i l af tha Limitation Act | be applicable, the 
suit” Waa barred) °°"? 

* Article 64, schedule 1 of the Limitation Act applies to cases which in English . 
Law are described -as suits for“ money had and received.” Hukum Chand v. 
Firthi Chand (1). The fact that there was a failure of consideration atthe time 
the payment was made on the 14th October, 1910, attracted the.operation of the 
bar imposed by article 62. Article 97 was not ee as there was a failure 
of consideration. f ; 

ih | Appeal, from ‘Appellate Decree No. 769 of 1919, against the derek of G.N. 
Roy, Esq- “District Judge of Hooghly, dated the 17th February, 1919, reversing 
that of Babu Kedar Nath , Chowdhury, Subordinate Judge of Hooghly, dated the 
asth January, 1918. : 

~Y (1918) 30 C L: J. ji ai C. w. N. Ja. 
` . 
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- That the plaintif was not entitled to a deduction of the time which was occu- 
gied by a proceeding for assessment of mesne profits as between himself and the 
original putnidar on the basis of the decree for cancellation of the sale. 

Section 14 of the Limitation Act renders it essential that the proceedings 
should be between the contesting parties and as the zemindar was not a party to 
the proceedings for assessment of mesne profits, the plaintiff was not entitled to 
a deduction of the period under section 14. 

That there was not, since the 14th October, 1910, any period of time, when 
the right of the plaintiff to Institute the present suit was suspended by reason of 
circumstance over which he had no control so as to entitle him to invoke the aid 
of the rule recognised by the Judicial Committeee in Prannath v. Rookea (1); 
Surnomoyee v. Shoshee Mokhee (2), and Nrityamont v. Lakhar .(3). 


Appeal by the Plaintiff. 


Suit for recovery of money paid by the plaintiff to the defend- 
ant as putni rent 


The material facts appear from the judgment of the learned 
Chief Justice. 

Babus Mahendra Nath Roy and Sitaram Banerjee for the Ap- 
pellant. 


Babus Bepin Bekari Ghose, and Sarat Kumar Mitter for 
the c : Respondent. 

The judgments of the Court were as follows: 

Mookerjee, A. ©. J.—This is an appeal by the plaintiff ina suit 
for recovery of money paid by him tothe defendant as puni rent 
on the 14th October, 1910, 

It appears that the plaintiff aeiia the putni at a sale held 
under Regulation VIII of 1819 on the 14th May 1908. The putni- 
dar instituted a suit for cancellation of the sale, which was decreed 
on the 38th May, 1910, The zemindar defendant thereupon pre- 
ferred an appeal which was ultimately dismissed on the' and May 
1912. In the interval, on the rth October rgro, that is, after the 
Court of first instance had directed cancellation of the sale, the 
plaintiff paid rent to the defendant to prevent further sale under 


the Regulation. The present suit which was instituted on the 14th: 


February, 1916, has been dismissed by the District Judge as barred 
by limitation, We are of opinion that this view cannot be success- 
fully challenged. 

The appellant has argued that he is entitled.to a deduction of 
the time which was occupied bya. proceeding for assessment of 

(1) (1859) 7 M. 1. A. 32334 W. R. P. C. 37. ; | 

(2) (1868) 12 M. I. A. 344; 11 W. R. P. C.5;2B. L, R, P. C. to. 

(3) (1916) 1. L. R. 43 Cale. 6603 24C. Loj. ts 
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mesne profits as between himself and the original. putnidgr on the. - 
basis of the decree for cancellation of the sale, This contention can-» 
not be upheld in view of the provisions of section r4 of the Limi-- 
tation Act which rendera it essential that the proceedings should 
be between the contesting parties ; here the zemindar was nota... 
party to the proceedings fur assessment of mesne-profits. Nor can 
it be suggested that there was, since the 14th October 19190, any. 
period of time when the right of the plaintiff to institute the pre- 
sent suit was suspended by reason of circumstances over which he 
had no control, so as to entitle him to invoke the aid of the rule’ 
recognised by the Judicial Committee in Prannath v. Rookea (1); 
Surno Moyes v. Shoshee Mokhee (2), and Nrityamoni v, Lakhan (3). 
The question, thus arises, which article of the Limitation Act go- 
verns this matter. We are of opinion that article 62 applies to the 
circumstance of the case. 


Article 62 provides that a suit for money payable by the defen- 
dant to the plaintiff for money received by the defendant for the plain- 
tiffs use must be instituted within three years from the date when 
the money is received. It has been pointed out in the decision 
of the judicial Committee in Hukum Chand Boid v. Pirihi Chand 
Lal Chowdhury (4)that this article is intended to apply to cases which 
in English la < are described as suits for money had and received. 
The same view had- been previously taken in numerous cases in 
this Court, amongst which may be mentioned, Raghumont Audhi-. >. 
kary v. Nilmoni Singh Deo (5), and Mahomed Wahib vi Mahomed 
Ameer (6). The fact that there was a failure of consideration at the 
time the payment was made on the rgth October rgro, attract- 
the operation of the bar imposed by Art, 62. 


It has been suggested in the course of argument that article 97 
might apply to this case. That article provides that a suit for 
money paid upon an existing’ consideration which afterwards 
fails must be instituted within three years from the date of the 
failure. In the case before us, this article does not apply, because, 
as we have just explained, at the time when the money was paid 
there was no consideration. But even.if we hold that the yalidity 
of the putni Sale was finally decided, only on the and May rgra,'- 


(s) (1859) 7 M. I. A. 323; 4 W. R. P. C. 37. 
(2}(1868) 12 M. I. A. 244; 11 W, R. P. C. 5; 2 B. L. R. P. C. 10. ac 
(3) (1916) L L. Re 43 Calc. 6603 34 C. L, jr. 
(4) (1918)'23 C. W. N. 721; 30 COL. J. gt. 

(5) (1877) I. Le R. 2 Calc. 393- 

(6) (1905) I. L. R. 32 Calc, §273 1 C. L. Je 167. 
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asthe result -of the appeal by the, zemindar, still, , the plaintiff ; Civi ` 
would be entitled under article 97, to sue -only within three years pen 

from ‘the and May, roras” As he did not institute the suit until the 
14th February 1916, even upon that view it “would be’ barred by 
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MAHAMMAD MASIUDDIN: MANDAL AND OTHERS, February, 8, 9 46, 
= , 17, 18. 
Misjoinder—Parties—Cioil Procedure Code (Act V of 1905), 0. I R. 3—- March, 8. 

Benamdar—Nominal Morigagee, if can. sue on ` bond—Mahomedan 
. Lamlly—Presumption—Feint family. ` j : Hj 


` The determining factors applicable “to the question whether a suit ‘has been 
constituted in conformity with order 1, rule 3 of the Còde of Civil Prosedure, arc, 
Airsily, could the right to relief against-the defendants be said to be In respect’ of 
or arising out of the same act or transaction, andy secondly, would any common 
question of law or fact arise, if separate suits , were brought: Ramendra, y. 
Brajendra (1). i 


À benamdar, though ha has no beneficial interest in- the dhiputed oi 
. is entitled to maintain an action in respect thereof, even if the. beneficial owner 
is not a party to it: Gur Narayan v. Skew Lal (2). 


aoe vi 
A hominal mortgagee can enforce the mortgage security : Atrabannessa v 
Safatullah (3): 


* Appeal from original Decree Nos. 35 and 127 of 1919, against the decree of 
Babu Hem Kumar Neogi, Subordinate Judge of Rajshahi dated .the 14th. Septem. 
ber, 1918. 

(1) (1917) L L. R. 45 Cale. 111 5 07 C. L.J. 158. 

(2) (1918) L. R. 46 1. A. 1; LL. R. 46 Cale. 566. 

(3) (1919) L L. R, 43 Cale. 504 ; 32C. L. J, 259. 
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_ When the members of a Mahomedan family live in commensality, they do 
not form a joint family in the sense in which that expression is used with regard to ` 
Hindus, and in Mahomedan Law there is ñot, as there is in Hindu Law, any® 
presumption that the acquisitions of the several members-are made for the bene 
fit of the family: Hakim Khan v. Gool Khan (1). 


Appeals by the Defendant in No. 35 and by the Plaintiffs in No. 
127. , 

Suits on a mortgage bond. 

The material facts appear from the judgment of Mookerjee J... 

Babus Dwarka Nath Chuckerbutiy and sanan Nath Chau-. 
dhuri for Defendant No. 1 ‘Appellant in No..35. witless obs yai 

Babu Phanindra Lal Maitra tor the Appellant in No, 127, 

Babus Sarat Chandra Rai Chaudhury, Biraj Mohan Majum- 
dar and Kviskna Kamal Mattra for Plaintiff No. 1 Respondent in 
No. 35. 

Babus Debi Prosad Dutto, Gopendra Krishna Banerjee and 
Rama Prosad Mookerjee for Plaintiff No. 2 Respondent in No. 35; 


Mr. B. Chakrabarti, Dr. Sarat Chandra Basak and Babu 


Pares Nath Mookerjee for Plaintiff No. 3 Respondent in No, 35. 


Babu Sarat Chandra Mubesjee for Defendant No. 6 Respondent 
in No. 35. 

Babu Jatindra Mohan Chaudhury for Respondents in No, 
127. ere 4 g 
G A. V 

The judgments of the Court were as follows : 

Mookerjee, J.—The subject matter of the litigation which ia 
culminated in the first of these two appeals isa mortgage bond 
executed on the 26th April, 1904, by the ninth defendant Ichamayi 
Debi on behalf of her infant adopted son, the first defendant Krish- 
najiban Sanyal, in favour of one Sariat Ulla Mandal,-a member of a. 
Mahomedan family described in these proceedings as the Mandala 
of Biswanathpore in the ‘District of Malda. - The relationship of the 
different members of this family on appear oka the Towna 
Genealogical rabies : 


piy 


(1) (1882) 41. L. R. 8 Cale. 826 ; 10 C. bL. R. 603. ` 
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[ | Defdt. 6 | 
Sariatulla. Gabaktulla. Bepati, Shahimuddin. 
| 
kana araga pe tiada ngak La 
; | 
“Masinuddin, Khabiruddin. Mafizatunechcha. 
| Plaintiff.. - Pro Defdt 7 Pro. Defdt. 8 
Misarbl. Khatyan. Kantu. e afterwards PIf 3 afterwards PJE 2 
. . 


Defdt. 3 Defdt. 2 m Sakina. 


paaa mn, nn 


Din Mahomed, Kasirannessa. 
Pro. Defdt. 4 Pre. Defdt. 5 


The plaintiffs are the two sons and daughter of Sabaktulla, the 
brother of Sariatulla, . They seek a declaration that although the 
mortgage bond stands in the name of their uncle Sariatulla, -the 
money advanced belonged to their father Sabaktulla, and they also 
pray for recovery of the mortgage money on this basis from the 
first defendant, The second, third, fourth and fifth defendants are: 
the descendants of Sariatulla. The sixth defendant Gulzar is a 


first cousin of Sariatulla and Sabaktulla, and the position taken up ` 


by him is that the money belonged, neither to Sariatulla alone‘ 


whose name appears as mortgagee on the face of the deed, nor to ` 


Sabaktulla alone as asserted by the plaintiffs, but to all the mem- 
bers of a joint family, that is to himself and his two cousins. The” 
substantial dispute may consequently be expected, in these cir- 
cumstances, to be restricted to the members of the Mandal family ' 
and not to affect the mortgagor ; for it would be immaterial to the 
latter who was the real creditor. It transpires however, that on the 


5th May, 1911, three years after the death of Sariatulla, the mort- A 


gagor took a-release of a two-thirds share of the mortgaged properties 


from Misarbi and Khbatija, two of the three heirs of Sariatulla, on ` 


the basis of an alleged payment of Rs. 3,600 to them in settlement 
of their claim as representatives of the mortgagee. The mortgagor 
(first defendant) is consequently driven to repudiate the claim of 
the plaintiffs. The litigation has thus resulted in a triangular contest, 
amongst the representatives of Sabaktulla (plaintiffs), Gulzar (the 
cousin of Sabaktulla), and the mortgagor. The two heirs of Sariat- 
ullah who granted the release of the 5th May, 1911, have not en- 
tered appearance ; they have left the mortgagor, as might be anti- 
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cipated, to support their title, The infant representatives of Kantu, 
the third heir of Sariatullah, (who was not a party to the deed of 
release) have instituted a separate suit to enforce their alleged right 
against the mortgagor ; but though not parties to the deed of re- 
lease and consequently not bound thereby, they have adopted its 
terms to determine the amount duein their share, and the two 
suits have by consent of parties been tried together on the same 
evidence. The Subordinate Judge has found that the mortgage 
money belonged to Sabaktullah alone and that neither Sariatullah . 
nor Gulzar had any concern therewith. He has ‘further found that .. 
no money was paid for the release. He has accordingly granted a 
mortgage decree tothe heirs of Sabaktullah and has, as a neces- 
sary corollary, dismissed the suit instituted by the’ grandsons of 
Sariatulla. Against these decrees, two appeals have been preferred, 
pamely, Appeal No. 35 of 1919 and Appeal No. 127 of 1919. In 


` the former of these appeals, the mortgagor appellant has contended 


that the mortgage money belonged to Sariatulla, and that even ‘if 
it belonged to Sıbıktulla, his heirs are bound by the release’ 
granted by the representatives of the ostensible mortgagee. These 
positions have been controverted by the plaintiffs respondents, 
while Gulzar a3 another respondent, has sought to maintain his ` 
own position, contrary to the assertions of both the mortgagor and ' 
the plaintiffs. The mortgagor appellant has also urged that the 
suit is bad for misjsinder of‘parties and causes of action. i 

We shall first consider the objection to the frame of the suit, 
which was taken in the Court below, and,in our opinion, tightly © 
overruled by the Subordinate Judge. The relief sought a the 
plaintiffs may be analysed and classified as follows : 

(a) Declaration against the mortgagor that the plaintiffs v were 
entitled to the mortgage dues, and consequential relief on the basis ° 
of such declaration ; 

(b) declaration against the heirs of Sariatullah | that the plain- . 
tifs, and not they as asserted by them, were entitled to the mort- 
gage dues ; 4 

(c) declaration against Gulzar that the plaintiffs and not the as - 
asserted by him were entitled to the mortgage dues. 

Consequently, the case is covered by Order 1, Rule 3 of the Civil 
Procedure Code as explained in Ramendra Nath w. Brajendra . 
Nath, (1}. The right to relief against the several sets of defend- 
ants, arises out of the same transaction, and if separate suits were. 
brought, the common question of fact would arise, whether the sum _ 


(1) (1917) 1. L. R. 45 Cale. 111; 27 C. L.J. 158. - 
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advanced to the mortgagor belonged, either wholly or partially, to 
, the person named as mortgagee in the instrument. No doubt, the 
° trial of the questions, which arise on the pleadings, has become 
complicated, but it is impossible to hold that that there is a legal 
objection tothe frame of the suit. Itis further worthy of note 
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separate trials of the causes of action against tbe different defend- 
ants under Order 2, Rule 6.” We hold accordingly that there is no 
substance in the contention that the suit was improperly framed. 


The appeal has been elaborately argued before us, but the 
points which emerge for consideration really lie ina narrow com- 
pass and may be thus formulated : 

(1) Was the release of the 5th May, r9r1,a genuine transaction ? 
If the answer be in the affirmative, would sucha release operate 
against persons other than the grantors, should any such turn out 
to be really interested in the mortgage money ? 

(2) Did the mortgage money belong to Sariatulla alone, or to 
Sabaktulla alone, or to both of them jointly with Gulzar ? 


_. As regards the first questios, we are of opinion that the release 
granted to the mortgagor on the sth May, rgrx by two of the 
three representatives of Sariatullah was not a genuine transaction. 
At that time, a considerable sum was due on the ‘mortgage, and no 
intelligible theory has been propounded why the persons who exe- 
cuted the deed of release, assuming them to have been really 
` interested in the mortgage money, should abandon a substantial 
portion of the claim. The evidence in support of the alleged pay- 
ment of Rs, 3,600 cannot be deemed satisfactory. The mortgagor 
has not produced his accounts to corroborate his assertion, nor hgs 
he endeavoured to call for the accounts of the persons from whom 
he borrowed the money to enable him to make the payment. The 
second and third defendants, who are said to have executed the 
release, have not been examined, Reajuddin, the husband of the 
third defendant who was present in Court was also not examined, 
The release contains an indemnity Clause, and the grantors might 
have been expected to be ready and willing to come forward: and 
support it in order to avoid the risk of liability, ifit should be 
repudiated, Besides this, it is clear that, at the time of the release, 
disputes had already broken out amongst the members of the 
Mandal family and the mortgagor and his brother were well aware 
of the fact ; in such citcumstances, it is extremely improbable that 
the mortgagor would make an actual payment to persons whose 
title was in serious controversy, On the whole, wa sec no reason 
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to dissent from the conclusion of the Subordinate Judge that the ; 
release was a fictitious transaction and that no money passed ther>- `e 
under. Consequently, the mortgagor cannot claim the protec- 
tion extended to an innocent person who bonafide acts upon the 
ostensible title without notice of the real title. Ramkumar v. ` 
McQueen (1); Mir Makoned v, Kishori (2). It has been argued, not 
very strenuously, however, that the plaintiffs, if their case be true, 
are representatives of the real mortgagee, and as such are not com- 
petent to enforce the security, which, it bas baen maintained, can 
be done only by the nominal. mortgagee or his representatives. 
There is in our opinion no sblid foundation for this contention. No 
doubt, there was at one time a conflict of judicial opinion upon the 
question, whether a Benamidar is competent to maintain a suit for 
enforcement of title to immovable property. That: controversy ~ 
has now been set at rest by the decision -of-the Judicial Committee ` 
in Gur Narayan v, Sheolal Singk (3), where it was ruled thata ' 
benamidar, though he has no beneficial interest in the disputed 
property, is entitled to maintain an action in respect the reof even 
if the beneficial owner is not a party “to it, Ia the case of a mort- — 
gage, this rule had been applied in this Court in a long series of. ~ 
decisions, which recognise the right ofa nominal -mortgagee ‘to’ 
enforce the security ; these will be found reviewed in Afrabannessa 
v, Safatulla (4). But whatever difficulty might have been felt at one `` 
time as to the right of the nominal owner to maintain the suit in his 
own name, there is manifestly no.reason or principle which stands 
in the way of the institution of such a suit by the real owner (spee ~ 
clally when the nominal owner also ia joined asa party defendant) 
and the case before us is clearly of that dascription, We hold 
accordingly that the deed of -releag: presents no effectual bar to 
the claim of the plaintiff, if their title i3 otherwise established, 


As regards the second question, three alternative aaseq have 
been presented for acceptance; by the different parties concerhed, 
namely, first, that the mortgage ` mey belonged to Sariatullah, 
Sabaktulla and Gulzir joian’ as. they were members ofa joint 
family ; secondly, that it belonged to- Sariatulla alone ; aed thirdly, 
tbat it belonged to:Sabaktulla alone, As regards the first: alterna- 
dative, which has been pressed upon the Court by Gulzar, it must 
be remembered that when-the members of a Mahomedan family 


0) (3872) L. R, L. A. (Sup.) 43; 11 B. L. R. 46 (52) P. c 48 W. R. 166, 
(2) 4895) L. R. 22 1. A. 129; I. L. R, 22 Calc. cog. 
(3) (1918) L, R 461, A. 1) IL. Le R, 46 Cale. 566, 
(4) (1915) L L, R, Xd Calc: 504 5 3a Cr L. J. 259, 
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live in commensality, they do not form a joint family in the sense in 
which that expression is used with regard to Hindus, and in Maho- 
medan Law there is not, as there is in Hindu Law, any presumption 
that the acquisitions of the several members are made for the bene- 
fit of the family jointly ; Hakim Khan v. Goolkhan (10); Jaker Ali 
v. Rajchunder (2); Abdool v, Mahomed (3); Suddertounsssa v, 
Majada (4). We cannot thus presume thet because Sariatulla, 
Sabaktulla and Gulzar lived jointly and had joint transactions, they 
were the joint owners of ‘the mortgage money in dispute. When we 
come to examine the evidence on the point, it becomes plain that 
the assertion of Gulzar cannot be deemed’ conclusive. In an afi- 
davit sworn by him on the 28th August, 1911, he stated distinctly 
that neither he nor Sariatulla Mandal nor any body else had any 
concern with the sum secured by the mortgage which belonged to 
the representatives of Sabaktulla. His endeavour to explain away 
this specific assertion was fruitless. The theory that he had made 
a mistake was not plausible, while the hypothesis that he had 
yielded to the influence of the first plaintiff was neither put forward 
by himself nor even so much as suggested in cross-examination to 
the plaintiff while in the witness box. The documentary evidence 
brought forward by Gulzar is valueless. The account book for 
1,04 has not been filed, while the entries in other account books 
are not only not beyond suspicion, but actually look like interpola» 
tions, In these circumstances, the conclusion of. the Subordinate 
Judge that Gulzar had failed to establish the joint character of the 
money cannot be successfully impeached, 


We are thus finally left with the two remaining alternatives and 
have to determine whether the money belonged to Sariatulla or 
Sabaktulla. The case for the plaintifis is that the consideration for 
the bond was paid from the separate fund of Sabaktulla in the 
hands of Sariatulla who had taken out letters of administration: to 
the estate left by his brother. There is satisfactory evidence that 
the negotiations for the loan took place with the first plaintiff, but 
that the bond was not taken in the nams of the plaintiffs, as two of 
them were minors at that time. In these circumstances, it is only 
natural that the bond should be taken in.the name of the uncle of 
of the plaintiffs who was also the administrator to the estate inherit: 
ed by them from their father. The Subordinate Judge has ` care- 
fully analysed the oral evidence on the point, and -after minute 

(1) (1882) I. L. R. 8 Calc. 826 ; 10 C. L. R. 603. 


(3) (1882) I. L. R. 8 Calc. 8§: note. 
(3) (1884) L Li R, 10 Cale, 363, (4) (1878) I, L, R. 3 Cale, 694. 
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scrutiny of that evidence, we see no reason to doubt that his con- 
clusion is amply supported thereby. Besides oral testimony, which. 
unquestionably preponderates in favour of the plaintiffs, there is 
internal evidence furnished by the bond itself which cannot be alto- 
gether ignored. The bond, though executed in favour of Sariatulla 
recites that the mortgagor executed the deed on receiving the con- 
sideration through Masinuddin the nephew of Sariatulla ( to whom 
the bond is addressed). No satisfactory explanation has been sug- 


| gested for this recital; on the other hand, the evidence makes it 


clear that Sariatulla had a son Kantu who looked after his business 
and who might be expected’ to hand over the money to the mort- 
gagor, ifit really belonged to his father. These circumstances 
must be taken along with the undoubted fact that the plaintiffs had 
a seperate fund of their own in the hands of their uncle. We must 
accordingly affirm the finding of the Subordinate Judge that the 
money belonged to the children of Sabaktulla and not to Sariatulla, 
Here we may observe that it was suggested at one stage that the 
plaintiffs were precluded from proving that the mortgage money 
belonged to their father, as the District Judge authorised the guar- 
dian of the infant mortgagor to take a loan from Sariatulla. There 
is, however, no evidence that the sanction was so narrowly restricted 
in scope, and that the District Judge had in view, for the protec- 
tion of the minor, any considerations beyond the necessity for and 
the terms of the loan. Apart from this, it is plain that whether the 
money advanced by Sariatulla belonged to himseif or came out of 
the fund of his nephews in his hands as administrator to their estate 
was immaterial to the borrower and could not plainly affect the 
validity of the mortgage transaction. 

_ Our conclusion consequently is that the mortgage money 
belonged to the estate of Sabaktulla and that the release executed 
by two of the representatives of Sariatulla was not a genuine trans- 
action, ‘The inference follows that the suit by the heirs of Sabak- 
tulla has been rightly decreed, while that by the grand children of 
Sariatulla has been properly dismissed. Both the appeals conse- 
quently fail and must be dismissed with costs. The costs in 
Appeal No. 35 of 1919 will be received only by the plaintiffs 
respondents ; and there will be no separate hearing fee in Appeal 


No. 127 of 1919. 
Buckland, J.—I agree. 
A T. Ms l Appeal dismissed, 
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. CRIMINAL REVISION. 


Before Sir Nalini Ranjan Chatlerjea, Knight, Judge, and 
l Mr. Justice Cuming. 


NARAYAN KISSEN SEN AND ANOTAER 
Ban | v. 
CORPORATION OF CALCUTTA.* 


Obstruction—~Fixture—Calcutta Municipal Act JII B. C. of 1899), Secs. 341, 
. 631—Limitatiosn—Time, when runs. 


Sheets of iron, attached by their side to the shop by hinges and supported at 
the other end by props, thus forming a verandak over the street and when the 
props are taken away the sheets hang down a street, are not fixtures and there- 
fore a notice is not necessary under section 341 of the Calcutta Municipal Act. 


. The period of Limitation under section 631 of the Calcutta Municipal Act, 
runs from the date of the first commission of the offence, the date when the ob- 
struction or projection was first placed over the street. 


Application for revision under Section 435 of the Code of Cri- 
minal Procedure by the Accused. 


The petitioners were convicted under section 559 (18) of the 
Calcutta Municipal Act and sentenced each to pay a fine of Rs. ro. 


The material facts appear from the judgment. 
Batu Atulya Charan Bose for the Petitioners. 


Babu Manmatha Nath Mukherjee for the Opposite Party. 
C. AY, 
The judgments of the Court were as follows : 


The two petitioners Narayan Kissen Sen and Priya Lal Sen have 
been convicted by the Municipal Magistrate of Calcutta and sen- 
tenced to pay a fine of Rs, ro each under the rules made under 
section 559 (18) of the Calcutta Municipal Act. 


The.Rule runs as follows: No person shall place or have any 
blind shed, covering awning or other projection which has not been 
sanctioned by the General-Cammittee under section 340 over or 
above any public street, drain, aqueduct or land vested in the Cor- 
poration. - 


The contention of the petitioners are two-fold : first that the tin- 
shed in question isa fixture and thereforea notice should have 


® Criminal Revision No. 576 of 1920, against the order of N. N. Gupta, Esq. 
Municipal Magistrate, 1st Court, of Calcutta, dated the 315t May, 1920. 
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béen given to-him under. section, 341 of the Act and secondly that 
the prosecution is _tinie-barred.~ The facts ‘would appear to bt 
these: 

The ais tin-sheds va to be er of tin which are ate . 
tached by their side to the shop by hinges and are supported at the 
other end by props. They thus. forma verandah over the street. 
When the props are taken away the sheets hang down’ straight, 
It cannot be said that these structures are so attached to the house 
or shop as to have -become a part of itand we agree with the - 
learned Magistrate that they cannot be considered as fixtures. The 


` next question to be’considered is whether the prosecution is barred 


by litnitation under the term of section 63r. . 

Now admittedly -these tin sħeets have been used as blinds or 
awnings to their shops for more than three months’ before thé date 
of this ` prosecution, The Magistrate finds that théy were placed 
much longer ago than threé months back. ‘The offence was come 
mitted first clearly more than three months before the date ‘of the 
present prosecution. The learned Magistrate would seem to hold 
thatthe period of limitation would -runa -not from the date when the 
obstruction or projection was first made but the last date on which 
the obstruction or projection was in existence, 5 


. We -are disposed to think that the period of limitation under 
section 631 must be held to run from the date of the first commis- 
sion of the offence, the date when the obstruction or projection Was: 
first placed over the street. 


pIa fhe view of the law the present TENG AT is time-barred: 


` 


‘The finding and conviction; are therefore set aside and twa pe- 
titioners are acquitted, The fine if oe will be refunded. | 


Ait Me OP ee ea ka Conviction set aside, 
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hs Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Cuming. 


SHAMSUL HUQ 
i ; | 2. 
KING-EMPEKOR.* 


Abetment—Penal Code (Act XLV of 1860), Secs. 109, 161—Prosecution dis- 

missed—Offering gratification afterwards 

‘The petitioner, a taxi driver, was prosecuted for some petty offence, under 
the Motor Car Act. On the r6th June, the cao against the petitioner was dis- 
missed, and on the atst June, the petitioner was said to have offered Re. 1 to the 
Sergeant as a bribe to withdraw the charge which the Sergeant had brought 
against him : . | 

Held, that the petitioner could not be convicted of abetment of an offence of 
taking a gratification as a reward or motive to forbear to de-any official act. 

Application for Revision under section 435 of the Code of Cri- 

minal Procedure by the Accused. 


The petitioner was convicted under sections 161-116 I. P, C. 
and sentenced to rigorous imprisonment for one month, 


The material facts appear from the judgment. 


Babus Manmatha Nath Mukherjee and Satindra Nath Mukherjee 
for the Petitioner. 


- Wo one for the Opposite Party, 
. C. A Y. 
The Judgment of the Court was as follows : 


This petitioner Shamsul Huq. a tari driver, was prosecuted for 
some petty offence under the Motor Car Act P one Sergeant 
Alchin. `- 


On the 16th June the case against the petitioner was dismissed 
and on the arst June the petitioner is said to have offered Re. 1 to 
the Sergeant as a bribe to withdraw the charge which the Sergeant 
had brought against him. 


As stated above the case against the petitioner had already been 
dismissed on the 16th June, The petitioner says that he was 
aware of that fact. Hie has examined a Writer Head Constable, 
(Motor Vehicles Department) who says that the petitioner went to 
him on the 16th and that he was informed by the witness that he 
- (the accused) had been discharged. The trying Magistrate how- 


. "Criminal Revision No. 635 of 1920, against the order of D. Swinhoe Esa, 
Chief Presidency Magistrate, Calcutta, dated the 3rd Joly, 1920. 
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ever did not believe this.witness'and was of opinion that. ane rupae 
was offered to the sergeant in ignorance of the case having been 
dismissed against the petitioner. 

The question is whether the petitioner can be convicted under” 
section 161-109 Indian Penal Code. Now, on the arst June it was 
not within the powers of the Sergeant to show any favour to the 


-petitioner who had already been discharged by the Magistrate and: 


nò money could have been paid to him asa motive or reward fot” 
doing any thing for the petitioner. 

' We åo not, think that in ‘these circ imstances the petitioner can, 
be. convicted of abetment of’ an ‘offence ‘of taking ; a gratification as, 
a reward or motive to forbear to do ANY, official act. , The convic- 
tion of the petitioner and the sentence passed on him are accord:. 
ingly set'aside. The petitioner will “be. -discharged from his bail 
bond. + 5: - - ‘ 


-~ 


ay 


“De SEEE ae l `- - Rule made-absolute, 
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Poles Sir Nalini Ranjan Chatterjea, Knight, Tida and Mr. 
cathe Justice Newbould,- 


| SRISH' CHANDRA CHATTERJEE, RECEIVER ` 

a , S TE Ng a ae 
BASANTA KUMAR SADHUKHAN AND oruzrs* 
Suit, if matntidinablo—Specific Relief Act (I of 1877), S Sec. da—Sutl for declara- 
Yion of defendant’s right to property; s 


` A suit for a declaration that defendant No. 1 has no right “to the property but. 
that defendants Nos. 2 and 3, the plaintiff's mortgagors, are owners thereof, is not 
maintainable under section 42 of the Specific Relief Act. Until the plaintiff's 
right as a mortgagee ‘from the defendants Nos.” “2 and 4 is established,. he 
cannot ask for a declaration of his rights.- : P 


` | Appeal by the Plaintiff. 
t 
-Suit for a declaration. | 


ba 


{í * Appeal from: Appellate Decree No. 165 of 1918,- against - the decres of A. Je 
Chotzner Esq, Second Additional District Judge of 24-Perganas, dated the zand 
Septeniber «i917; - affirming that of: Babu.Siddheswar Chakravarty, ‘Subordinate 
Judge rat. Court of-24-Perganas, dated ia sath August, 1916). 54 
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‘The material facts appear from the judgment. 
"Babi Samatul Chandra Dutt (for Babu Satish Chandra 


Mukherjee) for the Appellant. 
_ Babus Makendra Nath Roy and Athoy Kumar Bannerjee and 


Dr. D. N, Mitter forthe Respondents. 
- - The judgment of the Court was as follows : 


The plaintif brought a suit for construction of the Will of ‘one 
Gosain Das Das and for a declaration’ that the rights of defendants 
Nos. 2and 3 had not been affected by the Will. The plaintiff 
alleged in the plaint that defendants nos. 2 and 3, sons of Gosain 
Das were entitled to the property under the Will of their father and 
that they had executed a mortgafe of certain property in favour of 
the plaintiff. Defendant No. 1 is the widow and executrix under 
the Will of Gosain Das, It is stated that shesold the property 
under mortgaye to defendant No. 4 The plaintiff in this suit asser- 
ted that under the Will, defendant No. 1 had no right to the 
property and that defendants Nos. 2 and 3 were the owners there- 
of. Both the Courts below held that the suit as framed was not 
maintainable and that upon the construction of the Will, defend- 
ant No. r had an absolute interest in the property. The question 
to be decided first, is whether the suit as framed cay proceed. The 
suit must be treated as one based on section 42 of the Speeific Re- 
lief Act. That section lays down, “Any person entitled to any le 
gal character, or to any right as to any property, may institute a suit 
against any person denying or interested to deny, his title to such 
character or right.” In the present case, the plaintiff does not sue 
for declaration of any legal character nor does he sue for a declara- 
tion of any right to any property: The declaration which he seeks 
is a declaration as to the rights of defendants Nos. 2 and 3. It is 
urged that if their title is declared the plaintiff will get the benefit 
of the same as he claims under a mortgage from them. But he’has 
not sued for declaration of his right as a mortgagee ; and we do not 
see how he can maintain this suit so long as his right as a mort- 
gagee from the defendants Nos, 2 and 3 is not established. Until 
that is done, the plaintiff cannot ask for a declaration of their rights. 

The learned pleader for the appellant, in the: circumstances, 
prayed for amendment of the plaint. We donot think that that 
should be allowed for this’ reason. The question of the plaintiff's 
right as a mortgagee if allowed to be. raised would have to be de- 
cided by taking evidence in the matter. In fact notice of the amend- 
ment would have to be given tol-the defendants including defend- 
ants Nos. 2 and 3 as they may have a defence in connection with 
the mortgage itself, and there must be a trial de nogo. 
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We think as contended on behalf.of the respondents: that the 
plaintiff must, first of all, establish his right upon his mortgage and 
that until that is done, he has no cuss of action for maintaining a 
suit for declaration of the title of de‘endants Nos. 2 and 3 to the 
property as against defendants Nos. rand 4. We, accordingly, 
hold that the suit must be dismissed on these grounds. It is un- 
necessary, therefore, to consider the question of construction of the. 
Will upon which the Courts below have expressed their opinions. 


‘The plaintiff appellant. must pay the costs of the respondents. 
Let the record be sent dewf as-soon as the decree is signed. > `- 


z - < LIA 


Before Sir Jo Woodrofi, Knight Judge, and Mr. Justice 
Foxy Walmsley. 


KHAGESWAR SARMA BHATTACHARYA AND anise 
- i A i | | . 
| SOMESWAR BHATTACHARYA. : 
POIR AE ETE Act “U of 1872), Sec. 90—Capy of Will—Attesting wii- 


nesses dead —Evidence of a witness, present at the execution of the Will. 


“A Will-Of 1873 which was registered, was acknowledged before the Registrar. 
The original Will was not, produced in Court. An old man who ‘gave his evi- 
dence, swore that he was the person who identified the testator before tha Regis- 
trar. He also swore that he was present at the execution of the Will though his 
name did not appear as a formal attesting witnessin the document. All the at- 
testing witnesses. were dead : 

Held, that presumption as to duly attesting the Will arose-under section go of 
the Indian Evidence Act. 


Appeal by the Objsctors. 
Application for letters of administration with copy of a Will. 
The material facts appear from the judgment. 


Babus Amarendra Nath Bose (for Babu Maumatha Nath Mu- 
herjes) and Pannalal Chatterjee for the Appellants. 


Babu Narendra Kumar Bose for the Respondent. 


® Appeal from Original Decree No. 107 of 1919, against the decree of G. C, 
Sankey, Esq., Additional District Judes of Assam Valley Districts, dated the rst 
ia 1919. - 


Vot: KK ATI I.) : “HIGH COURT. 


The judgments of the. Court were as follows: . ‘ 


Woodroffe, J.—This isan unusual case as the learned: Judge 
has pointed out. It arises out of an application for Letters of Ad- 
ministration with copy of a Will which is said to have been exe- 
cuted as far back as 1873. But wehave itasa fact that the Will 
was registered ‘and the execution was acknowledged before the 
Registrar, and’an óld man who’ gave his evidence, swears that he 
was the person who identified the testator before the Registrar. He 
also swears that he was present at the execution of the Will though 
his name does not appear as a formal attesting witness on the docu- 
ment. It was objected that the attestation has'not been proved ; 
but I am unable to hold that itis shown in this case that this is a 
good objection since all the attesting witnesses are dead. I think 
also that section 90 of the Evidence Act does apply, though it was 
contended that it would not apply, and that the section was only 
applicable to a case where the original documents were produced. 

Then, “the third objection, which does not affect the merits of 
the case, was, that the grant should not have been an absolute grant 
* but limited until the original Will was produced. 

Theré is no reason to suppose on the evidence that the Will 
had been revoked by the testator, as the evidence is that it was 
made over by the testator to the father of the applicant and re- 


mained in his hands although it could not be discovered when the 


applicant’s father died. | 2 we 

Except às to the limitation of the grant the appeal fails and is 
dismissei with costs. The hearing fee is assessed at three gold 
mohurs. - 

Walmsley, J.—I agree. 
A. T, M Appeal dismissed : Decree modified. 
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Before Sir: Syed Shamsul Huda, Knight, “Judges: thal 
DINABANDHU BHATTACHARJEE |) | : 
JAGABANDHU BHATTACHARJEE AND OTHERS! | 


4 


Appeal, right of—Fudgment in favour of plaintif on one point—Suit for: 


vent—Second appeal—Appeal treated as revision petition. i ieee 


A suit for rent was instituted by the plaintiff against the defendants. The 
defence was that the defendants were themselves the owners of the lands and that 
the plaintiff not having any title to the land could not claim any rent from them. 
The first Court held that plaintiffs title waz proved but that the plaintiff’ had 
failed to establish that’ any tenancy was created between the pla‘ntiff and the 
defendants.. It therefore dismissed the” suit. On appeal by the plainti‘f, the, 
appellate Court held that no appeal lay in the case: Seer aaah 


` Held, that an appeal lay to the lower appellate Court from the decision of. the 
firgt Court. wt ae ae ay 


That if there was a right of appeal on behalf of the defendants, there was- also 
a right of appeal on behalf of the plaintiff; Rai Charan v. Kumud (1), followed. 


That no second appeal lay to the High Court. 


The’ High Court treated the memorandum of appeal .as petition: for setts 
under section 115 of the Code of Civil Procedure. | p oot nds 


Appeal by the Plaintiff. |, NAK oe 


Suit for rent. "ra D 
The material facts appear from the judgaient, Sang , 
Babu Bhupendra Kumar Ghose for the” "Appellant; ` eae < 


Babu Hira Lall Chakrabarty for the Respondents. a ea 
The judgment of the Court was “delivered by cetera 


Shamsul: Huda J. :—This appeal is by the plaintiff and arises 
out of a suit instituted by him for rent against the defendants. 
The defence was that the defendants were themselves the owners’ 
of the lands and that the plaintiff not having any title to the’ 
land could not claim any rent from them. The first court 
held that plaintifl’s title was proved but that the plaintiff.. 
had failed to establish that any tenancy was created between 
the plaintiff and the defendant. Having thus found that the 
relation of landlord and tenant was not established between 

*Appeal from Appellate Decree No. 2269 of 1919, against the decree of 1919 
Smither Esq. District Judge of 24-Perganas, dated the qth August, affirming that 
of Babu Gopal Das Ghosh, Munsiff ard Court at Alipore, dated the 22nd May, 


1919. ` ` 
(1) (1897) 1 C. W. N. 687. 


VoL. XXXL] -$ Hida COURT, 


the parties -the . learned Munsiff ‘dismissed -the ` suit with 
costs, Against this-decree the plaintiffs: appealed and the appel- 
late Court held that no appeal layin the case and dismissed the 
appeal. Against this decision the plaintiff appeals to this 
Court. - 

It is argued that the Munsiff had clearly -décided a question of 
title to land as between parties having conflicting claims thereto. 
This is not denied by the learned Vakil for the respondent, but he 
argues that in as much as the decision was in favour of the plaintiff 
anid as sich his appeal did not relate “to the question of title, no 
appeal Tay to the learned Judge. 


«Jo my opinion it is immaterial whether the appeal related to 
the “question of titl: decided by the “first Court, and whether such 


decision was in favour of the appellant or of the respondent: If. 


thére was aright of appeal on behalf of the defendant there was 
also a right of appeal on behalf of the plaintiff This view is sup- 


ported by a decision of this Court in Ral Churn Ghose and others we 


Kumud Mohon Dutta Chaudhuri and others (1) I accordingly hold 
that the Court below was wrong in holding that no appeal lay in this 
case. It was also argued by the learned Vakil-for the respondent 
that the Munsiff did not come: to any final decision on the question 
of title but only found that the plaintiff bad established a prima 
Jacie case of right to the disputed land. The expression: used is’ 
unfortunate, but I think that what the Munsiff meant was that the 
evidence of title was stronger in favour of the plaintiff, than that in 
favour of the defendant, and that for the purposes of the suit 
plaintiff's title was established,’ 


TA preliminary objection was raised that no second appeal lies 
and I dgrée with this view. I however, treat the petition of appeal- 
as àn application under S. 115 of the C. P. Code and set aside the’ 
decree of the Court below under the provisions of tbat section. 


The Court below will now proceed to ones < of the appeal in. 
accordance with law. 


AT-M, Appeal dismissed, Rule made absolute 


2 1 


zÙ): (1897) 1 CW. N. 687.. : 
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Before Sir John George Woodroffe, Knight, Judge, and Mr . 


Justice Walmsley, N a 


ANANGA MOHAN PAL anp ANOTHER 
D. 


BALAI CHAND PAL* 


ends Aplin: where to be made—‘ District’, —Probate and Administras 
tion Act (V of 1881), Sec. 57. ee 


` The fact that the deceased liyedein Calcutta or that the major portion of his- 


property is sltuated in Calcutta or that all the witnesses to the will live In Calcutta, , 
is no ground for refusing to entertain an application for probate by the District- 
Judge of the 24 Perganas. A . 

The applicant for a probate is dominus litis and his choice should bo given; 
effect to, unless there are sufficient grounds made out to show as to why the pros, 
ceedings should not be held at the District Court. 

` Quære : Whether the word ‘ District? in section 57 of the Probate and Ade 
ministration Act applics to High Court. 


Appeal by the Plaintiffs. 
Application for probate of a will. 
The material facts appear from the judgment of Woodroffe 7, 


~ A 


Babus Mahendra Nath Ray, Bepin Chandra Mullick and 


Sarat Kumar Pal for the Appellants. 


Batus Bankim Chandra Mukherjee and Bhupendra Nath Bose 
for the Respondents. 


The judgments of the Court were as follows : 


Woodroffe J :—This is an appeal which arises out of an apes 


cation made for the probate of will of one Protap Chandra Pal. The 


application for probate was made. to the District Judge of the 24- A 


Perganas. There is no question that the District Judge had juris- 


diction to entertain the application. But however on the objection © 


of. the respondent in this appeal, he exercised his discretion under 


| 


section 57 of the Probate and Administration Act and expressing ` 


his-opinion that it could be more justly disposed of by the High 
Court in its Original Side refused the application under section 57 
of the Probate and Administration Act. It may be a question 
whether the word ‘ Districts,’ in section 57, applies to’ the High 
Court ; but it is unnecessary to go into that question because 
on the merits, I think the appeal must succeed, The grounds upon 


®Appeal from Original Decree No. 72 of 1919, against the decree of A. H. 
Cuming Esq, District Judge of 24-Porganas, dated the zoth December, 1918. 


Vot, XXXL] HION COURT, 


which the learned Judge made his order ‘are these, First of all, he 
says, that the deceased lived in Calcutta, That in itself is no ground 
when we come to deal with the question which is before us as to 
whether or not the application could be more conveniently dealt 
with at Alipore. The other reason given by the learned Judge is 
that the major portion of his (the testator’s) property is situate 
in Calcutta.” That in itself does not appear to be a sufficient reason 
upon the circumstances of the case which are put before us. Then 
he says that all the witnesses to the Will live-in Calcutta. This is 
not a matter which concerns the ‘respondents at all. It is an 
application for probate and the applicant will have to produce his 
witnesses in the Alipore Court. As regards the suggestion, which 
is hére made by the respondent, thet it is inconvenient in producing 
his witnesses at Alipore that is not a ground which may be taken 
in the objection. We know nothing as to who the witnesses are or 


what witnesses he intends to call. Moreover the Alipore Ceurt 


is only three or four miles from this. 
Then there remains the question of expenses. The contention 


of the appellant is that the costs of taking out probate in the Origi- . 


nal Side of the High Court are likely tobe greater than the 
expenses which are to be incurred in the Alipore Court. The 
learned Judge held that this was a contention without any substance. 
Having regard, however, to the nature of the threatened litigation, 
it seems to me that there is good ground for assuming that the 
proceedings in the High Courtare likely to prove more expensive. 
At any‘rate the appellant is dominus/itis and his choice should be 
_ given effect to unless there are sufficient grounds made out to 
show as to why the proceedings should: not-be ‘held at the 
Alipore Court, if the respondent does not agree ‘on this point, that 
is no ground in itself for deciding in his favour. No doubt the 
learned Vakil for the respondent has stated that this is a question 
of discretion ; and certainly in a matter of doubt, one would hesi- 
tate to reverse the judgment on this point. But with all respect to 
the learned Judge I have been unable to see that there is any 
ground for refusing the application and if an appeal lies we must 
deal with it, 

We therefore decree this appeal and reverse ma decision of the 
District Judge. 

The appellant will be entitled to the costs of this appeal The 
hearing fee is fixed at three gold mohurs, 

Walmsley, J.—I agree. 

“AT Ms - Appeal decreed, 
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PRIVY COUNCIL.” . 


Parser: Lorà Dunedin, Lord Phsllimori, Mr. Ameer Ai, n Sir 
Lawrence Jenkins, 
Ser ay , . nt ee tea of 
PG eee BAIJNATH PRASHAD SINGH AND OTHERS 


1921. 
ww - AE ; Sd ae NES 


Meet A _ ,.. TEJ BALI SINGH, since deceased. 


oe l ALLAHABAD, ] Ma AN. 


Hindu Sows Witakshara—impartible estate—Ancestral property of. joint undi- 


vided family—Succession to such an sestate—Ordinary rule of the Mitakshara i 


Law—Efdest of senior branch succeeds—Rule of survivorship, application of 
—Fractice—Priny Council. not biumd by reasons given in Previous a 
ments. a l k 
C The ‘fact that a Raj is EETA does not make it separate or self-acguired pro- 
tperty. lt may in fact be self-acquired or it may be family property of a joint nu- 
divided family. If the latter, succession, will be regulated according to the rule 
which obtains in an ‘undivided joint family, so far as the selection of the person 
entitled to succeed is concerned, í. e. he will be ‘designated by Survivorship.) 
The Judicial Committee of the Privy Council are at liberty to look into the 
reasons of their decision in a previous case and are not bound by those reasons. 


Appeal from a decree of the Allahabad High Court (Sir H. 


Richards, C. J. and Mahamud Rafiq, J.) dated, May 30, 1916, 


| affirming a decree ot the Subordinate Judge of Mirzapur, 
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8. . , 
kh - [On APPEAL FROM THE HIGH Cours OF JUDICATURE AT ` ~ 


The facts of the case, so far. as left unstated i in their Lordships’ i 


judgment, will be found in, the report of- the earlier ere 


Baijnath v. Tej Bali (1). On this appeal ? se 
. De Gruyther, KC. (Dube with bim) for AGA submitted. : 


that though the property in suit may ‘originally have been anim- - 


| partible Raj, yet as the effect of .a..re-grant it became the selfac- 
quired property of Ran Bahadur Shah-and was. no longer: impartible. 
If-bowever it were heldito.be impartible, the High Court’s decision 
in favour of plaintiff-was based. on the. view- that: there ‘was co- 
parcenary-in an.impartible-estate,.and the aa had decided -that 
there was not, 


` 


[Lord Phillimore : They say: that if the property be PN a 


impartible, Tejbali as representing the eldest son:, is., solely- 


entitled, ]. 
ig “I say that unless it is both, joint and impartible we succeed, and 
- that its being impartible is inçonsistent with its- being joint. ` 
(1) (3916) 1. L. R. 38 All, 590. . 


Vors XXXIIL] ` PRIVY COUNCIL, 


In an impartible estate there is no coparcenary and no taking 
by survivorship ; and the rule of succession is that of the ordinary 
“Hindu Law except as modified by custom. 

The Board has held that there is no coparcenary in an imparti- 





ble estate: Xama Rasv. Rajah of Pitiapur, (1), and cases there ` 


cited were referred to. Since then the question of a claim by survi- 
vorship has been before the Board in the Betlia raj case, Raj- 
Kumar Bishen Prakash v. Maharani Janaki Kuer (2), judgment 
delivered on February 13, 1922, unreported—and it. was distinctly 
laid down that any person who claims to succeed to an impartible 
Raj by right of survivorship must fail. These two decisions of 
the Board lay down that the devolution of an impartible Raj 
cannot be determined by survivorstip.@ The correct view is that 
except in so far. as varied by custom, the succession to a 
impartible Raj follows the rule of succession to partible property | 
the ordinary rule is that the eldest member and not the member of 
the eldest branch succeeds.) - 
In the Zipserah case (3) the Board laid down that there was 
no coparcenary and no survivorship in an impartible Raj. 
% [Sir L. Jenkins : That was under the Dayabhaga, where you 
trace to the Jast male holder.] 

: The Board say the rules of survivorship cannot apply, so 
it must be the rule of inheritance, whatever that may be, whether 
éDayabhaga or Mitakshara. 

` The rule of inheritance to an impartible estate is laid down in 
Parbati Kunwar v. Chandarpal Kunwar (4). The ordinary law is 
that on the death of the holder of an impartible Raj the widow 
takes : that on her death, the degree excludes the line. 

Respondent has alleged a custom of succession entitling him to 
succed, There is no general rule of lineal prim>geniture govern- 
ing succession to impartible estates : 

Rajak Rup Singh v. Rani Baisni (5). 

There is no sufficient evidence of any such custom here. The 
Subordinate Judge has a finding, though far from a clear one 
in respondent’s favour : but the Chief Judge says not a word about 
it, and Rafiq J. “ would have had considerable hesitation,” in bold- 
ing it proved. The High Court have not based their decision on 
any such custom. 

[Sir L. Jenkins referred’ to Kaliyana Rengappa v. Yuva 


Rengappa (6)}. 
(1) (1918) 45 I. A. 148 ; 28 C. L. J. 428. (2) Unreported. 
(3) (1869) 12 M, 1. A. 523. (4) (1909) 36 I. A. 125 (136). 


(5) (1884) L. R. 1: LA. 149. (6) (1905) 32 L. A. 261. 


i 
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It was assunied in that-tase that if the property were impartible 
it was joint. The dispute in argument was whether it was partibls 
or impartible. . : ie 


Referance was also made to Ram Bijat Bahadur” Singh. v. 
‘Jagatpal Singh (1); Navindar Bahadur Singh v. Achal Ram (2); 
Subramanya Pandya y. Subramanya Pillai (3). 

_ Dube followed : The recent case of Rajkumar Dishen Prakash 
v. Maharani Janki Kuer (4), is directly in point. In Ram Nunden 
Singh v. Janki Kuer (5) the Board had held that the Bettiah Raj 
“was self-acquired property. “The recent suit claiming the same. raj 
was filed by certain persons who were not parties to and not bound 
‘by that case, and the Board held that even assuming the family, was 
joint, they had no right of survivorship, as there was no rule of sur- 
_vivorship applicable to impartible estates, and hence it did not 
` matter whether the property was self-acquired or not. 
" Dunne K. C. (Sandars and Hyam with bim) for Respondent : 
It would be unfortunate if the last ` decision of the Board were held 
binding on all Hindus. It is opposed to many decisions of the 
Courts in India and many remarks of the Board. The respond- 
ents were not called on, and appellants’ counsel, feeling that he had 
a hopeless case—his client was not really a coparcener at all—prac- 
_ tically invited an adverse decision on the point of law. If that case 
is good law I admit it covers the present one : but the point at issue 
was never argued, and there isa catena of authorities against the 
view taken. 
There are concurrent findings that this was and is. an undivided 
Hindu family governed by the Mitakshara. ‘The fact of its being 
joint provides the mode of succession. If ancestral property, it de- 
volves by survivorship: if separate and self-acquired, by succes- 
sion or inheritance. But if it is impartible there is only one rule, 
survivorship. 

In Kaliyana Rengappa v. Vide Renpappa (6), tard Mac- 
"naghten was dealing with a precisely similar case. While the holder 
is alive, there is no coparcenary : but when he dies, there is a na- 
tional coparcenary in order to determine who the successor is to be. 


The Sivaganga tase (7) shows the alternative rules of descent 
under the Mitakshara for (a) self-acquired and (b) pint property. 
It is inconsistent with 45 I. A. r51. 

(1) (1890) L'R. 17. A. 173. (2) (1893) L. R. 20 LA. 74 

(3) (1894) I. L. R. 17 Mad. 316 (325). (4) Unreported. 
(5) (19023) L. R. 29 L A. 178. smy 
(6) (1905) L. R. 32 1. A. 2061. (7) (1863) 9 M. L A. 539 (5839): 


` 


Vor» XRXIL] PRIVY COUNCIL 


In Raja Venkayamak v. Raja Boschia Vankondara (1), Sir J. 

+ Colvile points out that an impartible estate is not necessarily 36- 

parate, and says that in the Sioaganga case the judgment would 
». baye been different if the property had been ancestral. 

‘- [Lord Dunedin referred to Muttuvaduganadha Tevar v. Peria- 

sami (2),. where, he observad, there is a reference to the case in 


"4 Madras alluded to by Lord Macnaghten.] 
h In Raja Suraneni Venkata v. Rija Suraneni Lakshma Venkama 


Row (3), the Sioaganga case is explained, and the Board say the 


„te judgment in that case would have been different if the zemindari 


hoof. 


had been ancestral. 
[Lord Phillimore : Unless it can be explained as odtter den, 
that seems an absolute decision fn your favour.] 


- Counsel also referred to: 


Maharani Hiranath Koer v. Ram Narayan Singh (4); Periasami 
v. Periasami (5); Tikait Dorga Persad Singh v. Tikatint Doorga 
Konwast (6); Naraganti Ackammagaru v. Venkatackalapati (7). 

In the last case the Madras High Court thought they were acting 
in contravention of a rule laid down by. the Privy Council in the 


Tipperah case, overlooking the fact that the latter case turned on the - 


Dayabhaga ; Sartaj Kuaprt's case (8). 

The earlier cases all lay down thatthe holder of an impartible 
Raj was no better off than a managing member except that there 
was no right of partition against him: later, it has been deduced 
from this that he can alienate inter vivos or by will: I submit that 
only the right to interfere with the holder during his lifetime is 
absent : that once he is dead, the rights of other members of the 
joint family revive. 

The case appealed from in 32 I. A. 261 is 24 Mad. 56a. In 
the light of that report it is quite clear what Lord Macnaghten 
meant in 32 I. A. 26r, 263. He said it was settled that impartible 
property passed by survivorship. and that when you had to look to 
survivorship it was a settled rule you ga to the eldest line. 

The cases against me are 45 I., A. and the recent Bettiah raj 
case. In 45 I.A. 143 the only thing to be decided was the claim 
against a devisee who was in the position of an outsider, and who 


(1) (1870) 13 M. I. A. 333. _ (a) (1896) L. R. a3 I. A. 128 (137). 
(3) (1869) 13 MI. A. 113 (140). (4) (1872) 9 B. L. R. 274. 

(5) (1878) Le R. 5 L. A. 61. (6) (1878) L. Re 5 L A. 149: 

(7) (1881) I. L. R. 4 Mad. 250 (266, 267). 

_ (8) (1889) L. R. 15 L A. 51. 
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was nol a coparcener at all, The remarks as to there baing no joint 
property in an impartible Zemindati were, obiter dicta. Ia the 
Bettiah case there was no argument. . „Sir Erle Richards who opened 
the appeal, gave it to be understood that certain cases. were against 
him. The cases ciled did not in fact touch the “point, Mi 
others not cited wete against the view taken. 


[Lord Dunedin : The Board have held they. ate at lihan to 
look into the reasons for their decisions. Read v. . Bishop of 
Lincoln (1)] a. 

[Lord Phillimore : (An ex parte decision is not to my mind 80 
strong as an argued one) Here you say appellants’ couasel rather 
invited the. Board to take a view against his, client.] f 

When you find the coparcenary, you have to find who is to 
succeed and that according to Lord Macnaghten is the eldest of the 
eldest branch. A ew o opsi 

Even.if the law is not as i contend, We a have sufficiently „proved 
a custom of descent by.which we should succeed. 

Sanders followed. 

De Gruyther K. C, bails. The. earlier cases say that if imparti- 
ble property be joint you take by survivorship : that aa impartible 


l raj can be the joint property of a joint family. But in Sartas Kua- 


vFs case and the Pittapur case it has been held that you cannot 
have coparcenary in an impartible Raj. 4 Mad 250 laid down the 
general rule that you can have an impartible estate which is held 
and descends in just the sa ne way as partible joint estate. The 
case is founded on the doctrine that an impartible estate is the 
joint property of the joint family. The early cases made no, distinc- 
tion between partible and impartible : the question was whether the 
property was separate or joint, , 

_Sartaj Kuari’s case in 1888 decided a matter of principle, that in 
an impartiblé estate you cannot have coparcenary: the, actual deci- 
sion was that the holder could alienate, but that decision was å 
consequence of the principle : thé, case. expressly decided that 
there is no community of interest. E ; 

26 I. A. 182 (the first Pittapur case) was argued by Mayne, 
and it was never contended that Sartaj Kuari’s case did hot go the 
length I have stated, but only that it did not apply to Madras. 

In 32 I. A. 264 Sabraj Kuari’s case was not - cited to the Board, 
and it was decided: on the assumption that the property ‘was copar- 
cenary property. ; 


1. 


(1) (1392) A. C. 644 (655) 
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J (ia 45 I. A. 153 a strong Board held that they were bound by 
! previous decisions that there can be no coparcenary in an imparti- 
‘ ble estate, How can a man take by survivorship when he is not a 


{ Coparcener ? 


In the Bettiak raj case the precise point here was decided, viz : 
that in an impartible estate there cannot be succession by survivor- 
ship. The Judges were Viscount Cave, Lord Moulton and Mr. 
Ameer Ali, 

When we have a series of decisions of the Board from Sartaj 
Kuari downwards, it would be lamentable that we should go behind 
the decisions to examine the reasons. Cat present the impartible 
raj has all the incidents of separate property, and the rule of inheri- 
tance should apply : in the first place, any particular custom of the 
family : failing that, the ordinary law.) Respondent here has not 
proved any particular custom of lineal” primogeniture, and by the 
ordinary law ot inheritence appellants have prior right. 

Their Lordships’ judgment was delivered by 


Lord Dunedin.—The question arises as to the succession to the 
zemindary of Agori Barhar. The estate is of great value, and the 
question raised is one of wide importance. 

The estate fell vacant by the death of Rani Kunwari, the widow 
of the last male holder, Raja Kesho Saran Shalt She died in 1913, 
having possessed the estate since the death of her husband in 1871, 
but it was conceded that her possession was not due to any title 
arising out of separation or self-acquisition. — 

This couple left no children, and to trace the succession you 
have to go up for five generations to ‘find an ancestor common to 
Raja Kesho Saian Shah, the last male holder, and the two claimants 
who are adversaries inthe appeal. This common ancestor, Raja 
Sudisht Narayan Shah, had three sons, from the eldest of whom 
Raja Kesho Saran was descended, There is no one left in this line, 
The descendants of the second son are also extinct. 


The plaintiff is the great- -great-great -grandson of the third son. 
The defendants are his uncles, being younger brothers of his father.) 
It will thus be seen that the plaintiff is the direct senior lineal des- 
cendant of the common ancestor, the person who, by the law of 
primogeniture as applied in England, would succeed, But the uncles 
are one degree neater to the common ancestor than he is, The 
question is which is entitled to succeed, the plaintiff or the uncles 
defendants jointly. The uncles on the death of the widow managed 
fo-seize the property, which accounts for their being defendants in 
the suit, 
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The family in question wasan ancient family, holding sway. ds 
independent Rajahs. They were dispossessed by a neighbouring z 
Rajah in the eighteenth century, but, having helped the English, 
they were reinstated by Warren Hastings. Their Lordships are 
satisfied that the reinstatement, which was finally carried out ata ` 
subsequent period, restored the family possessions to what they had 
always bezn in ancient times, o/s. an impartible raj or zamindary, ~ 
and that the zamindary now is ancestral property and not self-ac--~ 
quired. They do not think it necessary to add anything to what 
was said by the Subordinate Jydge and i the Court of Appeal in 
arriving at these conclusions. : 


Now if the property now in question werenot an impartible za- 
mindary, the question would be easy of solution. It has admittedly 
to be determined in accordance with the Mitakshara law. It ‘would’ 
all depend on whether the property in question were held joint or 
not. And both the Courts below have held that this family still 
exists as a joint family, and that there has been nothing equivalent 
to partition—with which finding their Lordships agree. The whole 
point, therefore, turns on the fact that this is an impartible zamin- 
dary, and it is necessary to examine the decisions which deal with 
them, and are very numerous. They will be taken in their chrono- 
logical order. 

thr The first case is the Sivagunga case (1), decided in 1863, judg- ` 
ment delivered by Lord Justice Turner. In that case the contest 
was between the representatives of a widow and those of nephews 
of the last holder, named Gowery Vallabha Taver., The zamindary 
in question was admitted to be impartible. The claims in the case 
were stated by Lord Justice Turner as follows ;— 

“ (1) Were Gowery Vallabha Taver and his brother Oja Taver 
(the father of the nephews) undivided in estate, or hada partition 
taken place between them ? 

“ (a) If they were undivided, was the zamindari the self-acquired 
and separate property of Gowery Vallabha Taver ; and, if so, 

“ (3) What is the course of succession, according to the Hindu 
law of the south of India, of such an acquisition where the family - 
is in other respects an undivided family ?” 

They answered the first question by saying that the estate was 

' undivided. 
They answered the second question in the affirmative. 
That being so, they held that the widow was enlitled to succeed, 


(i) (1863) 9 M, I. Ay 539. 
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In the course of the judgment, the following quotation is to be 
ñoted (p. 588) :— 

“The zamindary is admitted to be in the nature of a principality 
—impartible and capable of enjoy ment by only one member of the 
family at a time. But whatever suggestions of a special custom of 
descent may have been made, the rule of succession is now admit- 
ted to be that of the general Hindu law prevalent in that part of 
India (i. e. the Mitakshara), with such qualifications only as flow 
from the impartible nature of the subjact. Hance if the zamiodar 
at the time of his death and his nephews, were members of an ua- 
divided Hindu family, and the zamindary, though impartible, was 
part of the common family property, one of the nephews was en- 
titl&d to succeed to iton the death of his uacle. If, on the other 
hand, the zamindar at the time of his death was separate in estate 
from his brother’s family, the zamindary ought to have passed to 
one of his widows,.and failing his widows, to a daughter or descend- 
ant of a daughter preferably to his nephews.” ` 

It will be noted that the actual judgment went on the ground 
-of its being self-acquired property, but the paisages above quoted 
certainly lay down that so long as a zamindary was family 
property, although impartible, the selection of the next holder 
would be determined by taking the senior member judged by 
survivorship. 

i My. The Zigperuh case (1). This was a contest between two 
Claimants for the 1ajof Tipperah. It was held that there was a 
custom of allowing each Rajah to appoint his successor, and one of 
the claimants, being held to be duly appointed, was preferred. But 
in discussing what would happen if that appointment was not made 
out, with a view to determining the conflicting claims of the full and 
the half-blood, Lord Chelmsford says as follows (page 540; bottom), 
After saying that the presumption in any Hindu family is for.joint 
property, he goes on i— 


- “Still, when a raj is enjoyed and inherited by one sole enbu 


of a family, it would be to introduce into the law by judicial construc» 
tion a fiction involving also a contradiction to call this separate own- 
ership, though coming by inheritance, at once sole and joint owner- 
ship, and so to constitute a joint ownership without the common 
incidents of coparcenership. The truth is the title to the Throne 
and the Royal Lands is as in this case one and the same title ; sur- 
yivorship cannot obtainin such a possession from its very nature, 
and there can be no community of interest ; for claims to one estate 
(1) (1869) 12 M. L Ay 523, 
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in lands and to rights in others over it, as to maintenance, for in- : 


stance, are distinct and inconsistent claims. As there can be no 
such survivorship, title by survivorship, where it varies from the or- 
dinary title of heirship, cannot in the absence of custom furnish the 
rule to ascertain the heir to a property which is solely owned and 
enjoyed and which passes by inheritance to a sole heir.” 


He then goes on to cite the Sivagunga case (1) with approval as 
to what it says about the law of inheritance being religion, duty, and 
superior efficacy of sacrifice ; but he seems not to have noticed that 
the pronouncement quoted above is in the teeth of what was said 
in the Sioagunga case, and being in general terms might be so in- 
terpreted. The fact is, though curiously it seems to have escaped 


notice on many occasions, that the Zipperuhk case (2) was under l 


the Dayabhaga law, not the Mitakshara. The Dayabhaga differs 
from the Mitakshara ‘in several particulars, and there is no suc- 
cession by survivorship. 


Raja Suraneni Venkata v. Raja Suraneni Lakshma Vinkama 
Row (3). The zimindary in this case was held to be partible, so 
that the decision does not affect the question, but Sir J. Colvile 
comments upon: a misapprehension of the Siraguaga case :— 


“The Soaunga case was this: The family was shown to be 
undivided, but the impartible zamindary was shown conclusively to 
have been the separate acquisition of the person whose succession 
was the subject of dispute. .The ruling of this Court was that in 
that case the zamindary should follow the course of succession as 
to separate property, although the family was undivided ; but if that 
zamindary had been shown to have been an ancestral zamindary, as 
in this case, the judgment of the Board would no doubt have been 
the other way. ‘Their Lordships think it necessary to make this ob- 
servation in Order toavoid future misconception as to what was de- 
cided here in the Sivagunga case.” 


That case, therefore, followed the dicta in ‘Sivagung ga -as against 
the dicta in the ‘Tipperah case, 


Raja Venkayama v. Raja Boochia Vankondora (4). In this case 
the decision does not touch the question, but again Sir J. Colvile 
comments on the Sivagunga case, and repeats what he said in the 
former case thatthe judgment would have been the other way if 
the property had not been self-acquired. He adds, at P 339 :— 


(1) (1863) 9 M. I. A. 543. (2) (1869) 12 M. I. A, 523. 
(3) (3869) 13 M. I. A. (113) 140: (4) (1870) 13 M, L. A. 333. 
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Yit is, therefore, clear that the mere impartibility of the estate PE 


ds not sufficient to make the succession to it follow the course of suc- 1931. 
cession of separate estate} Aad their Lordships apprehend that if Baijnath Prashad 
they were to hold that it did so they would affect the titles to many Tej E 
estates held and enjoyed as impartible in different parts of India.” — 
Maharani Hiranath Kaer v. Babo Raw Narayan Singh (1), Io kara Dunsdin, 
this case Sir R. Couch, C. J, in the Court of Appeal, points out, at 
p. 324, the conflict between the Sioagunga and cipperak cases, and, 
quoting the last-mentioned case of Ventasa, follows it and Siva- 
gunga ia preference to the. 7ipperak case. 
Periasami v. Periasami (a). Toe zamindary was held to be 
self-acquired, and the decision igs therefore not in point; but, 
sppaking of an estate that was ancestral, Sir J. Colvile says (p. 70, 
middle) :— 
“ He would, therefore, necessarily be joint in that estate, so far 
as was Consistent with its impartible character, with his two younger 
brothers, the latter taking such rights and interests in respect of 
maintenance and possibl2 rights of succession as belong to the 
junior members of a joint- Hindu family in the case of a raj or 
other impartible estate descendible to a single heir.” l 
Tekait Doorga Persad Singh vw. Tekaitni Doorga Konwari (34). 
The decision here turned upon 7es judicata. But in the course of 
his judgment Sir Barnes Peacock said (p. 159, bottom) :— 
‘‘ The impartibility of the property does not destroy its nature as 
¡Joint family propertyJor render it the separate estate of the last 
| holder, so as to destroy the right of another member of the joint 
| family to succeed to it upon his death in preference to those who 
Í would be his heirs if the property were separate.” | 
And he bases this pronouncement upon the Sfoagunga and 
Pariasami cases. 
Naraganti Achammagra v, Nayanivare, (4). This case decided 
that an impartible Palaiyagam, in the event of death, passes by 
„survivorship. At p. 266 the law is thus stated :— 
, “ Where property isheld in coparcenary by a joint Hindu family, 
eee ‘there are ordinarily three rights vested in coparceners—the right of 
4 ‘joint enjoyment, the right to call for partition, and the right to sur- 
-. vivorship. Where impartible property is the subject of such owner- 
; ship, the right of joint enjoyment, and the right of partition as the 
} right of an undivided coparcener, are from the nature of the pro- 


(1) (187a)9 B. L. R. 274. 

(2) (1878) L. R. 5 I. A. 61; I. L. R. 1 Mad. 312. 

(3) (1878) L. R. xf A. 149; 1. L. R. 4 Cale. 190. ` 
(4) (1881) 1. L, R, 4 Mad, ago. 5 . 
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perty incapable of existence. But there being nothing in the nature 
of the property inconsistent with the right of ui voesb tpi it may • 
be presumed that-right remains.” 

` There follows more to the same effect, and attention is called, to 
the incémpatibility of the Sfoaguaga and Tipperak cases, and 
Sivagunga is followed. 

This is the first decision precisely in point. It is also to be 
noted because it is the case quoted with approval by Lord Mac- 
naghten in 32 I.A., (26 1) as will be’ subsequently mentioned. ` 

Rajah Rup Singh v. Rani Baisni, (1). , This was a` case 
oetween a widow and the nearest male heir. This decision is 
exactly what it has been said above the Sivagunga case would have 
been if the property had not beenself-acquired. Here it was ances 


. tral and the male was preferred.. 


Sir Barnes Peacock, delivering a judgment bya Court of which 
Lord Blackburn was a member, approved (p. 154) of Sir R 
Couch’s judgment in Maharani Hi: ranaih Korr v, Babu Ram 

` Narayan Singh (2) above cited. 

` Up to this point, with the single exception of the Tippirah 
case, which as stated was not under Mitaksbara law, the law i is all 
‘one way’and seems to affirm these propositions : — 

(1) The fact that a rajis-impartible does not make it apra 
or self-acquired property. 

(2) A raj, though impartible, may in fact be self- eguh or 
it may be family property of a joint undivided “family; 

(3) Il itis the latter, succession will be regulated according to 
the rule which obtains in an undivided joint family, so far as the 
selection of the person entitled to succeed is concerned. f. c. the. 

“the person will be designated by survivorship, although then, 
according to the custom of impartibility, he will hold the raj with- 
out the others sharing it. a aS 

“There - now comes a ‘case which introduces: a- diferent line - of 


“thought. | d 
water ar Sartaj Ku Kuari y v. n Deomj Kuari (3). In this case a deed of 


gilt bad been made of Sot thirteen villages of the Rajah to his younger 


“and, it may be supposed, favourite Rani, The suit was Taised at 


‘the instance of the older Rani as guardian of Her son, to set aside 
‘the deéd. The zamindary was impartible, and the case,: therefore, 
‘ raised: thé point as to whether ther holder of an impartible-raj could 
alienate when’there are no purposes of. necessity. - era 
(1) (5884) L.R 111. A. 1493 1. L. R. 7 All. L - 
(2) (1872) 9 B. L. R. 274. : 
(3) (888) L. Rots L Afsr; 1. JR, 1o vAN. 272, 
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“The High Court of the North-Western Provinces, afficming the P.C. 
T udgment of the subordinate Judge, held that he could not, . 1921. 


They citèd the cases above-guoted and and dhah th deduction that, Baijoath Prashad 
inasmuch as the right of single enjoyment was not incompatible Tej "Salt, 
with a restriction on alienation, and as such restriction was part of Se 
the general law of the joint family, that result followed. In partie 7777 2¥edin- 
cular they said :— 


e 


“ Tt must be conceded that the complete rights of ordinary copa- 
rcenership in the other members of tlie family, to the extent of joint 
enjoyment and tbe capacity to demana partition, are merged in, or 
“perhaps to use a more correct tełm, subordinated to’ the title of the 
individual member, to the incuinbeney of the estate, but the con- 
tingency of survivorship remains “along with the right to mainte- 
nance in a sufficiently substantial form to pje:erve for them a kind 
of dormant ownership,” 


The Board d reversed, the he judgment being delivered by Sir R. 
Couch. “The p point ‘of the “judgment is that the title to prevent 
alienation rests upon the present co-ownership of the person who 


wishes to restrain, | 


R The property in the piternal or ancestral estate acquires by 
birth under the Mitakshara law is, in their Lordships’ opinion, so 
connected with the right to a partition that it does not exist where 
there is no right to it . . . . By the custom or usage the 
eldest son succeeds to the whole estate on the death of the father, 
as he would if the property were held in severalty. It is difficult 
to reconcile this mode of succession with the rights of a joint family, 
and to hold that there is a joint ownership which is a restraint upon 
alienation. It is not so difficult where the holder of the estate has 
no son, and it is necessary to decide who is to succeed.” 

It will now be best to abandon for the moment the chrono- 
logical order of all cases and to trace the developments directly 
attributable to this judgment. 

Venkata Rao 0. Court of Wards (1) (the first Lita case.) 
This case decided two points :— 

st , (1) That the case of Sertaj, which was a case of direct infer 
binos gift, covered by analogy the case of alienation by will. 

is (2) That the law as laid down in Sarfaj, which was a case 
from the North-Western Provinces, also applied in Madras, not- 
withstanding the older Madras Kelan, Madras being under the 
Mitakshara law. : 


(1) (1899) L. R. 261. A. 83; 1. L. R. 22 Mad. 383. 
e 
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P. C., No general remarks are made which need be quoted. The 
1921.. zamindary i in quəstion was the zamindary of Pittapur. = 
Ned 


Baijnath Prashad „~ Raja Rama Ras v, Raja of Pittapur,(1) (The second 
Tej Bali. ` Pittapur case.) This was a suit for maintenance. It was sued by 
pores the son of the adopted son of the Rajab, who had left the whole 
Kora pha ziminodary by will to a son born after the adoption of the plaintiff's 
father. The plaintiff denied that the defendant was in truth a son 

but he was a suppositious child. Accordingly, on his own theory, 
he was preferring a claim tor. maintenance against prop erty in the 
hands of a third party. The Board eld that such a claim could 
only be based on the ground of ‘Solow ani that as by the 
Sartaj case coparcenary was decided\not to exist in an impartible 

raj, the claim, not being based on yelationship, must fail. . 
The matter is tersely put by Sankaran Nair, J., in the Court of 

i Appeal :— . 

“ The plaintiff does not advance any claim based on relation- 
‘ship. He refuses to admit any relationship, . . .. . As there 

was no community of interest, the property is not burdened with 

his claim in the hands of a donee.” - 


Tt is upon these two cases that the appellants in this case base 
their argument. 


“The appellants’ Counsel argues that the selection of his clients 
by the rules of ordinary succession to salf-acquired, or non-ances- 
tral property is the logical and inevitable conclusion to be reached 
from the decision in the Sartuj case that inan impartible raj ‘no 
coparcenary exists —a decisioa which he says was lozically extend- 
ed to settle the question of maintenance in the second Pittapur 
case, and should be equally logically extended to succession. 

Now the first observation that must be made is that Sir R. 
Couch in Sartaj Xuari’s case did not intend that his judgment 
should have any such effect, This is quite clear from the latter — 
part of it. All the older cases, including his own judgment in the 
case ing Bengal L. R. had been quoted. How does he deal 
with the cases P- He says :— 

“ The judges of the High Court have quoted in support of their 
view passages from several judgments of this Committee. In all of 
them the question was as to the succession of the property on the 
death of the Rajah or zamindar, and it was held that, for the pur- 
pose of determining who was entitled to succeed, the estate must 
be considered as the joint property of the family.” 


(1) (3918) L. R. 45 L. A. 148; 28C. L. J, 428, 
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And he then goes on with the discussion, on the assuniption that 
‘the cases have thereby been distinguished so that nothing now 
being done could overrule them. 


The matter, however, does not rest here. For after the decision 
in the Sartaj casz other succession cases did arise which shall now 
be quoted chronologically renembering that the date of the Sartaj 
case is 1888, , 

Raja Jogendra Bhupati Hurrochundra Makapatra v, Nityanand 
Man Singh, (1). This was a competition between a legitimate and 
an illegitimate son, but in the beginning, of the judgment (Sartaf’s 
case having been cited inter a/ios), Sir. R. Couch says (p. 131) :— 

“ Now it may be well first to dispose of a point arising out of 
the fact that this isan impartible*raj, which it is admitted to be. 
According to the decision in the Stoagunga case which, as their 
Lordships understand, is not nov disputed, the fact of the 
raj being impartible does not affect the rule of succession. In 
considering who is to succeed on the death of the Rajah, the rules 
which govern the succession to a partible estate are to be looked at, 
and therefore the question in the case'is, what would be the right 
of succession supposing instead of being an impaitible estate it 
were a partible one.” i 

This passage is absolutely conclusiva as to Str R. Couch’s view, 
The other parties to the judgment were Lord Watson and Sir 
Barnes Peacock, 

Sri Raja Lakshmi y. Sei Raja Surya, (2). The question was 


as to whether partition badin fact taken place, But Lord Davey 


said :— 

“ It will however be found that as between the Appellant and 
Respondent the question whether the zamindari is partible or not 
is of no importance. Even if impartible it may still be part of the 
common family property and descendible as such... . The 
real question therefore is whether it has ceased to be part of the 
joint property of the family of the first zamindar.” 

Ram Nundun Singh -v. Janki Koer, (3). This was a case as 
to the Bettiah raj—the same raj as was the subject of a recent 
decision to be afterwards referred to. 

The actual decision does not touch the point, because it rests 
on a finding that the raj was in the hands of an heir who had been 
reinstated by gravt from the E, India Company to a self-acquired 


_ property, i 
~ (1) (1890) L. R. 17 L A. 129; I. L. R. 18 Calc, gsr. 
(2) (1897) L. R. 241. A. 118; 1. L. R. 20 Mad. 256. 
13) (1902) L. R.29 L A. 178; 1. L. R. 29 Cale, 828, 
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But a question incidentally arose asto what was the state of 


affairs in the old family before the forfeiture, and Lord Davey in ° 


dealing with this says :— 

“It appears that the Raja Kishin Singh was joint in estate with 
his brother, and therefore was entitled to succeed him in the family 
property by survivorship. 

Kaliyana Rengappa v. Yuva ae (1). The leading 
question was whether the estate was partible or impartible. It was 
decided to be impartible. Lord Macnaghten says :— 

“t There were two other questions raised in the appeals which 
may be mentioned for the purpose of: putting them aside. It was 
objected by the appellant in the first five appeals that, assuming 
the estate to be impartible, still he aas entitled as the preferable 
heir, . . . . The first of these two questions is concluded by 
authority. Itis settled in accordance with a ruling of this Board 
that when impartible property passes by survivorship from one line 
to another, it devolves, not on the coparcener nearest in blood, 
but on the nearest coparcener of the senior line a position held 
by the principal respondent.” - 

And then he quotes the case in 4 Madras L.R. (Naraganti 
Achpammagra v. Nayanivarz), It was said that he here made a 
mistake—the case in 4 Madras L.R., not being a decision of the 

Beaid. Bul, alikcugh if the sentence be read in one way that may 
be so, he vas exen then right in fact, {or in the case of Mutincadu- 
ganadha Tivar v, Feriasami (2) Lord Hobhouse, delivering judg- 

netLiin the Privy Ccuncil, bad said (p. 137) that their Lordships 
agreed “ cn Loib points” with the presiding Judge of the High 
Comt, Now one of the points was the question of deciding succes- 


sion in an impartitle estate, and as to that the presiding Judge 


bad approved (p. 132) of the decision in, Madras L. R., 252. 

Lastly, Parbati Kunwar v. Chandarpal Kunwar, (3) where 
Lord Ccllins quotes with approval a judgment of the Appeal Court 
of Madras — 

“ The first principle is that a rule of decision in regard to succes- 
sion to impartible property is to be found in the Mitakshara law appli- 
cable to partible property, subject to such modifications as naturally 
flow from the character of the property as an impartible estate. 
The second principle is that the only modification which imparti- 

bility suggests in regard to the right of succession is the existence 

(1) (1905) L. R. gal. A. 261 ; 2 C. L. J. 2341. 


(a) (1896) L. R, 231. A. 128 (137); l. Le R. 19 Mads 451. 
{3) (1909) L. R. 361. A. 125; 10 C, L, J. 216. 
e 


a 
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‘of a special rule for the selection ofa single heir when there are 
several heirs of the same class who would be entitled to succeed 
to the property if it were partible under the general Hindu law. 

. . We have first to ascertain the class, and we have next 


- to select the single heir, applying the specfal rule ” 


` 


And he then went on to cite Sir R. Couch in the passage 
already cited in 17 I.A p. 131. 

It will be apparent from this long series of authorities that 
there are under the ,Mitakshara law only two possible lines of 
devolution and that the only test to be applied is, Was there com- 


munity or was there separation ? The argument of the appellants 


would involve there being two tests, (1) Was the property joint 
or separate ? and (2) If it was joint, was it an impartible raj? If 
“this were right, there would have been no enquiry in the Sivagunga 
case whether the raj was self-acquired property or not, It would 
have been enough tọ take the admission that it was an impartible 
raj. The appellants’ argument, therefore, is entirely based on what 
was said in the case of Sartaj Kuari and the second Pittapur case 
which followed it. 

Now if the whole subject were open it would probably have 
been better if the words ‘‘coparcenary” and “ corarceners” had 
‘not been used. ‘It is one of the inevitable inconveniences of trans- 
lat}ng an Eastern language into the technical law terms ofa foreign 
system of the West. It is quite true that in Colebrooke’s Transla- 
tion of the Mitaksbara, the term ““ coparcener” appears, ¢. g. secs. 


4 (1) and 9 (1), but assuredly the thing called coparcenary is not | 
identical with coparcenary as understood in English law. A very ` 


simple instance will show this. Take the ordinary case of a mem- 
ber of a joint family under the Mitakshara, law, and what happens 
if he dies ? His right accresces to the other members by survivor- 
ship, but if a co-parcencr dies his cr her right does rot accresce to 
the other co-parceners, but goes to his or her own heirs, It is there- 
fore necessary not to fasten the attention on the word “coparcenary,” 
but rather to enquire what actually was decided in the case of 
Sartaj Kuari. Now what was decided was thatin an impartible 
taj there was no restriction on the power of alieration by the mem- 
ber of the family who was on the Gaddi and was in possession, in 
respect that there was no such right of co-ownersbip in the other 
members as to give them a title to prevent such alienation, The 


_ right of the other members that was beirg considered was a present- 


dy existing right. The chance each n ember might have of a succession 


emerging in his favour was obviously outside the sphere of enquiry. 
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Turning next to the second Fittapur case, it must be always 
remembered that the claim for maintenance as put forward was 
made, not against the head of the family of which the claimant was 
a member, but against the donee, who on the claimants own allega- 
tion was à stranger to the family. It obviously could not, therefore, 
succeed unless it was of the nature of a real right. Now it could 
only be of the nature of a real right, no proceedings having taken 
place before the estate got into the hands of the donee, if the maker 
of the claim had before that event been a person who was in some 
way an actual cu-owner of the estate, and any observation which 
go to the question of maintenance apart from the question of real 
right may be treated as oditer disfa. The decision, therefore, was 
thelogical outcome of the decision in the Sartaj Kuari case, but 
again the question of succession was outside the scope of enquiry. 

No doubt it would have been possible to decide the case of 
Sartaj Kuari differently if the theory had been accepted that im- 
partibility, being a creature of custom, though incompatible with 
the right of partition, yet left the general law of the inalienability by 
the head of the family for other than’ necessary causes without the 
consent of the other members as it was. . This is recognised by Sir 
R. Couch when, in delivering the judgment of the Board, he says :— 

“ The question of how far the general law of the Mitakshara is 


superseded and whether the right of the soa to control the father is . 


beyond the custom, is one of some difficulty.” 

Even, however, if their Lordships thought the decision in Sartajf 
Kuari wrong—an opinion which they do not pronounce—the case 
has stood too long to be now touched. Butthe judgment expressly 
affirmed the general proposition which had been laid down in the 
Tipperahk case :— l 

“ When a custom is found i to exist, it supersedes the general law, 
which ho vever, still regulates all beyond the custom.” | 

This is the key note of the position. The question of how ta 
select the head of the family in a joint family is part of the general 
law. ‘ That the custom of iptpactibility dogs not touch itis shown 
by the long list of authorities above cited, aad there is, in their 
Lordships’ view, no necessary logical deduction from the decisions 
in the Sartaj Kwari and the second Pittapur cases which forces 
them to an opposite’ conclusion. l 

It is true that ina very recant and unreported case as to the 
succession to the Bettiah raj a different result was indicated. One 
of their Lordships was a party to that judgment, and their La-dehips 
have consulted the other members of the Board who decided that 
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case, Their Lordships are satisfied that in that case the appellant, 


. «Who was wrong on the merits, practically invited a decision upon 


the off-hand vie v that the Sartaj Kuari and the second Pittapur 
cases concluded the question, and this view was accepted without 
argument and without citation of the authorities. In these cir 
cumstances, their Lordships while not doubting the soundness of 
the decision do not hold themselves bound by the reason given. 


Their Lordships are, therefore, of opinion that, this zamindary ` 
being the ancestral property of the joint family, though impartible , 


the successor falls to be designated according to the ordinary rule 
of the Mitakshara law, and thit the respondent, being the person 
who in a joint family would, being the eldest of the senior branch, 


bg the head of the family, is the person designated in this impartible ` 
raj to occupy the Gaddi. The decision appealed against was / 
right, They will humbly advise His Majesty that the appeal © 


should be dismissed with costs. 
Douglas Grant : Solicitor for appellants : 
Barrow Regers & Naville : Solicitors for respondent : 
A. P. P. Appeal dismissed, 





Present: Lord Buckmaster, Lord Phillimore, Sir John Edge, 
Mr. Ametr Ali, and Sir Lawrence Jenkths. 


G. H, HOOK 
; v. 4 
THE ADMINISTRATOR GENERAL OF BENGAL AND OTHERS, 


{On APPEAL FROM THE HGH Court OF JUDICATURE aT FORT 
WILLIAM IN BENGAL] 


Res judicata—Previous decision in the same suit prevents subsequent revival 
of question decided —Code of Civil Procedure, (Act V of 1908), section 11-—~ 
Provisions not exhaustive. 


When a question at issue between the partles to a suit is heard and {finally de- 
cided, the judgment given on it is binding on the ‘parties at all subsequent, gstages 
of the suit—Its binding force depends not upon the Code of Civil Procedure, ; sec- 
tion 11, but upon general principles of law : if it were not binding there would be 
go end to litigation. 
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Ram Xirpal Shukul v. Musammat Rup Kuari (1) followed ; 


Appeal from an order of the Calcutta High Court, (Sanderson, 
C. J. and Woodroffe, J.) dated July 1, 1918, reversing an yonder of 
Chowdhury, J.) 


. The facts of the case are stated in their Lordships’ judgment. 
It may be added that the appellant, the Reverend G. H. Hook, was 
pastor of the LalBazir Baptist Church : the Reverend B., Evans, 
Pastor of the Howrah Baptist Church, was Respondent No. 4 and 
supported the present appeal. The Apelate Bench of the High 


j Court held that the question whethsr the gift over to charities in- 


fringed the rule against perpetuities was not res judicata ; and that 


“such gift over was invalid under section ror of the Indian Succes- 


sion Act. Hence the present appéal. 
De Gruyther K. C. and R. B. Hodge for Appellants, 


Tomlin K. C.and A. A. Uthwatt for Respondent No. 1 (the 
testator’s next-of-kin). 


Turnbull (for Dube) for Respondent No. 4. 


De Grayther, K. C.,for appellants : submitted that section’ 101 of 
the Indian Succession Act, 1865, did not apply to bequests to reli- 
gious or charitable uses : alternatively, that it did not apply to the 
bequest in question, which was valid in law. But further, the mat- 
ter was res judicata : Chowdhuri, J. had decided once for all that 
the bequest was good. The contention before him was that the 
gift over might not operate within perpetuity limits: he held that 
this was not so, and that the vesting was immediate. The Appel- 
late Bench had,erred in allowing the question to be raised again. 
A decision between the parties in the same suit operates as res- 
judicata, . 

Ram Kirpal Stukul v, Mussummat Rup Kuari (1). 

The next of kin could have appealed from the rgr2 decision of 
Chowdhury, J. but failed to do so, - 

Tomlin, K. C. for Respondent No. r (he was asked to confine 
himself to the question of res judicata) : submitted that the frame of 
the Will was that during lives certain annuities should be paid and. 
the surplusincome dealt with in a parlicular way: after that, there 
was a definite gift of corpus : a condition imposed on a gift to one 
charity : and a gift-over. 2 

_ The Court which dealt with the case in 1912 dealt only with the 


(3) (2883) L. R. 111. A. 37. 
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„first gift. The question how the corpus should go could not be de- 
termined and was not determined. 

With regard to the first gift no question of perpetuity arose : as 
to the second gift, it did. 

Under the decree the question as to the disposal of the corpus 
was left over in the widest terms, with liberty to all parties to ap- 
ply. 

The reason there was no appeal was that the parties thought the 
question was left over. ; 

Uthwatt followed : The two gifts’ are quite independent, and 
the judgment of Chowdhury, J. decided nothing as to the second. 

De Gruyther, K. C. in reply: It is clear trom the judgment of 
Chowdhury, J. in 1912 that the contention before him was that the 
gift over might not take effect till after the period: when vesting must 
occur, dnd that he over-ruled that contention. 

Their Lordships’ judgmeut was delivered by 


Lord Buckmaster :—On the merits of this controversy their - 


Lordships are not called upon to decide, for’ in their opinion the 
respondents are estopped from raising the contention they desire 
to advance by reason of the judgment that has already been given 
between themselves and the appellant upon the poiat. 

The dispute arises under a will and four codicils made by one 
Dr, Henry Wilkin Jones, who died on the 8th July, 1909. 

By his will the testator appointed the Administrator-General of 
Bengal as executor and trustee, and bequeathed to him 
his real and personal estate upon trust for sale and investment, and 
directed, after payment of debts, funetal expenses, and legacies, 
that the residue should be held to apply the income as therein pro- 
vided, during the life of his wife. On the death of his wife, he 
directed payment of certain legacies and then created trusts of the 
income of the fund to endure during the lifetime of certain named 
persons. By paragraph 17, he directed that on the death of the 
survivor of these named persons—and such survivor was Miss 
Eliz2 Humphreys—~a further trust should be imposed upon his 
trustees to sell and convert his real property, apparently forgetting 
that had already been done. He also again provided for the invest- 
ment of the proceeds of sale and declared that the trustees should 
hold the same :— 

“ For the full sum of 30,000 rupees if the said trust funds shall 
amount to so much or exceed that sum but not otherwise and if the 
said trust funds shall not amount to so much then to hold the whole 
thereof upon trust to pay the income,thereof quarterly to two of the 
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oe deacons for the time béing of the Circular Road Baptist Church to 
1921. be by them applied in manner following nanaly as to a moiety” 
& o Hi thereof for the Poors’ Fund in connection with the said Church for 
Poe rie fact the sustenance and support of the poor belonging to the said Church 
al of Bengal. or the congregation usually worshipping in the said Baptist Chapel 
re iaar and as to the other moiety for the General Fund in connec. 
anti tion with the said Church for the following purposes namely the 


support of the Pastor for the time’ baing th: expanses of the religi- 
ous services held in the said Chapel repairs to the Chapel Pastor's 
dwelling-house and out-officeés connected therewith and also for 
keeping my grave in decent order which shall be duty imperatively 
incumbent on the deacons for the time being of the said Church 
to perform. s 3 


If the trust fund exceeded the sum of 38,002 rupees, and this in 

. the event has happened, he declared that as to all the balance 

thereof the trustees were to hold the same on the trust declared in 
“respect of the sum of 30,002 rupses. 


By his first codicil (zand May, rgot) the testator revoked a 
number of provisions in the will, gave new directions with regard 
to the payment of the income, and provided that if Miss Eliza 
Humphreys should survive her sister, Miss Anne Humphreys, her 
annuity should on her death be paid to two deacons of the Lower 
Circular Road Baptist Church to be applied by them in the manner 
mentioned in paragraph 17 of his will and by clause 29 of this codi- 
cil he gave the balance of, the income in the same terms. 


By his second codicil, dated the 2nd March, 1903, the testator 
imposed certain conditions upon the gift made in favour of the 
Lower Circular Road Baptist Church, and provided that if the 
conditions should be broken 


“ Then, and in that case one-half of the interest, dividends, &c., 
that I have set aside for the said Lower Circular Road Baptist 
Church shall be made over and paid to the Pastor for the 
time being of the Howrah Baptist Church for the benefit 
of the said Church generally and the other half thereof to 
the Reverend Arthur Jewson’s Faith Orphanage at present at 
No. 117, Dharamtalla Street “(if then existing)or if not in 
existence to the Pastor of the Lal Bazar Baptist Church 
for the benefit of the said Church and of the poor of the 
Church,” 

His third and fourth codicils are not material for the purpose 
ofthis appeal. 
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The testator’s wife predeceased him, and died on the 25th Paes 
‘July, 1907. Tar 
Tbe Lower Circular Road Baptist Church did not comply with G. H Hook 
the conditions set out in the codicil and on the 17th February, ices on Ce 
1911, the Administrator-General of Bengal, instituted a suit asking al of Bengal. - 
among other things what would be the destination of the funds |) Bucimaster. 
in the event of the provisions in favour of the Circular Road — 
Baptist Church being forfeited and whether the gift-over in the 
second codicil would take effect or whether there would be an 
intestacy. To this suit the present respondents Joseph Henry 
Jones and Emma Adelaide Jones were parties as representing the 
next of kin. of the testator and they contended in favour of A 
- intestacy on the ground that the period in which the gift-over might 
take effect would be beyond the period in which vesting must 
occur, : ; 
The case was heard on the 16th July, 1912, before Mr. Justice 
Chaudhuri. He decided that the Baptist Church had not con- 
formed to the conditions, and he held that the gift-over to the other 
charities was valid. He then dealt with the’ contention which 
he said was strenuously urged on behalf of the next of kin that 
the whole gift to the Baptist Church and other charities failed for 
the reasons already mentioned. He carefully examined the autho- 
tities and held that the contention was unsound, He concluded 
this part of his judgment in these words :— 
“ The vesting in this case is immediate, but the Lower Circu- 
lar Road Baptist Church is divested because certain conditions 
cannot be fulfilled by them.” i 
He then continued :— 
“ I also hold there is no intestacy as to the surplus income or 
any part of it during the lifetime of Eliza Humphreys.” 
Finally he dealt with the question.as to whether a gift of in- 
come, without more, was a gift of corpus, und he stated that that 
question did not then arise-as Miss Eliza Humphreys was still alive, 
but he stated definitely that the question would arise upon her 
death. Inthe same way he dealt with the contention that the 
Lower Circular Road Baptist Church might finally comply with 
the conditions, and that also was left over. The decree that was 
drawn up contained an express declaration that the gift-over 
in the 8th clause of the second codicil was valid, and concluded 
by a provision in these words— 
“And this Court doth not think fit at present to determine the 
destination of the income of the paid Residuary Trust Funds or of 
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the corpus thereof or the rights of parties therein and thereto respec, 
tively after the death of the said Eliz: Humphreys and doth defer 
the determination of the said questions until after the death of the 
said Eliza Humphreys” — 

and liberty to apply was reserved. 

Miss Eliza Humphreys died on the roth April, 1917, and on 
the 8th September, 1917, the Administrator-General of Bengal. 
presented a petition for the further construction of the will and 
codicils, 

Upon the hearing the respondents, repsesenting the next of kin, 


contended that the reservation in the decree enabled them to re-raise 


all the questions that had formerly been discussed. They urged that 
the gift of the surplus income during the life of Miss Eliza Hum- ` 
phreys must be treated -as distinct from the gift after her death and 
that as to the former no question as to a perpetuity could possibly’ 
atise and that such question was consequently one of the matters 
that was left over for subsequent decision. 

The learned Judge held that this matter had already been 
definiteiy settled and in addition gave reasons why he adhered to ` 
his former opinion. This was, in fact, superfluous. The question 
as to the perpetuity had been definitely and properly before him on 
the former hearing, and was, in fact, decided without any reserva- 
tion, asis made plain by the terms of the judgment itself, which 
show that the determination of the dispute as to the perpetuity was 
the foundation of the whole judgment and that the questions left 
over were those to which attention has been directed and which 
themselves are abundant to explain the meaning of the passage in 
the decree on which reliance is placed. It is not, and indeed it 
cannot be, disputed that, if that be the case, the matter has been 
finally settled between the parties, for the mere fact that the deci- 
sion was given in an administration suit does not affect its finality 
[see Peareth v, Marriott (1)]. The Court of Appeal, however, 
took a different view, and regarding the question as still 
open decided it against the appellant, but the error in their judg- 
ment is due to the fact that they regarded the question as complet- 
ely governed by Section rr of the Code of Civil Procedure. That 
section prevents the retrial of issues that have been directly and 
substantially in issue in a former suit between the same parties, and 
this question obviously arises in the same and not in a former suit, 
but it does not appear that the learned Judge’s attention was called 
to the decision of this Board in Ram Kirfal Shukul v, Mussumat 


(t) (1882) L, R. 24 Ch. D, 184, 
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Rup Kuari (1) which clearly shows th it the plea of res judicata 
still remains apart from the limite! provisions of the Code, 
and it is that plea which the respondents have to meet in the 
present case. In the words of Sir Barnes Peacock, at (p. 41)— 

“ The binding force of such a judgment in such a case as the 
present depends not upon Sec. 13 Act X. of 1877” (now replaced 
by Sec. rr of the Code of Civil Procedure) “ but upon general 
principles of law. If it were not binding there would be no end 
to litigation.” 

Their Lordships are therefore of opinion that the appellant 
in this case is right, and that this appe&l must be allowed. They 
have accordingly humbly advised His Majesty to this effect and 
also that the appellant should receive his costs here and in the 
Court of Appeal out of the estate ;° the Administrator-General-and 
the 4th Respondent also to have their costs in the Court of Appeal 
out of the estate, and the order of the Judge in the Court of first 
instance as to costs to remain undisturbed. 

Gush, Phillips, Walters and Williams: Solicitors for the 
Appellant. 

Orr Dignam & Co : Solicitors for Respondent No, 1. 

Watkins and Hunter : Solicitors for Respondent No. 4, 


A. P, P. Appeal allowed. 
2) (1883) LR. 111. A. 37. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge and Mr. 
Justice Buckland, 


MAHAMMAD KAMIL AND OTHERS 
4 y. 
HAJI HEDAYATULLA.* 


Accounte-Parinership—~Death of a parfner—Business, continuation of—Repre- 
sentatives of deceased pariner, rights of. 


In the absence of other special circumstances affecting the rights of the deceased 
partner on the one hand and the surviving partner on the other, the representatives 
of the deceased partoer are entitled to a share in the profits made out of the 


Appeal from Original Decree No. 170 of 1910, against the decision of Babu 
Saroda Prosad Baksi, District Judge of Birbhum, dated the 5th April, 1919. 
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business since the death of the partner: Brown v. De Tastet (t) and Yates v. 
Finn (2). The profits may be regarded as accretions to the property which bas, i 
yielded them and ought to belong to the owner of such property : Crawshay. ve 
Collins (3) and Heathcote v. Hulme (4). 


Appeal by the Plaintiffs. 


Suit for dissolution of partnership, for appointment of a receiver 
and for incidental reliefs, 


The material facts appear from the judgment of Mookerjze J. 


Babus Jogss Chunder Roy, Mouloi A. K. Faslul Hug, Babus 
Probodh Chandra Kar and Atjndra Nath Mukherjee for the Appel- 
lants. 


Babus Dwarka Nath Chucherbutty, Heera Lal Sinyal and 
Pramatha Nath Banerjee for the Respondent. 


The judgments of the Court were as follews: 


Mookerjee, J.—This is an appeal by the plaintiffs in a suit for 
dissolution of partnership, for appointment of a Receiver and for 
incidental reliefs. The partnership business was carried on by 
Fazil and Hedayatulla. Fazil ‘died on the 3rd August 1915 leaving 
the plaintiffs as his representatives, who commenced the present 
litigation’ on the 13th September, 1916, with a view to take the 
partdership accounts. The District Judge has made a decree for 
dissolution and has directed the accounts to be taken from the 
11th October, 1913 to the 3rd August 1915 inasmuch as the accounts 
had been settled up to the roth October 1913. He has however 
omitted to give directions as to the profits which may have resulted 
from the business subsequent to the death of Fazil and this raises 
the real point in controversy in the present appeal. 

We are of opinion that there is no roon for doubt or discussion 
that the partnership was dissolvei by the death of Fazil on the 3rd 
August 1915, by virtue of the operatioa of clause (co) of sactioa 
253 of the Indian Contract Act. It has n> doubt baen suggested 
on behalf of the appellants that there was a contract to the con- 
trary and reference has been mada to the terms of the trust-deed 
executed by Fazil on the day previous to his death. It is asserted 
that by that deed the trustees had baen appointed by Fazil to carry on 
the business and that Hedayatulla had assented to this arrangement, 
But Hedayatulla was. not a party to this deed, he appears to have 
affixed his signature thereto only as an attesting witness. The deed, 

' (1) (1821) Jacob. 284. ` (2) (1880) 13 Ch. D. 839. 
(3) (1808) 15 Ves, 218; 1 Jac.-and Wa 267. 
(4) (1819) 1 Jac. and Wa. 132. 
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on the face of it; consequently, does not show that Hedayatulla 

ehad assented to this arrangement and that there was a contract to 
the contrary within the meaning of section 253. On the other band, 
the oral evidence shows that Hedayatulla was not an assenting 
party. After the execution of the deed, Hedayatulla is reported to 
bave said that he would. not carry on the business jointly, unless 
his remuneration was fixed, and subsequently the trustees appointed 
by the deed did in fact refuse to carry on the business, It is im- 
possible in these circumstances to hold that there was a concluded 
agreement between Fazil and Hedayatulla such as would nullify the 
effect of the rule contained in clause ‘ro’ of section 253 of the Indian 
Contract Act. We must hence proceed on the assumption that the 
District Judge has correctly held that the partnership was dissolved 
on the 3rd August rors. 

The -plaintiffs have argued that as the business has been carried 
on since the death of Fazil, the defendant who has carried on the 
business is bound to account for the profits made and to share them 
with the plaintiffs. In support of this position, reliance has been 
placed upon the judgment of the judicial committee in- Akwed 
Musaji Saleji v. Hashim Ebrahim (1). - In our opinion the plein- 
tiffs are entitled to a share in the profits made out of.the business 
since the death of Fazil. The principle applicable to cases of this 
character was enunciated by Lord Elden in Brown v. De Tastet (2). 
There on the death of one partner the surviving part- 
ner retained the capital and employed it in the trade. 
He was ordered to account for the profits derived from it and to 
make proper allowance for the management of the business. A 
similar view was adopted by Hall V.C. in Yates vy. Finn (3) where 
he stated the correct principle to be applied (in the absence of other 
special circumstances affecting the rights of the deceased partner on 
the one hand and the surviving partner on the other) in the follow- 
ing terms: “The representatives of the deceased partner are 
entitled to say to the surviving partner ‘you have been using our 
testator’s money in trade, and making profits by the use of it, and 
we are therefore entitled to an account of the profits you have made 
by continuing that money in the concern and trading with it’ The 
profits may well be regarded as accretions to the property which 
has yielded them and ought to belong to the owner of such pro- 


perty, in accordance with the maxim accessovium: segnitur suum - 


principale, the accessory right follows the principal, see Crawskay 


(1) (1915) L L. R. 42 Cale, 914 (gas); arC, L. J. 419: 
(a) (1831) — 284. (3) (1880) 15 Ch. D. 839, 
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v. Collins (1) Heathcote v, Hulme (2). It may be observed that 
the rule thus, laid down has been incorporated in sèction 42 ‘of’, 
the Partnership Act of 1890. The provisions of that Act are not 
applicable in this country ; but the rule itself is manifestly consistent 
with the principles of justice, equity and good conscience, 


The result is that this appeal is allowed in part and the decree 
of the District Judge varied. A direction will be inserted in the 
decree to the effect that accounts be taken of the profits of the 
business since the death of Fazil on the 3rd August 1915 up to 
the date when the final decree js made, all just allowance including 
fair remuneration to be allowed in favour of the defendant for 
managing the business, The plaintiffs as representatives of Fazil 
will be entitled to the same share ag Fazil would have taken if the 
partnership had not been dissolved. The profits will be assessed 
on the. basis of what may be found due to Fazil at the time of his 
death, ` There will be no order for costs in this appeal. 


Buckland, J.—I agree. - 
A T. M. ; Appeal allowed in pari. 


` (1) (1808) 15 Ves. 218 ; 1 Jac. and Wa. 267. 
(a) (1819) 1 jee and Wa. 122. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. 
_ Justice Buckland, 


KULODA* PROSAD CHOWDHURY AND OTHERS 
v. 
RAMANANDO PATTANAIK * 


Whee a: at reduced rate on punctual payment, if an the original 
. rate, a penalty—Contract Act (IK of 1872), section 74—Appeat against pre- 
liminary decree, if competent—Final decree passed before filing of appeal. 

No appeal against preliminary decree in a mortgage suit is maintainable, 
when no appeal is preferred against the final decreo passed beforefithe filing of 
appeal: Mackensie v. Narsingh (x) followed, Khiroda v. Adhar (2), dis 
tinguished. i 

A covenant to accept Interest at a reduced rate on punctual payment, does not 


“ Repeal bom Original. Decree No. ‘Sst tof 1920, against the’ decisionfof Baba 
Nogendra ‘Nath, Chatterjee, Subordinate} Judge? of Bankura; puede rth 


| January, 1920. 


(1) (1909) L L. R. 36 Calc."762. e (2) (1912) 18 C. L, Je gars 


4 


è 
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make the original rate-of interest a penalty within the meaning of section 74 of 
“the Indian Contract Act: Hardy v. Martin (1) and other cases followed. 


‘Appeal by the Defendants. 


Suit to enforce a mortgage security. 
The material facts appear from the judgment of Mookerjee, J. 


Mr, B. K. Chowdhury (Counsel) and Babu Bejoy Kumar Chat- 
terjes for the Appellants. 

Babus Mahendra Nath Roy and Phanindra Nath Das for the 
Respondent. ~ oe £ 

The judgments of the Court were as follows : ' 


e Mookerjee, J.—This is an appeal by the defendaht in a mort- 
gage suit. ` The preliminary decree was made on the rsth January, 
1920 and the appeal now before us was lodged in this Court on the 
21st April 1920, It appears that, though in the interval, the final 
decree had been made on the 16th March, 1920, the appeal is di- 
rected only against the preliminary decree and not against the final 
decree. In these circumstances, an objection has been taken by 
the respondent that the appeal is incompetent, on the authority of 
the decision in Mackensie v, Narsingh Sakai (2), This preliminary 
objection is manifestly well-founded on principle, for if we were now 
to reverse the preliminary decree at the instance of the appellant, the 
final decree would still remain unaffected, as no attempt has been 
made to challenge the propriety of that decree. But our atten- 
tion has been drawn by the appellant to the case of KAirodamoyes 
.v. Adhax(3), which is clearly distinguishable. There the final de 
cree was made after the appeal had been preferred against the pre- 
liminary deeree, In these circumstances, it was ruled that the final 
decree must- be deemed to have been made on the assumption that if 
the preliminary decree should be modified or set aside in the ap- 
peal, the final decree also would be similarly modified or set aside. 
The present case, however, is not of that description and is covered 
by the decision in Mackenzie v. Narsingh Sakai (2), which was 
followed in Abdul v, Amar Chand (4). 


When we intimated this opinion to the Counsel for the appel- 
lant, he made an application for leave to amend the memorandum 
of appeal so as to turn it into an appeal not merely against the pre- 


- (1) (1783) 1 Brown C. C. 419 Note. - 
, (2) (1909) I. L. R. 36 Calc, 762 ; 10 C. L. J. 114 
(3) (1912) 18 C. L, J. 321. 

(4) (1913) 18 C. L. J. 323. 
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liminary decree, dated the rsth January, 1926, but also’ against the. 
final decree dated the 16th March, rg2ò. It was stated in the pe 
tition that the appellants were ignorant villagers and apparently at 


`” the time when the appeal against the preliminary decree was lodged 


in this Court, neither the appellants themselves nor their legal ad- 
visers were aware that the final decree had already been passed. 
In these circumstances we have thought it right to grant the appli- 
cation made by the-Counsel for the appellant. He has undertaken 
to attach to the memorandum’ of appeal a certified copy of the final 
* decree and to amend it suitably. This order is made on the con- 
dition that the respondent would: be entitled in any event fo Rs, 50 
as extra costs thrown away, ` 
As regards the merits of the appeal, the contention is that the 
agreement for payment of interest is a penalty and should not have 
been enforced: ‘The mortgage, executed on’ the rrth February, 
1916, provides that interest would run at the rate of Rs. 2 per cent, 
per month and would be paid off every year. It further provides 
that the amount of interest which will remain unpaid at the end of 
the year would be treated as principal and interest, that is, com- 
‘pound interest would run af-the rate of Rs, 2 per cent, per month. 
The agreement consequently was that the loan would carry- interest 
at the rate of Rs. 2 per cent. per month with annual rests. There 
is a further provision to the following efféct: “although the rate 
of interest per cent. per month is ‘fixed at Rs, 2 in the bond and 
the same is agreed by us, yet at our request and supplication you 
also agree that in case we pay off in one lump the entire ‘sum due 
as interest in proper time, that is, just at the end of the year from 
the date of this document, then we shall pay interest at the rate of 
Re. 1 per cent. per month instead’ of Rs. 2 per cent. per month and 
you and your heirs shall take interest at the said rate of Re.’r per 
cent, per month without any objection. But if we or our heirs 
do not pay the whole interest in one lump sum at the rate of Re. 1 
per cent, per month within the year, then we and our heirs shall 
remain bound to pay interest and compound interest at ‘the rate of ` 
Rs. a per cent, per month as stated in the bond and this: rule will 
apply all along.” Weare of opinion that this covenant to accept 
interest at a reduced rate, if interest is paid punctually, does.not 
make the original rate of interest a penalty within the meaning of 
section 74 of the Indian Contract Act. It has not ‘been disputed 
that this principle was applied in the cases of Hardy v. Mariin (1), 


(1) (1783) 1 Brown C. C. 419 Note. 
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Union Bank v. Ingram (1), Wallis v, Smith (2), and Wallingford 
v. Mutual Society (3). But it has been contended that the rule is 
not based on reason and should not be applied to this country. We 
find, however, that the rule was applied by this Court in the case of 
Kirti Chunder Chatterjee v. J.J. Atkinson (4), by the Allahabad 
High Court in the case of Kutubuddin v. Bashiruddin (5), and by 
the. Madras High Court in the case of Abdul Rahiman v. Rangiak 
Gounden (6), We are of opinion that the rule is reasonable ; for as 
was pointed out by Stanley, C. J. in Kutubuddin v. Bashiruddin (5), 
and by White, C. J. in Addu/ v. Rangiahk-(6), the effect of a clause 
of this’ description is to encourage punctuality on the part of the. 
debtor and there is no reason why the ‘Courts in such circumstances 
should be astute to nullify the contract between the parties, We 
do not overlook that in the case of Shyampeary v, Eastern Mort- 
gage and Agency Coy. Lti. (7) the rule, though recognized and ap- 
proved, was not applied ; but the decision in that case has, upon 
this point, been. reversed by the Judicial Committee ; Mati Lalv, 
The Eastern Mortgage and Agency Co. (8) The position, then, is 
that the rule as enunciated in Willingford v, Mutual Society (9), 
has now been adopted by the Judicial Committee. We hold ac- 
cordingly, that the agreement to accept interest at a reduced rate, 
on punctual payment, does not make the original rate of interest a 
penalty. We may add that reference was made to the decision of 
the Judicial Committee in the case of Sunder Kosir v. Rai Sham 
Kishen (10) ; but that was clearly a case where there was no co- 
venant to accept a reduced rate of interest on punctual payment, 

At bas finally been urgedthat the whole of the sum alleged to 
have been advanced was not paid on the date of the execution of 
the bond and that a considerable portion of the money was in fact 
paid much later, The point does not appear to have been discussed 
in the Court below and we are notin a position to deal with it here. 

The result is that the appeal is dismissed with costs. We assess 
the hearing fee at Rs. 150. i 


Buckland, J—I agree. 


A T, M 5 : Appeal dismissed. 
(4) 1880) 16 ch. D. 53. 
(2) (1882) 21 Ch. D. 243. . (3) (1880) 5 App. Cas. 685. 

: (4) (1906) 10 C. W. N. 640. (5) (1910) I. L. R. 32 All, 448. 
(6) (1913) « Mad. L. W. 181. (7) (1917) 23 C. W. N, 226 (241-245.) - 
(8) (1920) 25 C. W. N. 265. (9) (1880) 5 App. Cas. 685. 


6. (10) (1906) L L R 34 Cale. 150; 5 C. L, J. 106. 
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Before Sir Asutosh Mookeriss, Knight, Judge, and Mr. | | 
Justice Buckland, e 


RAJENDRA LAL GHOSE 
n v, 
- RAKHAL DAS ROY AND OTAERS,* 


Bequest—Condition, procedent, impossible of performance-—Impossibility arising 
` out of act of bie ci ace of PORRER if bar to the claim: 
of the legates. : 

The ascertainment of the festator’s intention shown -by the will cannot be 
varied by events which occur afterwards : Rè Charle’s Trusts (1). That intention 
must be determined from the terms of the bequest, and where the performance of 
the condition appears to be the motive ofthe bequest, the impracticability of “the 
performance will be a bar to the claim of the legatee. ve 

‘Clause (5) of the will was in following terms : “That I have some Tesarati 
Karbar in my own name and in the benami of my ton—. After my death my said 
step-brother and his sons &c. in succession shall realise, gither amicably or by 
suits, the amounts that may remain due from my debtors and with the said money 
and with the G. P. notes that may be left by me, they shall re-excavate In my name, 
the tank known as—belonging to us ‘in village—and remove thereby he water 
difficulty of the public. Whatever will ‘remain surplus, after defraying the said 
expenses, shall be obtained by my said brother and his sons &c.’’? In case of non- 
excavation, provision was made for a gift over. After the execution of the will 
and before his death, the testator himself re-excavated the tank : : 


Held, that the-bequest did not take effect. 

Appeal by the Plaintiff. 

Suit for construction of a will. 

The material facts appear from the judgment of Mookerjée, J. 

Babus Sarat Chandra Roy Chowdhury and Rishindra Nath 
Sarkar for the Appellant. 

. Babus Ram Chandra Mozumdar and Narendra Nath Chowdhry 
for the Repondents. 

The judgments of the Court were as follows : 

"C A V. 

Mookerjee, J.—This is an appeal by the plaintiff in a suit, for 
construction of a will éxecuted by his stept-brother Natobar Ghose. 
The substantial controversy between the parties relates to the conse 
truction of clause (5) of the will which isin the following terms ; 
“That I have some Tezarati Karbarin my own name and in the 
benami of my son Girish Chandra Ghose. After my death my 
said step-brother Sriman Rajendralal Ghosh and his sons &c., in 


-A from Original Decree No. 84 of 1920, against the decision of Babs 
Lal B Chatterjee, Subordinate Judge of Hughli, dated the “sth April, 1920, 


(1) (1875) 32 Le J. Ch. 595 (529). 
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succession shall realise, either amicably or by suits, the amounts 
that may remain due from my debtors and with the said: money 
and with the G. P. Notes that may be left by me, they shall re- 
excavate in my name, the tank known as Panja tank belonging to 
us in village Khorda Cawnpore and remove thereby the water 
difficulty of the public. Whatever will remain surplus, after 
defraying the said expenses, shall be obtained by my said brother 
and his sons &c. If he does not re-excavate the said tank in my 
name, then my three married daughters Srimati Mrinalini Dassi, 
Srimati Bibhabati Dassi, and Srimati Rashmoni Dassi, and after 
them my daughter’s sons shall realise the money of the Tezarati 
Karbar and with the said money and with G. P. notes that may be 
left by me, they shall re-excavate the said tank in my name; and if 
any surplus be left it will be obtainéd by the married daughters and 
widowed daughter Sremati Nikunja Dassi and daughter-in-law Sri- 
mati Subhashini Dassi in equal shares”. 

It appears that after the execution of the will and before his 
death, the testator re excavated the tank. Consequently it is no 
longer possible for the legatee to fulfil the condition imposed in 
the will. There can be no question that according to the true 
construction of this clause this is a condition precedent, that is to 
say, there is no gift intended at all unless and until the condition 
is fulfilled, At the time when the will was executed the condition 
was not impossible of performance, but by reason of event subse- 
quent, the condition has now become impossible ; for, the testator 
himself re-excavated the tank after he had executed the will and 
before his death. Consequently at the time of his death, when 
the testamentary disposition came into operation, the legatee could 
not re-excavate the tank. The contention of the legatee is that 
the condition has been discharged by the act of the testator him- 
self and he can accordingly claim the legacy as if the condition had 
never been imposed. He invoked in substance the aid of the 
doctrine that the donee may not be bound by a condition imposed 
by the will on account of the acts of the testator or other events 
subsequent to the date of the will ; where the effect is that subs- 
tantially the condition is performed or nullified in the testator’s 
life-time or that substantially the testator has dispensed with the 
condition or has put performance out of the power of the donee. As 
an illustration of the application of this principle, reference has 
been made to the decision of the House of Lords in Darley v. Lang 
wrthy (1), where there was a bequest of chattels at a mansion house 


(1) (1774) 3 Brown P. C. 359. sees 
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conditional on residence there. The testator afterwards suffered 
recovery of the estate ; it was ruled that the-wife was entitled to the 
use of the furniture discharged of the condition which the recovery 
had put out of her powér to perform. Reference bas also been made 
to other cases of the sama type such as, Gath v. Burton (x); (condi- 
tion requiring payment of debt held satisfied by testator accepting 
composition) ; Wedgwood v. Denton (2) ; (surrender of term followed 
by acceptance of new term); Walker v. Walker (3) ; (condition 
requiring conveyance by donee fulfilled by purchase by testator of 
donee's interest) and Re-Park (4) ; (marriage with testator’s con- 
sent). There are remarks sin some of these cases, suggesting that 
the true principle is not that of considering that the condition 
bas been fufilled but that the donees ara exempt from the 
condition altogether, so that the Will must be read as if there were. 
no condition. But this view may militate against tha principle that 
the ascertainment of the testator’s intention shown by the will. 
cannot be varied by events which occur afterwards: see the observa- 
tions of Wood. V. C. in Re: Clarks Trusts (5). That inten- 
tion must be determined from the terms of the bequest, and where 
the performance of the condition appears to be the motive of the 
bequest the impracticability of the performance will be a bar to the 
claim of the legatee. In such a case the bequest does not take 
effect, discharged of the condition. Reference may in this connec- 
tion be made to Zowther v. Cavendish (6) and Priestley v. 
Holgate (7), which afford illustrations of the principle that where a 
condition precedent becomes impossible to be performed, even 
though there be no default or laches on the part of the devisee 
himself, the devise fails. : 
The case before us is clearly of this description. The motive 
of the testator was that the water difficulty felt by the people of the 
locality should be removed and that this should be effected by the 
re-excavation of the tank in his name, to be accomplished by means 
of the funds placed by him at the disposal of the legatee., The 
essence of the intention consequently was that the legacy should be 
‘applied, in the re-excavation of the tank; and as an inducement to 
the legatee to carry out this injunction, the testator provided that 
the surplus should belong to the legatee or his representative in 
interest. By reason of events over which the legatee had no control 


(1) (1859) 1 Beav. 478. (2) (1871) L. R. 12 Eq, 290. 
(3) (1860) 2 Deg. F. & J. 255. (4) (1910) 2 Ch. 322, ` 
(5) (1875) 32 L. J. Ch. 525 (529). (6) (1758) 1 Eden 99 (116). ` 


(a) (1857) 3 K.-and J. 286, 


Vors. XXXIIL] ; HIGH COURT., 


the re-excavation of the tank has become i npossibls and unneces« 
saty; in other words, the motive of the bequest had ceased to exist. 
atthe date of the death of the testator, whence the will : takes 
effect If we test the matter from plain common sense point-of 
view, we may put the question, whether, if the will had been made 
at the time of the death of the testator, he would have inserted this 
particular provision therein. The answer must obviously be in 
the négative ; as the tank had already been re-excavated by him, he 
could not very well impose the obligation either toon the plaintiff 
or upon his daughters to reexcavate it. The substance of the 
matter is that the purpose which he had in view was not then in 


existence ; it is consequently impossible for us to hold that the will - 


intended that even in such circu nitances the bequest should take 
efec We are of opinion accotdfngly that the clause has been 


correctly construed by the court below and that this appeal must - 


be dismissed with costs, 
Buckland, J.—I agree. 


A. TOM. - Apal dismissed.” 


Bsfor: Sir Asutssh Mookerjee, Knight, Judes, and Mr. Justice 
Buckland, 


PRAMATHA NATH BOSE AND OTHERS* 
D. ; 
BHUBAN MOHAN BOSE AND ANO HER. 


Possession, suit Jor—Alienation by Hindu widow—Suit on mortgrge—Decree, 
declaring alienation partly valid—Mortgage. decree and personal decree— 
Res-judicata——Decree against qualified emner, fairly obtained—Reversion- 
ers, not a party to suit against qualified owner—Excessice sale by Hindu 
widow, effect of—Incorrect statement in sale proclamation, effect of—Resti- 
trbion——Limttation Act (IX of 1908), Sch. 1. Ariz 120, 141. 


A valid decree may be made, involving a declaration that an alienation bya 


Hindu widow is partially valid and partially void as against the reversioners t 
Bhagwat v. Debt Dayal (1) and other cases. : 


# Appeal from Original Decree Nos. 84 and 94 of 1919, against the 
decision of Babu Barada Prasad Roy, Subordinate Judge of Midnapur, dated the 
gist January, 1919. i i f 

(1) (1908) L. R. 35 L. A. 48; 1. L. R. 35 Cale. 4%; 7C. L. J. 345. 


42t 


Civil. 
ea 
192%. 
Se a | 
Rajendra 
bo o 
Rakhal.: , 
at 4 


Hookerjee, 5. 


CIVIL: 
1921. 
—_ 


February, 10, 11, 


15, 16. 
March, 16. 


424 . THE CALCUTTA LAW JOURNAL, (Vou, XXXIII 


Civil. A decree obtained on a fair trial, ia a suit by or against a Hindu widow, 
isis daughter or mother, in possession of the estate of the full owner, operates as e 
dr res judicata as regards the questions tried in the suit: Katama Natchier v. , Raja 
Pramatha of Sivaganga (1). 4 
Bhuban, The reversioner is bound by the decision against the female heir in her repre- 
coe sentative capacity, unless he can prove that the decree was not fairly and properly 


obtained against her: Nugender v. Kamines (2) and another case. 


Where a mortgage suit was not and could not be brought against the Hindu 
widow who had created the incumbrance and died before the security could be 
enforced and the suit was instituted, in these circumstances, agajnst the then im- 
mediate reversioner, who, though a limited owner asa female heifess, completely 
represented the estate at the time and raised the question of the factum and 
propriety of the mortgage transaction and her resistance did in fact proves partially 
successful, the decree this fairly and properly obtained against her, so long as it 
is not successfully impeached on the ground of fraud,collusion or other like reason, 
binds the inheritance when claimed by the ultimate reversioners. The latter can 
not recover the property from the hands of the execution purchaser on the ground 
that as they were not themselves parties to the mortgage suit, they 
are entitled to exercise their right of redemption : Bhagiratki v. Baleswar (3) 3 
Rameswar vw. Provabati (4) and Ganga Narain v. Indra Narain (5) dis- 
tinguished. 

Where the sale by a Hindu widow is not excessive, the principle laid down in 
Phool Chund v. Rughoobuns (6) and other cases, viz,.where a Hindu widow has 
sold a larger portion of the estate than was necessary to raise the amount which 
the Jaw authorised her to raise, the sale would not be absolutely void as against 
the reversioners, but they can only set it aside, if at all, upon paying the amount 
which the widow was authorised to raise with interest from her death, the 
defendant accounting for rents and profits from the same period, is not 
applicable. 

Where the Court has jurisdiction to sell a property, an incorrect statement in 
the sale proclamation as to the amount recoverable by the decree-ho Ider, does not 
oust that jurisdiction :, Hridoy v. Ram (7). ; 

An appropriation by the decree-hofder with the consent of the judgm ent-deb-~ 
tor, a qualified owner, cf a sum of money, known by him to bea part ofthe estate 
of the full owner does not confer on him a title operative as against the ultimate 
reversionery heirs to the estate and heis bound to pay that amount. 


A suit by a reversioner to recover movable property on the death of a Hindu 
female is governed by article 120 schedule I to the Indian Limitation Act and 
time runs from the death of the female, and, in the case of immovable property, 
the period is, under article 141; twelve years from the date when the female dies : 


Runchor Das v. Parvati (8) 


(1) (1863) 9 M. 1. A. 543 (608). _ (a) (1867) 11 M. I, A. 241. 
{3) (1913) I-L. R. 41 Cale. 69 5 19 C. L. J. 155. 

(4) (1914) 20 C. L. J. 23. (5) (1916) 25 C. L. Je 391. 
(6) (1868) 9 W. R. 108. (7) (1920) 31 C. L, J. 482. 


(3) (1899) L.R. 461, A. 713 L L. R. 23 Bom. 725. 
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- Appeals by the Plaintiffs and Defendaot No. 1. 


Suit to recover possession of property or in the alternative, 
compensation for loss thereof. - 


The material facts appear from the judgment of” Mookerjee, -J. 
, Dwarka Nath Mitter, Babus Biraj Mohan Majumdar and 


Ta Nath Banerjee for the Appellants: in No. 8r and for the : 


Respondents in No. 94. 


Babus Bipin Behary Ghosh and Apurba Krishna’ Mukherjee for í 


the Appellant (Defendant No. 1) in No. 94 and for the Respon- 
dent i in No. 84. i 


` Babus Dwarka Nath Chuckerbutty, Satkari pati Ray and Rama 


Presad Mookerjee for the Respondent [Defendant No. (2)] in Nos. 


84 and 94 s$ 
C A V 

The jadgments of the Court were as follows : 

Mookerjee J.—The subject matter of the litigation which has 
led up to these appeals is a valuable estate which formed at one 
time the property of Gadadhar Ghose, the maternal grandfather 
of the plaintiffs. The relationship ‘between the parties is ae out 
in the following geneological table : \ 

| Gadadhar Ghosh 
Died before 4th March, 1862 
W. Drabamayi | 
` Died agth October 1878 | 


Rudreswari 
Died 7th December, 1905 
M. Maheschandra Bose 
Died Sg April, 1906 





AR Praah Prakriti Penod SLEM 

Pl. No. r Pl. No.2 PL No. 3 PIL No4 PI No. 5 
Gadadhar Ghosh died in the early part of 1862, leaving a widow 
Drabamayi and a daughter Rudreswari. Upon his death, his 
“estate vested in his widow who died on the 29th October, 1878. 
The estate thereupon passed into the hands of his daughter Rudres- 
wari who took as the immediate reversioner and subsequently 
| died on the 7th December, 1905. Rudreswari had been married 
to one Maheschandra Bose, a member of the legal profession, who 
` gurvived his wife for a few months and died on the 14th April, 1906, 


March, 104 
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After the death of Rudreswari, thé estate vested in the plaintiffs as 
..the: ultimate ‘reversionary heirs to the estate--of their maternal 
grandfather. On the sth December, -rgrr, just before the expiry 
„of six years from the death of their mother, the plaintiffs commenced 
‘the present litigation for recovery: of possession: of ‘the disputed 
"property on the allegation.that tha -second defendant was wrong- 
fully in occupation, in assertion of a title which could. not prevail 
against theirs as reversionary heirs, : i 

’ “It appear’ that on the rsth’ September, 1873,. Drabamayi, the 


widow of the original ‘proprietor, mortgage] the property to the 


father of the first defendant to securea loin of Rs, 1883, Alter 
:the-death of the mortgagor, the “mortgagee, ‘oa tha rst October, 
-187¢, brought a-suit to-eaforee*the security against her daughter 
Rudreswari who keenly contested the claim. But oa the rath 
“August, 1839, the suit wis dscread ; the terns of this dacree and 
the eff:ct thereof will require eximia Misa later, Tas decree was 
executed in daa course, and the mortgaged proparty bro aght to sate, 
.whan it passed into the-haids of thi fathee of tha s2co1d defend- 
"ant, who was in no Way connected with the parties and was a com- 
-plete stranger: to. the proceedings.’ Tne plaintiffs assert that the 
sale took place uil: circunityie:s whic rendac it iaddsrative 
-against them as the ultimate reversioazrs to the estate of their 
maternal grandfather. - Toay accordingly seek to recover possessioa 
of the property, or, in the alteriativs, co npeasatioa for loss there- 
of. The claim has b2en resisted by both the defendants who ace 
the representatives of the mortgagee -d2cree-holizr ani ths ex::u- 
tion purchaser respectively. -The Subordinate Judge has dismissed 
the suit a3 against the gesoad dsfsadaat, the r:presentative of the 
exzcution purchaser ; but he has givan the plaintiffs a decree for 
Rs. 1359 odd with proportionate casts ‘against the fest d2fendant. 
Two-appeals~ have been preferred ‘against this” decree, (one No. 
84 of 1919 by. the plaintiffs, the other--No. 94 of 1919) by the 
5 first defendant. | ‘Ta the former. appeal, the ‘plaintiffs seek to -recover 
` possession ‘of the ‘proserty 5 3 ia the latter apaa; th». first defendant 
_ impugns the propriety of the decree for money .made against him. 
Béfore we discuss the questions raised, it is necessary to examine 
“the nature and, scope of the proceedings in the mortgage suit. 7 
“Inthe > mortgaze suit, “Rudreswari repudiated the claim of the 
mortgages on the allezations that the bond wa3 a. forgery and that, 
cs if if was genuine | there was no legal necessity for- the loan so as to” 
“make the | transaction binding upon her as reversionary herr 
` “Thereupon a comprehensive issue was raised i in the following term 
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’“ Whether the defendant’s mother Drabanayi took money and Civit. 
*“executed the bond, and whether there was any legal necessity for 1921 
` the loan”, ` Peomaihi 
Tae Subordinate Judge held on the evidence that the bond v 
` had been read out to Drabamayi, that she affixed her seal toit jaeren 


` with full knowledge of its contents, that it was attested by her son- ~% ookerjen, 7. 
in-law Mabeschandra Bose who was himselfa lawyer, and that all 
precautions were taken on the sides of lender and borrower, such 

` as are deemed necessary in a transaction with a pirdanashin lady. 
As rezards the consideration for ths*bond, he found that Rs. 980 
was due to the creditor from Drabamayi on a previous bond and 

' that Rs. goo was taken by her as a fresh loan. The Subordinate 

údge thus concluded that there could bə no doubt as to the fair- 
` ness and reality of the transaction. He next investigated whether 

“there was legal necassity for the loan, Upon scrutiny of the various 

items which made up tha aggrezits sun of Rz, 1839, ha came to 
the conclusion that Rs. 885 only could be treated as loan incurred 
for legal necessi’y, while the balance, namely, Rs. 1,000 could ba 
treated only as a personal debt of Drabamiyi. Hə accordingly 
made a decree on the rath Auzuit, 1830 in the following term: : 

“That tae suit be decreed and the Court orders that the 

' plaintiffs do recover R3. 2722-8 annas out of her claim and Rs. 

` 305-12-5 being the proportionate costs and Rs. 68-0-10 Gandas 
being interest for the period of pendency of the suit, that is, a 
total amount of Rs.-30)6-4-15 Gandas with interest at six per cent, 
per anium from this day till realisation from the undermentioned 

` mortgaged properties and the other properties of Drabamayi’s hus- 
band, possessed by the defendant ; and the Court further orders 

‘that the plaintiff do recover Rs, 1192 out of the claim and Rs. 

` £36-15-3 Gandas being the cost proportionate to that amount and 

“Rs. 3c-6-16 Gandas r Kara, that is, a total amount of Rs. 1359-5- 

“19 Gandas x Karą together with interest at that rate from the 
personal property of Drabamayi, if any, and if the same have come 
into the possession of the defendant.” 

This decree, it will be observed, was composite in character ; 

“it entitled the decree-holier to realise a specified sum by sale of 
the mortgaged property held by the reversionary heir (Rudres- 

“wari) to the estate of the husband of the borrower, and another 

: specified sum from the personal effects, if any, of the borrower 
(Drabamayi) -in: the hands of .her daughter (Rudreswari) as her 
legal representative, It is indisputable that a valid decree may be 
made in this form, involving a declaration that an alienation by a 
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Civis Hindu widow is partially valid and partially void as against the 
t921. reversioners ; Bhagwat Dayal v. Debi Dayal (1); Doorgapersad v. 
Baath Doorga Konwari (2); Paparayuds v, Rattamma (3). The decree- 
ae holder next proceeded to apply for execution of his decree on or 
eee about the 2gth September, 1880. The execution papers have been 
Mookerjes, F. destroyed in accordance with the prescribed rules for the destruction 


—— 


of judicial records, and what took place in the execution proceed- 
ings may be gleaned only from somewhat meagre entries made in 
certain registers. This much, however, is beyond controversy that 
on the 16th.May, 1881, the, mortgaged property was brought to sale 
as directed by the decree, that it was purchased by the father of the 
second defendant as the highest bidder, and that out of the sale 
proceeds the decree-holder took ott not only the amount realisatfle 
under the decree by sale of the mortgaged property, butalso the 
amount recoverable from the personal assets of Drabamayi. No 
exception was taken by the judgment-debtor Rudreswari to the 
adoption of this course ; consequently, the sale was confirmed on 
the 16th July, 188r, and the sale certificate was issued to the auc- 
tion-purchaser on the 5th August, 188r. The sale, held in these 
circumstances, is impeached by the plaintiffs in the present litiga- 
tion. The Subordinate Judge has held that the title of the execu- 
tion purchaser cannot be successfully attacked and has dismissed 
the suitas against him. The Subordinate Judge, however, has 
held that the decree-holder was not competent to apply any part of 
the sale-proceeds in satisfaction of that portion of his decree which 
was enforceable only against the personal assests of Drabamayi, 
and he has made a decree against the first defendant for restitution 


of that amount to the plaintiffs. 
“We shall first consider, whether the plaintiffs have established 


any ground for relief against the second defendant, the representa- 
tive of the execution purchaser. It is plain that his title cannot be 
successfully attacked unless the plaintiffs can remove from their 
“way the decision in the mortgage suit, In that litigation, it was 

decided, after contest between the mortgagee and the reversioner, 
that the mortgage transaction was genuine and bound the estate of 
the lest full owner in the hands of the reversioner to a defined . 
extent. What, then, isthe effect of that adjudication against the 
present claimants as reversionary heirs? It is well-established that 
a decree obtained on a fair trial, ina suit by or against a Hindu 

(1) (1908) L. R. 35 1. A. 48, L L. R. 35 Cale. 420; 7C L J, 335- 

(2) (1878) L. R. 5 L A. 149 ; L Le R. 4 Calc. 190» z 

(3) (1912) L LGR. 37 Mad. 375. 
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widow, daughter, or mother, in possession of the estate of the full 
owner, operates as res judicata as regards the questions tried in the 
suit. The leading decision on the question of the effect of a hos- 
tile judgment obtained against a Hindu widow or daughter in 
possession of the estate of the last full owner is that of the Judicial 
Committee in Katamanatchier v. Raja of Sivaganga (1), where 
Turner L, J. stated the opinion of their Lordships in the following 
terms : 

“ Unless it could be shown that there had not been a fair trial 
of the rights in that suit, or in other words, unless that decree could 
have been successfully impeached on som’ special ground, it would 
have been an effectual bar to any new suit by any person claiming 
in guccession to her. For, assuqing her to be entitled to the zs- 
mindary at all, the whole estate would for the: time be vested in her, 
absolutely for some purposes, though in some respects fora quali- 
fied interest ; and until her death, it could not be ascertained who 
would be entitled to succeed. The same principle, which has pre- 
vailed in the Courts of this country as to tenants-in-tail represent- 
ing the inheritance would seem to apply to a Hindu widow ; and 
it is obvious that there would be the greatest possible inconvenience 
in holding that the succeeding heirs were not bound by the decree 
fairly and properly obtained against the widow”, 

This exposition of the law was affirmed by Sir Montague Smith 
in Pertabnarain v. Trilokinath (2), by Sir Richard Couch in Hari- 
naik v, Mohunt Mathura Mohun (3), and by Sir John Edge in 
Risal Singh v, Balwant Singh (4). The substance of the matter ig 
that the principle of res judicata has been applied rightly by the 
Courts so as to bind reversioners by decisions in litigations, fairly 
and honestly conducted, given for or against Hindu females who 
represented the estate, although they had only a qualified right of 
alienation ; in other words, as pointed out in Harmanoje v- Ram- 
prosad (5), Re Radka Kissen v. Nauratan (6), Liladati v. 
Bishun (7), and Aahkendranath v. Shamsunnessa (8), the reversioner 
is bound by the decision against the female heir in her representa- 
tive capacity, unless he can prove that the decree was not fairly and 
properly obtained against her; Wugender v. Kamince (9), Batjun 

(1) (1863) 9 M. I. A. 5343 (608). 

(2) (1884) L. R. 11 I. A, 197; 1. L. R. 11 Cale. 186, 

(3) (1893) L. R. 20 1. A. 183 3 I, L. R. 21 Cale. 8. 

(4) (1918) L. R. 45 I. A. 168; L L. R. 40 All. 593 ; 38°C. L. J. 519. 

(5) (1907) 6 C. L. J. 462. (6) (1907) 6 C. L. J. 490. 
(7) (1907) 6 C. L. J. 621. (8) (1914) a1 C. L. J. 157, 
(9) (1867) 11 M. L A. 241 : 
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v. Brijbhookan (1). An endeavour was, consequently, made in tbe 
Court below in the present litigation—and the effort has been ra- 
peated here—to establish that the decree in the mortgage-suit was 
not fairly and properly obtained. This is manifestly an argument 
of despair. The proceedings in the previous suit leave no room . 
for doubt that the claim of the mortgagee was resolutely contested 
by Rudreswari who was assisted in the endeavour by her husband. . 
even beyond what look like legitimate limits. A vague suggestion . 
bas been made in this Court that documentary evidence was with- 
held from the Court which might otherwise have come to the con- 
lusion that at the time of the loan there was no real pressure on. 
the estate such as would constitute legal necessity for the- transac- 
tion. There is no force in this.contention. Nor does the fact that 
Kamada Charan Pal, father-in-law of the first defendant, was Am. 
Muktear for the mortgagee Kailaseswar Bose andthe mortgagor 
Drabamayi, furnish any sure indication of fraud or collusion. In- 
deed, if the matter were open for reconsideration, and the Court 
were free to examine afresh the qu2stion of legal necessity, such 


` materials as are available even at this distance of time would point 


to the conclusion that the view adopted in the mortgage suit .was 
based upon a correct appreciation of the facts and c'rcunstances ; 
Bangathandra w. Jagattishore (2); Chintamani Bhatlay. Rani of 
Wadkwan (3). We hold accordingly that the decree in the mort- 
gage suit must be treated as obtained fairly and properly against 
the then reversioner and consequently operative now against the 
ultimate reversioners. 

It has next been argued, on behalf of the plaintiffs, that inas- 
much as they were not made parties to the mortgage suit, the de- 
cree made therein does not bind the estate in their hands as ulti-- 
mate reversioners, and in support of this view reliance has been 
placed upon the decisions in Vugender v, Kaminze (4), and Srinath 
v. Haripada (5). Weare of opinion that the position taken up by 
the plaintiffs cannct be sustained. The two decisions mentioned, ., 
along with other relevant cases on the point, were considered in y 
three recent judgments of this Court, Bhagirathi v, Baleshwar (6), 
Rameswar v. Provabati (7), and Ganganarain v. Indranara- 
in (8), In Bkagirathi v. Baleskwar (6), it was pointed out that 
there is a fundamental distinction between two classes of cases, 


(1) (1875) L. R.2 I.A 275; L. L. R. 1 Calc. 133. 

(2) (1916) L. R. 43 I. A. 249; 1. L. R- 44 Calc. 186. 

(3) (1919) L. R. 471. A. 6; 1. L. R. 43 Mad. 541. 

(4) (1867) 11 M. L A. 241. (5) (1899) 3 C. W. N, 637. 
(6) (1913) I. L. R. 41 Cale. 69; 19C. L. J. 155» gh 
(7) (1914) 20 C. L. Ja 234 (8) 916) 25 C, L. J. sor, 
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pamely the case where a mortgagee sues a widow to enforce a mort- 
. gage executed by her husband, and the case where a mortgagee 
sues a widow to enforce a mortgage executed by herself. In the 
former case, no question of propriety of the transaction arises ; in 
the latter case, if the mortgagee seeks to obtain a decree entitling 
him to proceed against not merely the qualified interest of the 
widow but the entire inheritance, the question of legal necessity 
arises, which can be finally decided only in the presence of the re- 
versioner, But it does not follow that a reversionary heir,’ when so 
drawn into the litigation, is not entitled sto urge that as he cannot 
be called upon to redeem, he would prefer to be left alone, with 
liberty to contest the title of the mortgagee or of the purchaser at the 
sale in execution of the mortgage ‘decree, if he should ever succeed 
as the actual reversionary heir. In Rameswar v. Pravabati (1), 
it was explained that when a sale has been held in execution of a de- 
cree obtained against a limited owner, such as a Hindu widow, to 
enforce satisfaction of a debt, secured or unsecured, created by her, 
the real question is, what was liable to be and was actually sold. 
In the investigation of this question, the frame of the suit, the judg- 
ment, the decree, the execution proceedings, the sale proclama- 
tion, the amount of purchase money and the conduct of the parties, 
must all be taken into account ; the sale certificate is by no means 
conclusive. As the proceeding may be against the widow personally 


or against the widow as representing her husband's estate, the true 


test is to see whether the proceeding in which the sale was directed 
was brought against the widow personally or with a view to affect 
the whole inheritance. It is not necessary that the reversioner 
should be joinéd as patty to the suit, but if he is so joined, the fact 


would afford clear indication that the creditor intended to make the- 


` inheritance liable and not to restrict his remedy to the qualified 
interest of the widow. In Ganganarain v. Indvanarain (2), it 
was observed that when a mortgagee from a Hindu widow seeks to 
obtain a decree which would bind not merely the qualified interest 
of the widow but the entire inheritance itself, the then next rever- 
sioner is a proper party -to the suit, and when, in addition to the 
widow, the reversioner is so impleaded, he may well be deemed a 
party in a representative capacity, as explained by the Judicial Com- 
mittee in Venkatanarayana v. Sudbammal (3), with the result that 
a decree fairly made in his presence, so long as it stands, binds the 
inheritance, whether he or some one else ultimately becomes the ac- 


1) (1914) 20 C. L. J, 33: (a) (1916) 25 C. L. J. 395. 
(3) (ions) L. R. 42 I. A. 125; L L. R. 38 Mad. 406. 
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tual reversioner when the succession opens out on the death of the 
widow. The title of the purchaser in such a case can consequently ° 
be defeated by the actual reversioner, only after the decree, which 
is the root of that title, has been successfully impeached for fraud, 
collusion or other like reason. These principles, which may now 
be deemed firmly established, are plainly of no assistance to the 
plaintiffs. Here the mortgage suit was not and could not be brought 
against the widow who had created the encumbrance and died be- 
fore the security could be enforced. The suit was instituted, in 
these circumstances, against the then immediate reversioner, who 
though a limited owner as a female heiress, completely represented 
the estate at the time. She raised the question of the factum and 
propriety of the mortgage transaction, as she was competent to do, 
and her resistance did in fact prove partially successful. The de- 
cree, thus fairly and properly obtained against her, so long as it is 
not successfully impeached on the ground of fraud, collusion or 
other like reason, binds the inheritance when claimed by the ulti- 
mate reversioners. The plaintiffs cannot now recover the property 
from the hands of the execution purchaser on tha ground that as 
they were not themselves parties to the mortgage suit, they are en- 
titled to exercise their right of redemption. Theplain truth is that 
at the time of the mortgage suit, the equity of redemption was 
vestedexclusively inthe daughter of the original owner, and the 
plaintiffs as reversioners in the second degree, assuming all of them 
to have been born at the time, had no subsisting interest therein. 
As a variation of the argument just considered, we have been 
invited to apply for the benefit of the plaintifis the principle that 
where a Hindu heiress, such as a widow, has sold a larger portion 
of the estate than was necessary to raise the amount which the law 
authorised her to raise, the sale would not be absolutely void as 
against the reversioners, but they can only set it aside, if at all, upon 
paying the amount which the widow was authorised to raise with 


. interest from .ber deatb, the defendant accounting for rents and 


profits from the same period ; Phoolchund v. Rughoobuns (1) ; 
Muteeram v. Gopal (2); Shamsood v. Shewukram (3) ; ‘Skadasio v. 
Dhakubai (4) ; Deputy Commissioner of Kheri v. Khanjan Singh (5) ; 
Singam v. Draupadi (6) ; Ramdei v. Abu Jafar (7); Bhagwat 
Dayal v. Debi Dayal (8), This principle, applicable to a case of 
(1) (1868) 9 W. R. 108. (2) (1873) 20 W. R. 187. 
(3) (1874) L. R. al. A. 73.92 W. R. 409. (4) (1880) I. L. R. 5 Bom. 450. 
(5) (1906) L. R. 34 L A. 7a; L L. R. 29 All. 33135 C. L. J. 3 
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(6) (1807) 1. L. R. 31 Mad. 153. (7) (1905) I. L. R. 27 All, 494. 
(8) (1908) L. Re 35 1. A. 48; L L. R. 35 Cale. 4203 7 Ce Ls Je 3340 
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‘an excessive sale by a Hindu widow, cannot however be invoked 
*by: the plaintiffs, as the case before us is not one of excessive sale. 
No doubt, the mortgage was granted for a loan which was in part 
taken for purposes not comprised within the category of legal neces- 
sity; but the decree in the mortgage suit remedied this defect, and 
flirected a sale of the hypothecated property, only for so much of 
the mortgage money as could be deemed to have been raised for 
legitimate objects. In such circumstances, the execution purchaser 
cannot be called-upon to submit to redemption, in whole or in part, 
with regard to the property in his bands, ; 

It has finally been argued on behalf of the dani that the sale 
in execution of the mortgage decree (which it may-be noted, was 
made and enforced before the Transfer of Property Act, 1832) was 
held in contravention of the direction contained therein. This 
argument is based on the assertion that the sale was held for realisa- 
tion’ of the entire decretal amount and not merely of the specific 
sum declared as leviable from the hypothecated property. This is 
an unproved hypothesis, The sale proclamation is not in existence, 
and there is no secondary evidence as to its contents. We cannot 
consequently hold with: any approach to certainty that it was pro; 
claimed that the sale would be held for. realisation, of the entire 
decretal amount. But let us assume that the proclamation did in 
fact contain an-erroneous statement as to the amount recoverable 
by the sale of the mortgaged property. That clearly did not affect 
the legality of the sale. The Court had jurisdiction to sell the pro- 
perty ; that jurisdiction was not taken away because an incorrect 
statement was made as to the amount recoverable by the decree- 
holder.. As pointed out by the Full Bench in the case of 
Hridoynath v. Ramchandra (1), there is a fundamental distinction, 
between existence of jurisdiction and exercise of jurisdiction. The 
circumstance that jurisdiction has been exercised in an irregular. 
manner does not destroy the jurisdiction,’ for as Lord Hobhouse 
said in Malkarjun v. Narkari (2), a Court bas jurisdiction to 
decide wrong as well as right; if it decides wrong, the wronged. 
party can only take the course prescribed by law for setting matters. 
right, and if that course is not taken, the decision, however wrong, 
cannot be disturbed. In the case before us, the Court which 
executed the mortgage decree had undoubted jurisdiction to bring. 
the mortgaged property to sale, and to confer a good title on the 
execution-purchaser, -The purchaser was not concerned with the 

(1) (1920) 31 Cc. L. J. 482. 
(2) (1900) L. R, 27 1. A. 216; L L. R. 25 Bom. 337- 
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distribution of the sale-proceeds, and the validity of his title could 

- not -be "affected if the decree-halder appropriated a larger portion of 
-' «the sale-proceeds than what was authorised by the decree. On the” 
~ Other hand, if the judgmect-debtor was of opinion that she had 
. sustained substantial injury by reason of a material irregularity in 
- publishing or conducting the sale, she might take appropriate 
steps to have the sale cancelled, within the time prescribed by law.. 


>- No such-steps were taken, and th: time has long since gone by 


when ‘such remedy might have been available. -It is thus impossible 
tofsustain:the contention of the plaintiffs that the mortgage sale, 
which is the root of the, title of the second defendant, was held 
without £ jurisdiction and was consequently null and void. This 
exhausts all: the arguments put forward by the plaintiffs with a 
view to assail the title of the execution purchaser. 4 
We have finally to consider the contention of the first defendant 
that no decree for money should have been awarded to the plain- 
tiffs as against him. The facts already recited make it plain, 
however, that the decree-holder applied, in satisfaction of the 
personal decree obtained by him against the estate of Drabamayi a 
sum of money which he knew formed part of the estate of Gadadhar 
Ghosh in the bands of his daughter. The mortgaged property 
belonged to Gadadhar Ghosh, When it was sold by the Court, it 
was transformed into a fund which still formed part of that estate 
in the hands of his daughter. The decree-holder was entitled to 
have recourse to that fund, only in so far as his decree ‘was a mort- 
gage decree binding on the estate of Gadadhar Ghosh. It is conse- 
quently indisputable that when he proceeded to appropriate that 
fund for'the satisfaction of his decree, in so far as it was a decree 
against the estate of Drabamayi, with the acquiescence of Rudres- 
wari (the daughter of: Drabamayi), he took possession of a part of 
the estate of Gadadhar’ Ghosh under circumstances which could 
not confer on him a title operative as against the ultimate reversion- 
ary heirs to the estate of Gadadhar Ghose. The substance of the 
matter is that the decree-holder, with the conourrence of Rudreawari, 
took possession of a part of the estate of Gadadhar Ghosh, which 
both of them knew was unauthorised by the decree itself. The 
concurrence of Rudreswari could not possibly operate to the detri- 
ment of the plaintiffs as the ultimate reversionary heirs. There is 
thus no escape from the conclusion that a decree for restitution has 
been properly made ‘against the first defendant in favour of the 
plaintiffs. There is also no room for serious controversy that the 
claim is not barred by limitation, It was ruled by the Judicial 
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Committee in Ranchordas v. Parvati Bai (1), reversing on this 
point the decision of the Bombay High Court in Vandravandas 
%. Cursondas (2), that a suit by a Hindu reversioner to recover 
movable property on the death of a-Hindu female is governed by 
Art. 120 of the Schedule to the Indian Limitation Act and that 
limitation begins to run from the death of the female; whereas, in 
the case of immovable property, the period is, under Art. 141, 
twelve years from the date when the female dies. It was also 
faintly suggested that this claim is not specifically set out in the 
plaint or covered by the issues, But it is plain that the relevant 
facts. appear on the face of the proceedings and no question of sur- 
prise can possibly arise. We are consequently unable to interfere 
with the decree awarded against the first defendant. 

. “The result is that the decree made by the Subordinate Judge is 
affirmed and both the appeals dismissed with costs. The hearing 
fee in Appeal No. 94 is assessed at five gold mohurs. 

Buckland, J.—I agree. 
A. T. M, Appeals dismissed, 


(1) (1899) L. R. 26 L A. 71; I. L. R. 23 Bom. 725- 
(2) (1897) I. L. R. 21 Bom. 646. 


mme e 


Before Sir Asutosh Mookerjse, Knight, Judge, and Mr. Justice 
Buckland, 


PRASANNA KUMAR RAY 
k} 
NIRANJAN RAY AND OTAERS*, 


Limitation—Limitation Act (1X of 1908), Sec. Ig-=~Acknowledgment. 
` Whether a particular endorsement does or does not constitute an acknowledg- 


ment of the right claimed by the plaintiff within the meaning of section 19 of the 
Indian Limitation Act, depends upon its terms. 


A mortgage was executed on the 4th June, 1892 by three persons whose repro- 
sentatives were the defendants in a suit to enforce the mortgage security. The 
loan was repayable in two years. On the 27th May, 1906, an endorsement was 


: *Appeal from Original Decree No. 256 of 1919 against the decision of Babu 
Jagadish Chandra Goswami, Subordinate Judge of Chittagong, dated the grat 
May, 1919. 


433 


Crvin. 


1921. 
Ln aol 
Pramatha 


v. 
Bhuban, 
Mookerjee, F. 


CIVIL. 


1921. 
ww 
February, 7. 


—— 


February, 7. 


THE CALCUTTA LAW JOURNAL, [Von XXXII. 


made on the back of the mortgage bond by two of the mortgagors and the repre- 
sentative’ of the third mortgagor In the following terms : “ Paid on account 
of the principal as per separate accounts, rupets 1751 only” ; ee 

Held, that there was an acknowledgment of the rights of the mortgagee to 


- receive whatever balance might be fouad to be due. 


Appeal by the Plaintiff. 
Suit to enforce a mortgage security, . 
The material facts appear from the Judgment of Mookerjee, J. 


Sir B. C, Mitter, Dr. Sarat Chandra Basak, Babus Chandra 
Sekhar Sen, Probhat Chandra, Dutt and Rama Prosad Mookerjee 
for the Appellant. 1 


Babus Bepin Bekary Ghosh, “Probodh Kumar Das, Pares 
Chandra ‘Sen, Nripendra Nath Das and Surendra Nath Bose for Tha 
Respondents. 


The judgments of the Court were as follows : 


Mookerjee,. J. This is an appeal by the plaintiff in a suit to 
enforce a mortgage-security executed on the 4th June, 1892, by 
three persOns whose representatives are the defendants in the action. 
The sum advanced was Rs. 5,700 and it carried interest at the, 
rate of Rs, 14 per mensem. Theloan was repayable in, two years. 
The present suit was instituted on the ath June rorg, and conse- 
quently the question of limitation arose for consideration. The 
plaintiff relied upon section 19 of the Indian -Limitation Act and 
based his contention on an endorsement in the following terms, 
made on the back of the mortgage-bond on the 27th May, 1906, 
by two of the mortgagors and the representatives of the third mort- 
gagor : “Paid on account of the principal as per separate accounts, 
Rupees one thousand seven hundred fifty-one only.” The 
Subordinate Judge has held that this did not constitute a valid 
acknowledgment within the meaning of section 19 and that the 
suit is accordingly barred by limitation. On the present appeal, 
we have been invited to consider one question only namely, 
whether the suit is or is not barred by limitation. 

Section 19 provides that where before the expiration of the. 
period prescribed for a suit or application in respect of any pre- 
perty orright, an acknowledgment of liability in respect of such 
property or right has been made in writing signed by the party 
against whom such property or right is claimed or by some person 
through whom he derives title or liability, a fresh périod of limitation 
shall be computed from the time when the acknowledgment, was so 
signed, The question for determination is, whether the endorse- 


e - 
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ment constitutes an acknowledgment of the right claimed by the 
plaintiff, namely, the right to recover his dues under the mortgage- 
bond. Inthe Court below reliance was placed on behalf of the 
defendants upon the decision in Shearman v. Fleming (1), and in 
this Court the argument has been fortified by a reference to the de- 
cision in Madhavrav v. Gulabbhai (2). On behalf of the plaintiffs, on 
the other hand, reference has been made to the decision of the 
Madras High Court in Jaganadha Saku v, Rama Saku (3) which 
follows the earlier decision in Visvanath v. Sri Ram Chandra (4) 
based on the decision of the Judicial Committee in Maniram Seth 
V. Seth Rupchand (5). Reference has “also been made to three later 
decisions of the Madras High Court Ramkrishna v. Venkata Sub- 
bias (6), Pamulapuit Venkata Kvrishniak v. Kondamudt Subba- 
vayudu (7) and Reguna Nagendran Chetty v. Kufppusami Aiyen (8) 
whether a particular endorsement does or does not constitute an 
acknowledgment of the right claimed by the -plaintiff must obviously 
depend upon its terms, and no useful purpose can be served by a 
meticulous examination of other endorsements made under different 
circumstances and expressed in different phraseology. We may 
point out, however, that the decision in Shearman v, Fleming (1) 
is plainly of no assistance to the defendants, because the terms of 
endorsement in that case namely, a remittance to old accounts 
do not imply that when credit had been allowed for the sum remit- 
ted, any sum would remain due from the remitter. - It may also be 
pointed out that the decision in Madhavrav v. Gulabdhai (2), 
merely shows that a promise to pay, unaccompanied by an acknow- 
ledgment of the existence of a debt, cannot save limitation. The 
endorsement which we are called upon to consider is, in our opi- 
nion, sufficiently plain and admits of one interpretation only. No 
doubt it does not specify the principal sum due at the time of the 
endorsement, but the expression “the principal” must be taken to 
refer to the principal mentioned in the bond on the back whereof the 
endorsement was made. An examination of the bond then shows 
that the principal advanced was Rs. 5,700. Consequently, a pay- 
ment of Rs. 1751 on account of that principal cannot be taken to 
wipe out the liability and there was thus an acknowledgment of the 
right of the mortgagee to recover whatever balance might be found 


(1) (1870) 5 B. L. R. 619. (a) (1898) I. L. R. 23 Bom. 177. 
(3) (1914) 17 M. Ie T. 80. (4) (1914) 17 M. L. T. 78. 

(5) (1906) 1. L. R. 33 Calc. 1047. (6) (1914) 17 M. L. J. 139. 

17) (1916) 1. L. R. 40 Mad, 698 ; (1916) 2M. W.N. 256. 

(8) (1916) 4 Mad. L. W. 148. 
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alang to bedue. In this conneçtion reference may usefully be, 
ee made to a passage from the ‘judgment of the Judicial 
Prasanna Committee in Maniram v. Seth Rup Chand (t): “ Ina case 
Ni aaa GAN: of very great weight, the authority of which has never been called in 
— question, Mellish L, J. laid it down that av acknowledgment to take 
Mooherjee, F. 


ii the case out of the statute of limitation must be either one from 
which an absolute promise to pay can be inferred or, secondly, on 
unconditional promise to pay the specific debt, or thirdly there, 
must be a conditional promise to pay the debt and evidence that 
the condition has been performed.” Then follows the impor- 
tant observation: “ An unconditional promise has always been 
held to imply a promise to pay, - because that is the natural infer- 
rence, if nothing is said to the contrary. Itis what every honest 
man would mean todo.” We feel no doubt whatever that the 
endorsement relied upon by the plaintiff in the present case consti- 
tutes an acknowledgment within the meaning of section rg and that 
consequently the claim is not barred by limitation. | l 

The result is tbat this appeal is allowed, ths decree of the Subor 
dinate Judge set aside and the case remitted to him for trial of 
such other questions as may be in controversy between the parties. 
The plaintiff is entitled to his costs in this Court as also one-half of 
the costs (other than court fees) already incurred in the Court. 
below.- The costs of the trial after remand will be in the discretion 
of the Subordinate Judge. 

‘The appellant will be entitled to arefund of the court fees 
paid on the memorandum of appeal under section 13 of the Court 
Fees Act. . 

Buckland J.—I .agree, l : 
A T, M. A ppeal allowed < case remanded., | 


(1) (1906) I. Le R. 33 Cale. 1047. 
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„ Before Sir Asutosh Moohkerjee, Knight, Acting Chief Justice, and 
: Sir Ernest Edward Fletcher, Knight, Judge. 


HARI PADA GHOSH AND OTHERS 
D. 
NIROD KRISHNA GHOSH AND OTHERS." 


Possession, suit for—Decree on compromise—Minor suing—Eschange—Legal 
formality not observed—Compromise acted on—Eguity—Election. 


When in pursuance of an agreement to transfer property, the intended trans- 
feres has taken possession, though the requisite legal documents have not been 
executed and registered, the position is the same as if’the*documents had been 
executed, provided that specific performance can be obtained between the parties 
to ti agreement in ‘the same Court and at the same time as the subsequent legal 
question falls to be determined. 


The subject matter of the litigation was held by the plaintiffs as tenants under 
the principal defendants. In 1911, two of the plaintiffs, who were at the timo 
infants, represented by their mother: as guardian-ad-litem, brought a suit for 
recovery of arrears of rent against the tenant in actual occupation of the land. 
The tenant pleaded that the superior landlords of the plaintiffs, that is, the pre- 
sent principal defendants bad collected rent from him. Thereupon the superior 
landlords were made parties to the rent sult. A compromise was subsequently 
made between the plaintiffs, the tenant defendant and the superior landlords 
defendants. The result of the compromise wasi,that the land for which the 
plaintiffs had claimed rent, was surrendered by them toj their superior landlords 
who gave them other lands in exchange. The exchange was accomplished in 
fact, the plaintiffs took possession of the lands given to them and the principal 
defendants entered into - possession of the lands for which rent had been claimed 
in the previous litigation. The plaintiffs now sought to recover from the principal 
defendants the lands which they had given away in the circumstances mentioned : 

Held, that as no registered instrument was executed in pursuance of the 
provisions of sectich 118 read with section 54 of the Transfer of Property Act, 
title In the disputed land did not, by virtue of the compromise as it affected pro- 
perties outside the suit, pass to the plaintiffs from the principal defendants, nor 
did the title in respect of the lands for which rent was claimed in the previous 
suit pass from them to the principal defendants: Birbkadra v. Kalpataru (1). 


Held also, that the plaintiffs were not entitled to get relief on equitable 
grounds, as they after attaining majority elocted to abide by the transaction. 
Appeal by the Plaintiffs. 
Suit for recovery of possession of land on declaration of title. 
#Appeal from Appellate Decree No. 711 of 1919, against the decree of Babu 


Bepin Chandra Chatterjee, Subordinate Judge of Jessore, dated the arst january, 


1919, reversing that of Babu Jatindra Kumar Boso, Munsiff of Narail, dated the 
uth December, 1917. 


(1) (1905) 1 C. L. J. 388. 
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The material facts appear ee above. `` ; . 

Babus Dwarka Nath Chuckerbuity and Sajani Kanta Sinka 
for the Appellants. | 

Babus Surendra Chandra Sen and Khetra Mohan Ghose for the 
Respondents. 


The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal by the plaintiffs in a 
suit for recovery of possession of land on declaration of title. The 
subject matter of the litigation was held by the plaintiffs as tenants 
under the principal defendants. In 1917, two of the plaintiffs, who 
were at the time infants, represented by their mother as guardian- 
ad-litem, brought a suit for recovery of arrears of rent against the 
tenant in actual occupation of the land. The tenant pleaded that 
the superior landlords of the plaintiffs that is, the present principal 


defendants had collected reat from him. ‘Thereupon the superior 


landlords were made parties to the rent suit. A compromise was 
subsequently made between the plaintiffs, the tenant defendant and 
the superior landlords defendants. The result of the compromise 
was that the land for which the plaintiffs had claimed rent, was 
surrendered by tbem to their superior landlords who: gave them 
other lands in exchange. The exchange was accomplished in fact, 
the plaintiffs took possession of the lands given to them and the 
principal defendants entered into’possession of the lands for which 
rent had been claimed in the previous litigation. The plaintiffs 
now seek to recover from the principal defendants the lands which 
they gave away in the circumstances just explained. The substan- 
tial question in controversy between the parties now is as to the. 
legal effect of the compromise in the previous suit. 

It is plain that as the value of the disputed property exceeds 
one hundred rupees in value, under section 118 of the 
Transfer of Property Act read with section 54, the exchange could 
have been validly effected, only by a registered instrument. 
The plaintiffs contend that as no registered instrument was 
executed, title in the disputed lands did not, by virtue of the com- 
promise, pass to them from the principal defendants nor did the 
title in respect of the lands for which rent was claimed in the prior 
suit pass from them to the principal defendants. This view is 
supported by the decision in Birdhadra Rath v. Katpaiarn 
Panda (1), and is not contrary to the decision of the pane Com- 


(1) (1905) 1 C, Li J. 388. 
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` mittee in the case of Hemanta Kumari v, Midnapore Zemindari 
“Co. (r), The land now in dispute was not the subject matter of 
that litigation and although the suit was dismissed on compromise 
the terms of the compromise were not set out in the decree. In 
such circumstances, prima facie, the plaintifs are entitled to a 
decree. 

But the respondents have urged that the plaintiffs should not be 
permitted to succeed in this litigation on equitable grounds and 
have placed reliance upon the decision of this court in the case of 
Sarat Chandra Ghose v. Shyam Chand Singh Roy (2) and the 
rule recognised by the Judicial Committée in the case of Mahomed 
Musa v. Aghort Kumar Ganguly (3). The principle invoked by the 
respondent has been frequently applied in this court. That principle 
is that when in pursuance of an agreement to transfer property, 
the intended transferee has taken possession, though the requisite 
legal documents bave not been executed and registered, the 
position is the same as if the documents had been executed, 
provided that specific performance can be obtained between the 
parties to the agreement in the same Court and at the same time as 
the subsequent legal question falls to be determined. Illustrations 
of the application of this doctrine will be found in a long line of 
cases in this court from Bibi Jawalier v. Chatterput (4); Syam Kisor 
v. Dines (5). In the case last mentioned, it was pointed out that 
the result may be'reached either by the application of the rule in 
Walsh v. Lansdale (6) or of the doctrine of part performance enun- 
ciated in Maddison v. Alderson (7), which was followed by the 
Judicial Committee in Makammad Musa v. Aghore Kumar (3). 

This aspect of the matter does not appear to have been put 
forward in the Courts below and the appellants have contended that 
the case should be remanded for fresh investigation. We have 
however after careful consideration come to the conclusion that it 
is not necessary to prolong the litigation further. No doubt, at 
the time when the compromise was entered into on behalf of the 
plaintiffs, they were infants and the case was settled by leave of 
the Court obtained on their behalf by their mother who acted as the 
guardian ad litem. Butit is also clear that since attainment of 
majority, the plaintiffs have elected to abide by the transaction. In 


` (1) (1919) I. L. R. 47 Cale. 485 3 31 C L. J. 298. 
(2) (1912) 1. L. R. 39 Calc. 663; 16 C. L. J. 71. 
(3) (1914) L. Ro qa. A.r; LL. R, 42 Calc. 801 , 21 C. L. J. 231. 
(4) (1905) 2 C. L. Je 343. i (5) (1919) 31 C. L. J. 75. 
(6) (1882) 23 Ch. D. 9. (7) (1883) 8 App. Cas, 467" 
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such circumstances, we are of opinion that the plaintiffs should not 


.be allowed to succeed in this litigation, followed by the inevie 


table result that the defendants would be driven to institute 
another suit for recovery of possession of the lands which they gave 
in exchange. 

The result is that we affirm the decree of dismissal made by the 
lower appellate Court, ;but we direct each party to pay his own 
costs of the litigation in all the Courts. 

Fletcher J.—I agree. 

AT, M. . 


Appeal dismissed, 


PRIVY COUNCIL. 


PRESENT :— Viscount Haldane, Viscount Finlay, Lord Dunedin, 
Lord Shaw, Lord Moulton, Sir John Edge, and Mr. 
Amesr Ali, 


MATHURA PRASAD 
n g. f 
CHANDRA NARAYAN CHOWDHURY AND OTHERS. 


[On APPEAL FROM THE; HIGH COURT oF JUDICATURE AT Fort 
WILLIAM IN BENGAL). 


Registration of documents—Place of Registration—Inclusion in mortgage of 
property not intended to form part of the security—Fraud on the registra: 
tration Low—Registration thereby affected invalid~Indian Registration Act 
(ZII of 1877) Ss. 17, 28, 49,60, 65—Transfer of eee Act, (IV of 1882) 

Se 54 

The Indian Registration Act, by Ss. 17] and jj28, provides that certain docu- 
ments, including mortgage deeds, shall be presented for registration in the office | 
of the sub-registrar within whose sub-district the whole or some portion of the h 
property to which the document relates is situate. 

A mortgage deed, executed in 1902, purported to mortgage (a) a property in 
the Darbhanga District (b).a property in .the Mozufferpore District. It was 
registered in the Mozufferpore District. It was found that the statement.in the 
bond that it comprised the Mozufferpore property was, to the knowledge of both 
parties, 2 mere fiction introduced for the purpose of getting registration in the. 
Moxufferpore District ; and that the parties never intended that the Morufferpore , 
property should form part of the security, : | 

Held, that the. Inclusion of the Mozufferpore property was a _fraud on the 
registration law, and that the registration obtained by its means was invalid, 
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Appeal from a decree of the Calcutta High Court (Sharfuddin 
“and Coxe JJ.) dated March, 17, 1915,- reversing a decree of the 
District Judge of Darbhanga. 

The facts are stated in their Lordships’ judgment. The claim 
for a personal judgment for the mortgage debt was made for the 
first-time in the application for leave to appeal to the Privy Cour 
cil, but was omitted in appellants’ “ case.” 

(The appeal was originally heard on May 6 and 7, 1920, before 


Viscount Haldane, Viscount Finlay, and Lord Moulton, judgment . 


being reserved. ‘Thereafter, orders were passed that it be reheard 
before a fuller Board.) 

` De Gruyther K. C. (Abdool Majid with him) for Appellant : 
Te High Court have erred in ‘holdivg that the registration here 
is invalid. Under S. 65 of the Registration Act, if a deed covers 
property in two Districts, a copy is sent from one to the other: 
that has been done here ; the transaction is in fact registered at 
Darbhanga. _ 

{Lord Moulton: But that is a derivative registration: The 
first registration must be good.] 

The mortgagor purchased this small share of property from a 
mukhtear in order to give the Mozufferpore Registration office 
jurisdiction. There was a regular deed. It was not registered and 
did not need to be : in fact, there was no necessity for a deed at all. 
I submit the property included in a mortgage need not be the 
mortgagor’s property. It may be that at the time of the mort- 
gage the mortgagor had no title, but that alone would not invali- 
date the mortgage if he got title subsequently, The case of 


Harendra Lal Chowdhvi v, Hari Dasi / ebi (1) referred to by‘ 


the High Court, was widely different: in that case a property was 
fictitiously included : here, the Courts have found that the pur- 
chase was a genuine one. Both Courts have accepted the evidence 
of Osman that the price was actually paid: also, delivery was 
effected as far as possible. Handing over the document was suffi- 
cient : it operated symbolical possession. The property itself was 
in the possession of tenants: and the document would give the 


purchaser the power of going to the tenants when the time came, 


Whether we actually took possession or not we had the right to 
do so, and we could at once sell the property. My argument does 
not rest on the completion of the sale at all. 

[Lord Shaw. If it is not possible to deliver -possession the 
document must be registered.} 

(1) (1914) 41 1. A. 110, 
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` > I submit that if the sale were a form and no delivery took place 


the registration is still good: we had the right to bring tht pro-" 
perty to sale, or to mortgage it, at once. So a mortgage bya man 
who has at the time no title, but subsequently gets one, is good 
as against him. S. 28 does not say the property must belong to 
the mortgagor. There is no question that the document does 
relate to the Mozufferpore property. 


(Lord Moulton: I think ‘relates’ must mean ‘‘ bona .fide 


. relates”.) 


The literal wording of thé Act should be regarded : so it has 
been held under this very section that any portion of the property, 
however unsubstantial, will suffice : 

Hari Ram vy. Sheodial Ram (i) 

The Act must be construed as a whole and with reference to its 
object. That object is that there shall be a Register in each 
District which will show a person examining it all he needs as to 
the lands in that District. That object is attained if the transaction 
gets on to the Register. The parties here clearly intended to go 
through some form of conveyance to comply with the Act: it has 
been found that money passed: and the sale deed was not regis- 
tered only because the parties were advised it was unnecessary. 

(Lord Shaw. They took the risk of the conveyance being 
ineffectual.) 


_ Respondents did not appear. 


had 


C. A, V. 
Their Lordships’ judgment was delivered by 


Viscount Finlay :—The action to which this appeal relates 
was brought to enforce a mortgage upon land. Its validity was 
challenged by the defendants on the ground that it has not been 
registered in accordance with the Indian Registration Act, 1877. 
and was therefore, inoperative. A registration had been affected, 
but it was alleged for the defenee that it was void, as no part of the 
property to which the mortgage related was situate within the dis- . 
trict of the Sub-Registrar in whose office the mortgage was presen- 
ted for registration, 

“The High Court held, reversing the District Judge, that the 
mortgage was invalid, on the ground that it had not been duly 
registered. ; 

“This appeal waa brought by the representatives of the mortgagee, 

(2) (1888) 16 I. A. 12 (14). ‘ 
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praying (1) that the mortgage should be put in force against the 
* land; and (a) in the alternative, that under the head’ of General 


Relief judgment should be given against the defendants personally | 


for payment of the amount of the debt. 

There was no appearance on this appeal on behalf of the 
respondents, and the case was argued before their Lordships’ 
Board ex parte. 

In 1867 one Bhukhan Lal died intestate, leaving considerable 
property. He was succeeded by his daughter, Maharani Bibi, 
who by Hindu law had a life estate in the property. She effected 
alienations of various parts of the property, one of them being a 
sale in 1884 of a 7-annas share of a property known as Mahomed- 
pur Boari to Nena Chowdhury. Oathe death of Moharani Bibi 
the estate of Bhukhan Lal devolved upon her son, Mathura 
Prashad, who brought suits challenging the validity of the miena- 
tions made by his mother. One of these suits (No. 133 of 1901) 
was brought against the representatives of Nena Chowdhury 
for the recovery of the 7-annas share of Mahamedpur Boari. In 
February, 1902, it was agreed that this should be compromised 
on the terms that Mathura Prashad should receive Rs. 14,000 in 
lieu of all claims upon the property. Rs. 6,000 were paid in cash, 
and the balance of Rs. 8,000 was secured by the mortgage bond 
now in suit. This bond was executed by Udit Narayan, the eldest 
son of Nena Chowdhury, as the head and managing member of 
the joint Hindu family of which the respondents are members. 
Default was made in payment of the sum secured, and this action 
was brought by Mathura Prasbad for a mortgage decree and 
sale. 

Two defences were set up. The first was that the mortgage 
was merely colourable and was never delivered as an operative 
instrument. This defence entirely failed -on the facts, and no 
more need be said about it. The second defence was that the 
mortgage bond is inoperative for want of proper registration. 

The bond is dated the a7th February, 1902, and is executed 
by Udit. It recites the suit by Mathura Prashad for recovery of 
the 7-annas share of mouzah Mahomedpur Boari against Udit and 
the other members of the Chowdhury family, andthe agreement 
of compromise for Rs. 14,000. It also recites the payment of 
Rs, 6,009, and that it had been agreed to take a mortgage bond for 
` the balance, Rs. 8,000. The bond goes ‘on to state that Udit 
undertakes to pay that sum with interest in the month of Bhadra 
3309 Fusli, which month ends the’7th September, 1907. In secu- 
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rity for the money, principal and interest Udit states in the bond 
that he has mortgaged the properties mentioned below, thes pro- 


` perty of the joint family, ‘* up to this time in possession of the joint 


family without participation and possession of others.” The “pro- 
perties mentioned below” are the 7-annas share in the mouzeh 
Mahomedpur Boari in zillah Darbhanga, and one cowri share in 
the mouzah Kolhua in zillah Mozufferpur. The witness -to-the bond 
is Mahomed Osman, mokhtar. 

The bond was registered in the Mozufferpur, district, au the 
plaintiffs in the action attempted to justify this on the ground that 
the. bond comprised one cowri share of mouzah Kolhua within that 
district. The defendants asserted that this cowri share of Kolhua 
property did not belong to the mogstgagor and that the statemegt 
in the bond that it comprised this share was, to the knowledge of 
both parties, a mere fiction introduced for the purpose of getting 
registration in the Mozufferpur district. 

The mortgage on which this action is brought required registra: 
tion as a registrable instrument under section 17 of the Indian 
Registration Act of 1877. Section 28 of that Act requires that 
every registrable document “shall be presented for registra- 
tion'in the office of Sub-Registrar within whose sub-district the 
whole or some portion of the property to which such document 
relates is situate” ; and section 49 enacts that no registrable ins- 
trument shall affect any immovable property comprised therein 
unless it has been registered in accordance with the provisions 
of the Act. Section 65 provides for the transmission of copies to 
the offices of other districts in which any of the mortgaged pro- 
perty is situate. 

The 54th section of the Transfer of Property Act of 1882 
requires that a transfer on. sale of tangible immovable property 
of a value less than Rs. roo may be made either by. a registered 
instrument or by delivery of the property, while if it is of the value 
ofRs, roo or more the transfer must be by registered instrument. 

Mahomedpur Boari, on.which the mortgage was to be given, 
is situate in the Darbhanga district, but for motives of convenience 
it was desired that registration should be effected in the Mozuffer- 
pur district. In this last district the mortgagor had no property, 
but it was alleged in support of the registration there that before 
the mortgage was executed Osman (the witness to the mortgage 
deed, who appears to have -acted for all parties in carrying out ' 
the compromise) sold to the mortgagor, Udit Narayan, a 1-cowri 
share inthe Kolhua property of which Osman was owner. Osman’s 
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account of the transaction as given in evidence by him was as 
*follows :— 
“I sold a share of one cowri in Kolhua. A kobala was executed, 
` but it was not registered. The price was Rs. 50. I do not remem- 
ber who witnessed the execution. It was executed two or three 
days before the execution of the bond in suit. I do not remember 
if Polai Lal was present. I sold the property at the request of Udit 
Narayan, who wanted to register the bond in Mozufferpur in order 
to complete the transaction quickly, ard had no property in that 
district. He said if there was delay in, registration the compromise 
might fall through. He paid me Rs. so, the price of the property. 
I do not know if Udit Narayan pays revenue or road-cess for that 
shage orif he has since sold it er has had his name registered. 
Mathura Prashad has landed property in Mozufferpur District,” 


Polai Lal, mentioned in this evidence, had been guardian of- 


Mathura Prashad during his minority, and had assisted him in 
bringing the seven suits abovementioned. 


The alleged kobala was not produced, and no foundation was 
laid for giving secondary evidence of its contents. No such instru- 
ment was registered, and there was no delivery of possession of the 
cowri share, so that neither of the conditions necessary under Sec- 
tion 54 to make a good transfer on sale of property under the value 
of Rs. roo was fulfilled. 


Their Lordships cannot accept the suggestion made on behalf 
of the appellants that, for the purposes of Section 54, some sort of 
constructive possession resulting from the delivery of the alleged 


instrument of transfer might be ‘sufficient. For this purpose there 


must be a real delivery of the property. ‘ 


Assuming such a kobala existed, if it was intended to be éffec- 
tive as a transfer, it would have been registered or possession would 


have been given. There was neither registration nor delivery. Why? | 


Only one reason can be given. There was no intention really to 
acquire this cowri share in the Kolhur property. All that was 
wanted was the use of its name for the purposes of registration, and 
it was for this use that the sum of Rs. 50° was paid. 
The District Judge found in favour of the plaintiffs on this point. 
He was clearly mistaken in saying that Udit was the owner of- the 
cowri share. The alleged kobala was unregistered and there was no 
delivery, so that the property never passed. His judgment in favour 
` of the plaintiffs, though he said the sale was “ merely nominal, ” 
appears to rest on the erroneous view that the cowri interest, though 
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a.small one, passed from Osman to Udit by the kobala, and from. 
Udit to the mortgagee. 

The view which their Lordships take of the facts is that “which. 
is compendiously stated by the High Court in the judgment of 
Cox, Ju— 

“1 agree. The circumstances of the case leave no doubt that the 
parties never intended that the share of Kolhua should really be 
sold to Udit Narayan or mortgaged to Polai Lal. The so-called sale 
was a mere device to evade the Registration Act.” ° 

The more detailed judgment of Sharfuddin, J. is to the same 
effect. 7 

In coming to the conclusion that this appeal must be dismissed, 
their Lordships’ judgment rests on the view that none of the parties 
ever intended that the 1-cowri share in mouzah Kolhua should vest 
in Udit or should pass by the mortgage from him to the mortgagee. 
This case differs toto celo from the case suggested in argument of a 
mere failure to make a good title to property dealt with by the 
instrument, and which both parties had intended should form part 
of the security. 

On the view of ‘the facts taken in the High Court and by their 
Lordships, this case falls within the decision of this Board in the 
case of Harendra Lal Roy Chowdhuri v, Hart Dasi Debi’ and 
others (1). The following passage in the judgment delivered in that 
case by Lord Moulton is applicable to the facts of the present 
cage :— 

“ Their Lordships hold that this parcel is in fact a fictitious 
entry, and represents no property that the mortgagor possessed or 
intended to mortgage, or that the mortgagee intended to form part 
of his security. Such an entry intentionally made use of by the 
parties for the purpose of obtaining registration ina district where 
no part of the property actually charged and intended to be charged 
in fact exists is a fraud on the registration law, and no registration 
obtained by means thereof is valid.” 

In the Harendra case the property was non-existent. In the 
present case, though the Kolhua mouzah existed, the mortgagor had 
.no interest in it, and the parties in the mortgage never intended 
tbat it should form part of the security. The two cases stand on 
the-sanie basis for the purposes of the Registration Act. 

As regards the alternative claim for a personal judgment for the 
mortgage debt, it is to be observed that no such claim was made 


_ in tbe Courts in India. There is nothing in the evidence or in the 


AI) (1914) L. Regt L A. BIO. 
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| judgment which would enable their Lordships , to deal with such 4 
claim: At the same time their Lordships think it desirable in this 
case that the plaintiffs. should have an opportunity of bringing this 
matter before the High Court, If any such application is made, 
it will be for the High Court to consider whether any such claim is 
open upon the present pleadings and, if not, whether any amend- 
ment raising it should be made ; and further, whether under all the 
ciraumstances the claim should be entertained at this stage of the 
proceedings. If the High Court should think it right to enter, upon 
the consideration of this claim, all defences on the merits or arising 
out of the lapse of time must be open to the. defendants, ‘and the 
High Court should have power to impose any terms which it thinks 
jut and to deal with the costs. ° 


The appeal, so far as it relates to the enforcement of the mort- . 


gage on the land, must, in their Lordships’ opinion be dismissed. If 
the alternative Claim be not made within six months before the High 
Court, or be dismissed, judgment should be entered for the defen- 
dants in the action. 

Their Lordships will humbly recommend t to His Majesty that 
an order should be made in these terms. 

J. Tucker :—Solicitor for the Appellant. 


A. P, P, 4 Appeal dismissed. 
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that is satisfied in payment of principal. Sees, E 
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Consolidated appeals from an Order of tho Madras High Court, 
dated December 15, rg16, varying an Order of the District Judge” 
of Kistna, 

The facts are stated in their Lordships’ judgment. The res 
pondent was the plaintiff in the suit reported (on appeal to the 
Board) in (1913) 41 I. A, 51, 

De Gruyther K.C. (with him Dube, Narasimham, and Pala?) for 
Appellants: The repayments should have been credited to in- 
terest, not to principal. The money was paid into the District 
Court, which gave orders how it should be credited. The High 
Court varied this order by directing that the money should all go 
against principal, saying that we had in fact so appropriated it. 
This was a mistake: we did not: the account shows that the 
principal was not reduced. As each sum was received, it was 
charged with interest and carriei forward to the end of the year, 
and then the total was set -against the total due. If compound. 
interest is to be charged the account must be made out in that way. 

The rule is that where a debt carries interest payments are 
appropriated in the first place towards the interest :— 

Bamundoss Mookerjea v. Omesh Chunder Rai (1) ; Makaraja of 
Benares v. Har Narain Singh (a) ; [Lord Buckmaster referred to 
Rigby L. J’s. judgment in Pars Banking Co. v. Yates (3). 

Sir Erle Rickards K. C. (Parikk with him) for Respondent : 
Those cases refer to contracts. In this case we had moneys stand- 
ing to our credit and carrying four per cent. only. It was open to 
the Judges to look at all the facts, They allowed appellants six 
per cent, but would not set their payments against interest. They 
Were quite justified in such a direction. Further, in the account 
furnished by appellants’ agent the payments are not set off against 
interest, but against a total sum. We have a cross appeal, The 
District Judge has given them interest after decree on principal 
only, the High Court on both principal and interest. We say the 
High Court erred in doing so. Also, it erred in allowing them six 
per cant. when the whole money was already in Court, carrying 
four per cent. They were only entitled to be put back in the posi- 
tion which would have been theirs if no decree had been passed 


against them. 
Parikk followed. The account shows that the ere of 


of the payments was not exclusively to interest. 


. No reply was called for, and their Lordships’ edat was 
delivered by 


(1).(1856) 6 M. I. A. 289. (2) (1905) 1. L. R. 28 All. a5. 
13) (1898) 2 Q. B. 460 (456). ` 
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_ Lord Buckmaster :—Their Lordships do not desire to hear 
Counsel for the appellants in reply, nor do they need further time 
to consider the advice that they will tender to His Majesty, for in 
their opinion this case is quite plain. . It appears that in 1899 the 
respondent instituted a suit the defendants to which are represented 
by the present . appellants ; he claimed partition of two estates, 
known as the Nidadavole Estate and the Medur Estate, asserting 
that he was entitled to a one-third sharejin each. The District 
Judge, by, whom the action was firat heard, decreed in the plaintiff’s 
favour with regard to the first estate, but against him with regard 
to the other. An appeal was taken from that decree to the High 
Court who vagied it by declaring that the plaintiff -was entitled to 


One-third of the second estate as well as of the first. A receiver . 


having been appointed of the rents of both estates on the 14th 
February, 1907, the plaintiff obtained an order enabling the receiver 
to pay over to him his interest on the Medur Estate under the judg- 
ment of the High Court as it then stood. Unfortunately for him 
the uncertainties of litigation resulted in a decree of His Majesty in 
Council on the rgth December, 1913, restoring the judgment of the 
District Judge and it conséquently followed that the share of the 
property in the Medur Estate which he had received from the 
Teceiver was money which he was bound to restore. The repre- 
sentatives of the original defendants accordingly appealed to the Dis- 
trict Court for restitution, asking for repayment out of the moneys 
in the receivers hands, representing the plaintiff's share in the 
Nidadavole Estate and against him personally for the balance. The 
matter came before the District Judge, who decided that the defen- 
dants were entitled to the relief they claimed and made an order 
on the 31st August, 1915, directing that the interest at the rate of 
9 per cent, with yearly rests was to be charged against the plaintiff, 
and that so much of the amount due as represented principal should 
carry simple interest from the date of the order at the rate of 9 per 
cent. 

On the 19th October, 1916, the High Court varied their order ' 
by declaring that the amounts so received should only bear simple 
-interest at 6 per cent. and on the r5th December, 1916, the matter 
being again before them they directed that the-whole amount 
should carry interest from the date of the order, but that the 
moneys received should be treated as though they had been 
received in respect of the principal moneys and not of the interest, 
An order was accordingly drawn up embodying the decision of the 
19th October, 1916 ; that order has been accepted by the appellant, 
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but from the direction given on the 15th December as to appro-, 
priation this appeal has been brought. ‘The reason given by the 


-learned Judges for their judgment was that they regarded the 


payments already made as shown in an account filed by the 
defendants in the District Court on the 25th August, r915, as 
payments that had in fact been appropriated by the defendants as 
against principal and that from such appropriation there was no 
opportunity for them to recede. The account referred to is set 
out in the record in these proceedings and it shows that as each 
sum of money was received # was charged with interest at the 
rate of g per cent. and carried forward until the end of the year, 
when the total amount so found was credited as against the total 


` amount which was due. At no’ time did the sums so credited do 


more than cover the claim for interest, and it therefore seems 
impossible to understand why it was that the money received was 
regarded as definitely appropriated in respect of the principal 
Nothing has been pointed out to their Lordships to lead them to 
the conclusion that the High Court was right in the assumption 
that they then made in that respect. 

The question then remains as to how, apart from any specific 
appropriation, these sums ought to be dealt with, There is a debt 
due that carries interest. There are moneys that are received 
without a definite appropriation oa the one side or on the other, 
and the rule which is well established in ordinary cases is that] in 
those circumstances the money is firat applied in payment of 
interest and then when that is satisfied in payment of the capital. 
That rule is referred to by Lord Justice Rigby in the case of 
Parrs Banking Company v. Yates (1), which is reported at page 
466 in these words :— 

“The defendant's Counsel relied on the old rule that does, no 
doubt, apply to many cases, namely, that, whéte both principal and 
interest are due, the sums paid on account must be applied first to 
interest. That rule, where it is applicable, is only common justice. 


“To apply the sums paid to principal where interest has accrued 


upon the debt, and is not paid, would be depriving the creditor of 
the benefit to which he is entitled under his contract,” 

Their Lordships can find nothing in this case to take the ques- 
tion outside the general principle referred to by the learned Lord 
‘Justice, They therefore think’ that the money received must be 
applied in the ordinary way, first in the reduction of the interest 
and when that is satisfied in thé reduction of the principal. So far 


; y (1898) 2Q. B. D. 460. 
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therefore as the appellants’ appeal is concerned this means that the 
High Court have. been mistaken in: the view that they. took and 
“that the appeal should be allowed, but there is before their Lord» 
ships a cross appeal which first of all raises the contention that the 
interest, ought not to be higher than.the bank rate. “Their Lord- 
ships are not prepared to accede to that contention. They think 
that .the High Court were fully qualified to exercise the discretion 
which they did in the matter, and they will not lightly interfere 


with the exercise of such a power. .Finally the respondent contends ' 


that the District Judge was right in dividing the amount to be 
repaid under the order of the 318f August, 1915, into the com- 
ponent parts of which it was originally made up, so much as to 
principal and so much as to interest, and to-declare that the interest 
ony runs on such part of the judgment debt as flowed ‘from the 
principal sum. Their Lordships agree with the High Court ih 
thinking that no such distinction can be made. : 

They will ‘therefore humbly advise His Majesty that the appeal. 
should be allowed with costs, that the cross appeal should ‘be. 
dismissed with costs, and that in taking the account the moneys 
received should be applied first towards the payment of the interest 
and when that is satisfied towards the payment of the capital sum. 


Douglas Grant: Solicitor for Appellants. 


E. Dalgado ; Solicitor for Respondent. 
ARR O, : : Appeal allowed, 
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So long as the person"entitled to the estate, has not taken it out of the pose 
session of the executors, they are entitled to continue in occupation of the estate ;, 
Bombay Burmah Trading Corporation Lid. v. Frederick Yorke Smith (1).° 

The Probate and Administration Act contemplates submission of one inventory 
and one account. The account should be filed within one year from the grant 
showing the assets which have come to the hands of the executor or administrator 
and the manner in which such asset have been applied or disposed of. Uf the 
executor or administrator is not" able to exhibit such an account within one year 
from the grant, he may obtain an extension of time from the Court. But the fact 
that time has been extended, does not enlarge the scope of the account. #The 
account of the estate which is required to be exhibited, whether it is exhibited 
witbin a year or thereafter, is the account contemplated by the second paragraph 
of sub-section 1 of section 98 : Mohesh v. Blewa Nath (2). 

It is open to a person applying for revocation of probate under clause § of the 
explanation to section 50 of the Probate*and Administration Act, to invite%the 
Court to revoke the probate on the ground that the accounts submitted are un- 
true in material respects. He should specifically state what items in the ac- 
counts were untrue and should also state in what respects the item or items chal- 
lenged are untrue ; it is not enough to make vague allegations that the accounts 
are untrue. 

Appeal by the Petitioner. 

Application for revocation of probate. 

The material facts appear from the judgment of Mookerjee, J. 
Babus Ram Doyal De and D. L., Khasigir for Appellants. 


Babus Biraj Mohan Mojumdar and Rajendra Chandra Guha 
for the Respondents. 
The judgments of the Court were as follows : 


Mookerjee, J.—This appeal is directed against a decree of dis- 
missal made by the District Judge of Chittagong on an’ application 
for revocation of probate of a Will. The testator, one Tarini Cha- 
ran Chakravarti, made a testamentary disposition of his properties on 
the sth December, 1909 and died two days later. The respondents 
Prasanna Kumar Chakravarti and Satis Chandra Chakravarti ap- 
plied for probate of the Will on the x3th January rgro. Chandra 
Kumar Chakravarti, the nephew of the testator, entered a caveat on 
the rst March, | 1910. Probate was, however, granted on the 11th 
April, 1910. Thereupon an appeal was preferred to this Court, 
with the result?that the order ofthe primary Court was set aside 
On the 18th March, 1913 and the case was remanded for retrial in 
the presence of both parties. On the 6th August, 1914, an order 
fort probate was again made. An appeal, preferred to this Court, 

(1) ((1894) 1. L. R. 19 Bom. £ (9). (2) (1897) I. L. R. a5 Cak. 250. 


Vote KA KILI, | HIGH COURT. 


was dismissed on the merits on the and July, 1915. During a com- 
* siderable portion of the period which elapsed between the first 
grant of probate on the rrth April, 1910 and the final grant on 
the 6th August, 1914, the estate was in charge of an administra- 
tor pendente lite. The fees leviable on the probate were paid on 
the 27th September, 1915 and it may be assumed, for our presént 
purposes, that the probate became operative from that date ; al- 
tbough the administration bond was not filed till the aoth Feb- 
ruary 1916, On the 6th November, 1918, the appellants who had 
unsuccessfully opposed the grant of, probate commenced the pre- 
sent proceedings by an application for revocation under section ṣo of 
the Probate and Administration Act. The application was founded 
ow two allegations, namely, first, that the grant had - become useless 
and inoperative through circumstances, and, secondly, that the par- 
sons to whom the grant had been madehad wilfully and without 
reasonable cause omitted to exhibit an inventory and accounts. 
in accordance with the provisions of Chapter VII of 
the Probate and had further exhibited under that Chapter 
an inventory and accounts which were untrue in material respects, 
The District Judge has dismissed the application on the ground 
that the petitioner has failed to establish the validity of his tonten- 
tions. On the present appeal, the two points which were unsuccese- 
fully urged before the District Judge have been reiterated with 
considerable zeal. We shall deal separately with them. 
As regards the first point, namely whether the grant 
„has become useless and inoperative through circumstances, 
it has been contended that the opposite parties who 
took out probate have completed their work. _ The District 
judge. did not accept this contention and observed that althongh 
after this ‘lapse of time, they might be expected to have com- 
pleted the administration, on the very showing of the petitioners, 
the work had not been actually completed. This view has been 
acontroWerted by the appellant. Our attention has been drawn to the 
l ‘terms of the will which, it has been argued, show .that the estate 
has by this time vested in the “universal legatee and that conse- 
_ quently there is no need for the continuance of the executors in 
their office. In support of this position reliance has been placed 
upon the decision: í, this Court in the cases of Taran Singh v. 
Ramratan Tewas, Cı) and Sankarnath Mukherji v. Biddutlata 
Dedi (2) In the ‘first of these.cases it was pointed out that the 
duties of the executor are to administer the estate of the deceased, 
(2) (1903) I. Le Ri 31 Cale. 89. (a) (1918) 28 C. L. J. 371. 
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-only so far ahd so long as to'enable him to carry out the terms of, 


the will. Consequently after the property has ceased to be the estate 
of the deceased and has become the property of the residuary legatee 
under the will, the executor as such has no authority to manage 
the estate on his behalf. In the second case, it was pointed out that 
the duties of an-executor are to administer the estate of the deceas- 
ed, only so far and so long as to enable him to carry out the terms 
of the will; ` These cases do not apply to the’ circumstances of the 


` present litigation. It is clear that although some of the duties 


imposed on the executors have been performed, there are others 
which still require’ to be carried out. It is moreover clear, as 
pointed out by Lord Macnaghten in Bombay Burmah Trading 
Corporation Ltd ¥. Frederick York? Smith (1) that so long as the Ber- 
gon entitled to the estate has nottaken it out of the possession of the 
executors, they are entitled to continue in occupation of the estate. 


. In this connection, it is important to bear in mind that the appel- 


tants have really no concern with this matter; for they are not the 
persons who’ would be beneficially entitled to the estate, if the 


‘executors were rethoved from possession. It is thus not neces- 


sary for us to determine, in the absence of proper parties, whether 
the estate is liable to be taken out of the hands of the executors 


“by the person or persons béneficially entitled thereto. The fact 


remains that, under the terms of the will, there are duties still to be 
performed by the executors ; consequently it cannot be maintained 
that the grant has become inoperative’ through circumstances and 


‘the first ground urged i in support of the application for revocation 


cannot be sustained. 

As regards the second point, we are inclined to the view that 
there was some confusion in the court below and probably the true 
effect of the fifth clause of the explanation to section ṣo was 
not fully realized. It appears to have been assumed by the District 
Judge that the executors are under a liability to submit accounts 
periodically, whereas it is clear from the decisions in Mokssk Chun- 
der Bhattacharjee v. Biswanath Bhattacharjee (2) and Sarat Sundari 


``v. Umaprosad (3), that what the statute contemplates is the sub- 


‘mission of one inventory and one account. Section 98, sub-sec- 


‘tion (x) provides in the first place that'an executor or administrator 


shall, within six months from the grant of probate or letters of ad- 

ministration or within such further time as the Court may from time 

to time appoint, exhibit i in the Court by which the same has been 
a) (1894) L L. R, t9 Bom. r (9). (2) (1897), L L. R. 25 Calc. 250. 
a (1904) L L.R 31 Cale. 628, 
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granted, a inventory containing a full and true estimate of all the 
property in possession and all the credits and also all the debts 
owing by any person-or persons, to which the executor or adminis- 
trator is entitled in that character, It next provides that. an exe- 
cutor or administrator shall in like manner, within one year from 
‘the date aforesaid or within such further time as the Court may 
from time to time appoint, exhibit an account of the estate showing 
4 the assets that have come to his hands and the mannerin which 
they have been applied or disposed of. As was pointed out by Sir 
Francis Maclean C, J. in the case of Mokesh Chandra Bhattacharjee 
v. Biswanath Bhattacharjee (1) what is contemplated is that an 
account should be filed within one year from the grant showing the 
afgets which have come to the Hands of the executor or adminis- 
trator and the manner in which such "assets have been applied or 
disposed of. If the executor or administrator is not able to exhibit 
such an account within one year from the grant, he may obtain an 
extension of time from the Court. But the fact that time has been 
extended does not enlarge the scope of the account. The account 
‘of the estate which is required to be exhibited, whether it is ex- 
hibited within a year or thereafter, is the account contemplated by 
the second paragraph of sub-section (1) of section 98, In the 
present case, it is clear from the facts already stated that the probate 


may be taken to have been granted on the 27th September zg1s,- 


The accourts, exhibited on the 7th July 1917 cover, we are told, 
the period from the 14th April 1915 to the 13th April 1916. The 
account subsequent to the 13th April 1916 was not filed, :' probably 
because it was erroneously assumed that the account to be exhibi- 
ted was a periodical annual account and that the next account 
- required to be exhibited by the executors, was an account from the 
14th April 1916 to. the 13th April 1917. However that may be, 
the accounts submitted are in court and it is open to the appellant 
_to invite the Court to révoke the probate on the ground that the 
‘accounts mentioned were untrue in material respecte. In order to 
enable the Court to deal with this matter effectively, it is essential 
that the appellants should have in their petition of objection specifi- 
cally stated what items in the accounts were untrue; they should 
also bave stated in what respects the item or items challenged were 
untrue; it is not enough to make ‘vague allegations that the 
| accounts are untrue. It is unfortunate that in thé Court below, 
exception was not taken on‘this ground and “the petitioners were 


(1) (1879) I. Li R. 25 Cale. 250, 
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not called upon to furnish fuller and more specific details as to 
their objection to the accounts, which related principally to actounts. 
ifor periods antecedent to the grant of probate. It appears that 
the executors were in possession after probate had been granted in 
the first instance on the 11th April 1910. No exception can be 
taken to those accounts now, for the purpose of an application 
under section 50, because the only relief which the petitioners 
would obtain, if they could sustdin such objections would be, the 
revocation of that grant. That grant however stood cancelled when 
the appeal to this Court was allowed on the 18th March 1973. 
‘Thus, whafever liability the executors might have incurred by their 
interference with the estate under the grant of the rrth April 1910, 
‘the incorrectness of the accounts for that period cannot be uted 
as a ground for relief under clause (5) of the explanation to section 
50. In so far as the relevant accounts are concerned, the appel- 
lants have not been able to refer us to such specific objections as 
would entitle us to hold that the accounts were untrue in material 


- respects. Consequently there is no foundation for the prayer that 


the probate should be revoked because the accounts exhibited are 
untrue in material respects. 

Finally, we have to consider whether the grant is liable to 
be revoked for the reason that the executors have wilfully and 
without reasonable cause omitted to exhibit an inventory or that 
they have exhibited an inventory which is untrue in material 
respects, In so far as the omission to exhibit the inven- 
tory is concerned, there is no substance in the contention, 


. because although there was delay in the exhibition of the inventory 


it has been in fact exhibited and accepted by the Court below. 
The only substantial point urged under this head is that the 
inventory is untrue in material respects. Here, again, the peti- 
tioners did not, in their application for revocation, state specifi- 
cally and precisely the , grounds for the allegation that tbe inven- 
tory was untrue in material respects. The inventory was a lengthy 
document and contained numerous entries. It was essential for the 
appellants to specify the particular item or items challenged; they 
should have also indicated as precisely as possible the errors which 
vitiated the inventory. This they did not do. The District Judge . 


_ however allowed them to go into evidence and came to the conclu- 


sion that the objection was not sustainable. This objection has been 
repeated before us and we have been taken through the inventory 
along with relevant portions of the evidence. It is sufficient to state 
that we see no reason to differ fromthe view taken by the District 
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Judge. Consequently the last ground urged in support of the appli- 


cation for -revocation fails. A 

The result is that the appeal is dismissed with costs. 

There is a cross objection on behalf of respondents Nos. 1 and 
2 against the order for costs. In view of the nature of these pro- 
ceedings we have come to the conclusion that the order for costs 
made by the District Judge should be set aside. The petitioners 
in the Court below will pay the costs of the other side. The hearing 
fee if that Court will be assessed at Rs. 80 which is the maxi- 
mum allowed by the Rules and Orders of the High Court. In so 
far as this Court is concerned, we assess the hearing fee_ at Rs. 700 
(seven hundred). 

Buckland, J.—I agree. . 


A.T. M Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and Sir 
Ernest Edward Fletcher, Knight, Judge, 


ANNADA MOHAN ROY 
v, 
GOUR MOHAN MULLIK.* 


Reversioner—Intere:? o7—Spes successionis— Estoppel— Transfer of Froperty 
Act (IV of 1682) Secs. 2, 6, 43—Froperty—Fossibility of Hindu reversioner 


succeeding—Conveyance of non-existent property—Contingent interesi—Ex-' 


pectancy. 


The ipterest of a Hindy reversioner is an interest’ expectant on the death of a 
qualified owner; it is not a vested interest, it isa spes successionis ora mere 
chance of succession, it cannot be sold, mortgaged, assigned or relinquished for 

_ a transfer of spes successionis is a nullity and has no effect in law. But though 
a.transfer of his interest by a reversioner is void, he may, by becoming a party 
to a compromise and by taking the benefit of the compromise, be estopped from 
claiming asa reversioner;: Kanhai Lal v. Brij Lal (1) and other cares. This 
interest is neither devisable nor transmissible by inheritance, it lacks the fonda- 
mental characteristic of the juristic concept of ownership as understood by Hindu 
law-givers. 


+ Appeal from Original Decree No. 2 of 1920, against the decree of Mr. 
Justice Greaves, dated the zoth August, 1919. | 


(1) (1918) L. R. 451. A. 11851, L. R. 40 All. 487; 280, Li J. 394. 
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There is a fundamental difference between non-compliance with the formal 
requisites prescribed for a transaction whereby alienable property is transferred, 
and an attempt to accomplish a transfer of property which has been sendered 
inalienable by a statutory provision. In the former case, when in pursuance of 
an agreement to transfer property, the intended transferee has taken possession, 
though the requisite legal documents had not been executed and registered, tbe 
position isthe same as if the documents kad been executed, provided specific 


performance can be obtained between the parties to the agreement in the same , 


Court and at the same time as the: subsequent legal question falls to be deter- 
mined. In ‘the latter case, neither the above doctrine which is based on the 
maxim that equity considers that as done which should have been done, nor the 
doctrine of feeding the grant by estoppel, which is that “ifa man who has no 
title whatever to property, grants if by conveyance which in form would carry the 
legal estate, and he subsequently acquires an interest sufficient to satisfy the grant, 
tte estate instantly passes ; in such a case, there is nothing on which the second 
grant could operate in prejudice to the first” Tiakdhari v. Khedan Lal®(1), 


, applies. 


“Assuming that mere pos-ib lity of succeeding to an estate may be regarded as 
property within the meaning of the provision in section 6 of the Transfer of Pro- 
perty Act, the possibility of a Hindu reversioner succeeding to the estate of the 
last full owner, on the termination of the estate of the intermediate female heiress 


or heiresses, falls within clause (a) of that section, and is inalienable. 


Possibilities coupled with an interest, sach as contingent remainders, execu- 
tory devises, springing or shifting uses, may be denominated contingent interests, 
anda bare naked possibility, such as the hope of inheritance entertained by the 
heir, mere expectancies, inasmuch as a possibility coupled with an interest is 
more than a possibility and is a present devisable interest: Berry v. Phelps (2), 
while the expectancy of an heir apparent during the lifetime of his ancestor, is 
less than a possibility, being but a mere bope or anticipation. No one can have 
any estate or interest, at law or in equity, contingent or other. in the property 
of a living person to which he hopes to succeed as keirat law or next of kin 
of such living person ; during the life of such person, no one can have more than 
a spes successionis, an expectation or hope of succeeding to his property; nemo 
est haeres viventes ; there is no such character in law as the heir of a living per- 
scn or as his statutory next of kin; this déctrine is not peculiar to English juris- 
prudence, and was recognised by Hindu jurists of the Bengal- School: Lord 
Durslry v. Fitshardinge (3) and other cases, ' 


Appeal by the Plaintiff. 

Suit for specific performance of a contract of sale exccuted by 
the Defendant.” : . 

The material facts appear from the following judgment of— 

Greaves J. :—The plaintiff by his amended plaint asks that 
the defendant may be directed to duly execute and register a con- 


veyance to him of his one fifth undivided share in a moiety of the 
retain ween | = 7 


(1) (1920) 32 C. L. J. 4790 h (a) 17 Ves. 173 (181). 
(3) (1801) 6 Ves. 351. A 


` 


4 
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estate pf Gopal Lal Ses] deceased now in the hands of the Official 
Receiver of this Court and in the alternative for damages and for 
recovery of certain sums advanced by him to the defendant with 
interest. Gopal Lal Seal died on the 25th May rgoz leaving him 
surviving two widows Kumudinj and Nayan Monjari and 
five nephews Jogendra, Kanto Mohon, Giri Mohon, Gour Mohon 
(the defendunt) and Panchanan. After the death of Gopal 
Lal Seal a Will was propounded whereby 12 annas of the 
estate were given to Panchanan and one anna to each of the other 
nephews, Probate of the Will wa ‘refused by this Court 
on the 3rd August 19032, the Will being found to be a forgery and 
thi, decision was upheld on appeal by the Judicial Committee of 
the Privy Council. The widows thereupon became entitled to the 


estate in equal moieties as Hindu widows, Kumudini died in the í 


year 1917, and thereupon the nephews claimed to be entitled to’ 
“the whole estate and a suit was commenced to establish their 
claim which was ultimately compromised, Nayan Monjari making 
no claim to Kumudini’s share of the estate on condition of being 


left in undisturbed possession of the other moiety. The plaintiff | 


claims the defendant’s one fifth of the share formerly held by 


Kumudini by virlue of two agreements between him and the defen- ' 


dant. The first of these is „dated the 7th May 1908, it states states toatl 
defendant had borrowed money for the expenses of ‘litigation in 
connection with his uncle’s will and for other necessary require- 
ments and that he was heavily involved in debt and impecunious 
and that he required funds to meet the expenses of an appeal to, 
the Privy Council against the decision of the High Court in the! 
Will suit and that the plaintiff had for 1} years advanced moneys) 
under a verbal arrangement whereby the defendant was to convey 
` in favour of the plaintiff whatever rights he had to the estate of! 

Gopal Lal Seal that is to say rights under the Will or reversionary: 
` rights immediately upon the same being established and ‘that on’ 
this understanding the defendant had been taking from the plaintiff 
money at the rate of Re, 300 a month and would do so in perpe-! 
tuity through his heirs and representatives and the defendant 
thereby agreed to sell to the plaintiff his one anna share under the 
Will of Gopal Lal Seal in: the. event of the validity of the will being 
established in the Privy Council within the period therein men- 
tioned on the stipulation.of ‘receiving from the Plaintiff Rs. 300 
a month in perpetuity and on the Plaintiff executing a document to 
carry this into effect. The agreement further provided that in the 
event of the appeal failing and the Will being held untenable the 


459 


Greaves, F. 


aa mn 


THE CALCUTTA LAW JOURNAL, [Vou XXIII 


Plaintiff should continue to pay the sum of Rs. 300 a month to the, 
defendant and his heirs in perpetuity and that the defendant frould. 
sell to him his reversionary right by inheritance to the whole of the 
portion of the estate which he should get by being the future heir 
of Gopal Lal Seal within three months from his getting the share. 
The agreement further provided that if the defendant by right of 
inheritance got more or less than a one anna share he should con- 
vey this, the consideration in each case being the payment of 
Rs. 300 a month and that if Kumudini and Noyan Monjari relin- 
quished their life interests either jointly or severally or sold them to 
the plaintiff the share should be deemed to have been received by 
right of inheritance and the defendant would execute a convey- 
ance thereof as therein stated. e = 

_ The second agreement is dated the 28:h November 1909, and 
is between the same parties. It states the failure of the appeal to 
the Privy Council and that the plaintiff would have to wait until 
the death of or the relinquishment or transfer to him of the estate 
by the two widows and provides that upon their death taking 
place or in the cycling course of events the estate of Gopal Lal 
Seal changing hands from them and the defendant getting the 
estate that he would convey the estate immediately after getting it, 
would then be entitled to receive the monthly allowance of Rs. 300 
in accordance with tbe prior agreement but not before and 
that the plaintiff on the strength of both agreements should be 
competent to compel the conveyance. (The defendant contends 


< that the agreements ate unenforceable by : irtue of the provisions of 


Sub ) section (a).of section 6 of the he Transfer of f Property Act)and the 
suit was set down for settlement t of issues in order that this point 
should be decided asa preliminary issue. The plaint at the time this 
order was made had not been amended and the defendant’s con- 
tention if upheld would have disposed of the suit ; this however is 
not now the case but as the parties were desirous that this issue 
stould be decided I allowed matters to proceed on the footing 
of tha previous order. 


The following issues were raised :— 
1. Does the plaint disclose any cause of action ? 


2. Arethe agreements of the 7th May 1908 and the 28th 
November 1609 or either of them illegal or void on the ground that 
they deal with an expectancy ? 


3. Is the suit for specific performance of the two agreements 
maintainable ? 


Von XXXIIL] HIGH COURT. 


4. Is the defendant estopped from raising issues Nos. 2 and 3 
assuming the facts alleged in paragraphs 3 (a) and 10 (a) of the 
Plaint and the particulars thereof to be true ? 


. 


s. ° Are such facts true ? i 
6. Have the events mentioned in the agreements happened to 
enable the Plaintiff to sue for specific performance ? 


1 Are the circumstances under which the agreements were 
executed stated in para 3 of the Plaint true and, if so, are the 


agreements void.and inoperative. ae 
8. Were the agreements treated as cancelled and inopera- 
tive ? 


%. Is the Plaintiff entitled to a refund of the amount (if any) 
paid by him on the basis of the said agreements or either of them 
with interest and if so at what rate? 


- 10. Is the claim for the alleged advances mentioned in para- 
` graphs 3a. and 4a of the Plaint and in the particulars thereof or 
any portion thereof barred by limitation ? 
it, Is the Plaintiffin any event entitled to damages ? 
, I propose at this hearing to deal only with issues r. 2, 3, and 
i 4s Section 6 of the Transfer of Properly Act provides that 
_ property of any kind may be transferred except as otherwise 
provided by the Actor by any law forthe time being in force, 
‘and sub-section (a) provides that the chance of an heir apparent 
_| succeeding to an estate, the chance of a rclation obtaining a legacy 
,on the death -of'a kinsman or any. other mere possibility of a 
like nature can not be transferred. The defendant contends that 
the two agreements fall within the purview of sub-section (a) and 
that they can not be enforced against him. The Plaintiff contends : 
1) That the interest of a reversioner is not the chance of an heir 
apparent and does not fall within subsection (a). That the cases, 
in so far as they so decide are based on a misapprehension of a 
_ decision of the Judicial Committee who have never decided that 
the interest of a Hindu -reversioner falls under this sub-section, 
~G) That the transfer of such an interest is not-forbidden by Hindu 
Law, OA That in any case an agreement to „transfer does not fall 
within eub-section (a) and is enforceable. (5) That on the construc- 
. tion of the agreements what was dealt with was really the interest 
under the Will which was put forward and not the reversionary 
interest and that this being so the piovisions of section 18 of the 
Specific Relief Act and or section 43 of the, Transfer ọf Property 
Act apply. 


Annada 
Ve 
Gour. 
— 
Greaves, F. 
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Civiia : In view of these contentions it is necessary to considey thee 
1920. decided cases. | ; 
Annada In Brakmadeo Narayan v, Harjan Sing) (1) a division 
Gon, bench of this Court held that the interest of a Hindu reverSioner 
— upon the death of a widow did not come within the terms of sub- 
Greaves, F 


section (a) of Sec. 6 of the Transfer of Property Act and that an 
assignment of such interest was allowed bylaw. The Court held 
that the exceptions to Sec. 6 were only intended to apply to cises 


of a mere hope or chance of succession) which might be defeated 
by the act of some person Having the present disposal of the pro- 


perty, and (that the right of a Hindu reversioner was not a mere 
possibility) but depended upon the, reversioner surviving the widgw 
and upon the non intervention of a full heir. That this was a con- 
tingerncy depending on no man’s will but upon the happening of 

| uncertain events. (The Court laid stress on the fact that a rever- 
sioner could sue to restrain waste, could obtain a Receiver in cer- 
tain events and could contest alienations by the widow, that it was 
an interest that could cease to be contingent by the widow, giving 
up her estate and that the reversioner and the widow together 
could make a complete title and that it was an interest which could 
be actually valued. ) 


In Nundtishore Lal v. Kanee Ram Tewary (2) a division bench 
of this Court had occasion to consider the decision in Grahmadeo 
Narain v. Harjan Singh (1) and considered that in view of the 
decision of the Judicial Committee in Sham Sundar Lal v. Achan 
Kunw tr (3), this decision must be taken to have been overruled 
by that case. 

In Skam Suniar Lal v. Achhan Kunwar (3), the plaintiff sued 
to enforce two mortgage bonds ‘respectively dated the and Decem- 
ber 1877 and the rst April, 1881. that is to say prior to the coming 
into force of the Transfer of Property Act, the hypothecated property 
formed part of the property of one Raja Khairati Lal who died in 
1866 leaving a widow Rani Hulas Kunwar who succeeded to a 
widow’s estate in the property and a daughter Achhan Kunwar who 
married Raja Lalji and had two songs Inayat Singh and Shamshen 
Lal, held a power of attorney from Hulas, Achhan Kunwar and 
Inayat and the bond of 1877 was executed by Lalji as such attorney. 
The bond of 1881 was executed by Lalji by affixing the seal of 
Achhan Kunwar and by Inayat. Hulas was dead at this time. 


(1) (1898) I. L. R. 25 Cale. 778. (2) (1902) 1. L. R. 29 Cale. 355. 
(a) (1898) L. Ro ag L A. 1835 L Lı R. at All. 71. 
5 
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At the date of the bond of 1877 Ram Hulas was the owner of 
. the estate with a restricted power of alienation. Achhan Kunwar 
was next in succession and heir to her father. on her mother’s 
death also with a restricted right of alienation. Inayat was one of 
the two male heirs next in succession anda minor. At the date 
of the bond of 1881 Achhan Kunwar was owner of the property 
for a daughter’s interest and as Lord Davy states, Inayat Singh 
was one of the heirs apparent. In delivering the judgment of 
the Board Lord Davy at P. 30 of the Allahabad report, states “in 
1877 neither Achban Kunwar nor Inayat Singh (even if he had 
been of age) could by Hindu Law make a disposition of or bind 
their expectant interests, nor does the deed apply to any but 
rights in possession, and in 1881 Inayat Singh was equally incom- 
petent to do so, though the deed purports to bind future rights ” and 
later on the same page ‘‘ It is not a case in which all the kindred af 
Khairati have assented or could assent to the bonds or either of 
them and the circumstances are not such as in the opinion of their 
Lordships to raise any presumption from such concurrence as 
there was of Achban Kunwar and Irayat Singh in the first bond 
or of Inayat Singh in the second bond that the transaction was a fair 
one or one justified by Hindu Law.” | 


Counsel fer the Plaintiff laid stress on two points with regard to, 


this case first that it was not a decision under Sec. 6 (a) of the 
Transfer of Property Act, and secondiy that Shamshen did not join. 


Be this a3 it may it seems to me that the decision clearly Jays it 


down that a Hindu Reversioner (whom Lord Davy describes as an 
heir apparent) cannot by Hindu Law bind his reversionary interest. 

That the decision has been taken as so deciding appears from 
Rebati Mohan Das v. Ahmed Khan (1), where Mookerjee, J. states 
that a Mahomedan cannot any more than a Hindu bind bis 
chance as a reversionet and from Srindaban Chandrs Shaha v. 
Sureswar Shah Pramanick (2), where Mookerjee, J. in discussing 
Sham Sundar v. Achhan Kunwar (3) states that it may be assumed 
asa settled proposition of law thata Hindu Reversioner not only 
cannot dispose of but cannot bind his expectant rights and that the 
Judicial Committee themselves took the case as so deciding would 
appear from Zala Kanhai Lal v, Lala Brijlal (4) where they say 
of a Bombay case to which I will presently refer, which follows Sham 
Sundar Lal v, Achhan Kunwar (3) that for the purposes of their 


(1) (1907) 9 C. L. J. 50. (2) (1909) 10 C. L. J. 263. 
(3) (1898) L. R. 25 I. A, 183; L L. R. 21 AIL 71. 
(4) (1918) L. Ry 45 L A. 118 (123) 5 1. La R. go All. 487; 28 C. L. J. 394. 
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decision the Bombay case is not iù point as no question arose in 


the case before them of a Conveyance of and of an agreemęnt tos |, 


convey any future right or expectancy and_of.an-agreement-to 


relinquish any future right and expectan expectancy, and in the same volume 
in Amrit Narayan Singh v. Gaya Singh (1) their Lordships 6f the 


Judicial Committee state “a Hindu reversioner has no right or 
interest in presanti in the property which the female owner holds” 
for her life until it vests in him on her death, should he survive her, 
he has nothing to assign or to relinquish or even to transmit to’ 
his heirs. His right becomes concrete only on her demise : until 
then it is a mere ses swc.essfonis, His guardian, if he happens to be 
a minor, cannot bargain with it on his behalf or bind him by any 
contractual engagement in respect | thereto, There is no advantage 


in multiplying authorities but that the Bombay Court has inter- . |. 


preted the decision in Sham Sundar Laly, Ackhan Kunwar (2) 
inthe same sense as: it has been interpreted in this Court see 


»Sumsuddin v. Abdul Husein (3) and the authorities in Madras ` 


and Allahabad to which I have been referred are e to the same 
effect. 


J am, I think, bound to hold that the authorities establish that the 


“interest of a Hindu Reversioner is that of an heir apparent and that 


such interest cannot be assigned, transferred, relinquished or mort- 
gaged by Hindu Law and that similar dealings with such an interest 


` are prohibited by sub-section (a) of Section 6 of the Transfer of 


Property Act. 


I have next to consider whether an agreement to transfer falls, `. 


within ea a) of Sec. 6 of. the Transfer of Property Act.and.. 


Counsel for the Plaintiff relied on certain English 
cases Ke kaag ah ae —Tewry Law v. Burne (4), Carleton v, 
Leighton (5) and ‘Hobson v. Trevor (6) in support of his argument 
that the agreements in suit can be enforced despite Section 6 (a). I 


, do not think that the English cases are helpful on the point ; there 


is no English statute which forbids an assignment of a spes succes- 
sionis and under these circumstances it seems to me that- different 
considerations apply and itis quitea different matter where value 
has been given tocall in aid equitable considerations to enforce 
the conveyance of such an ‘interest, although, it is not a title to 
property according to English Law, under the principle that the 

(1) (1017) L. R. 45 1. A. 35 (39) ; I L. R. 45 Calc. 590. 

(2) (1898) L. R. 25 1. A. 1833 L L. R- 21 All. 71. 

(3) (1906) I. L. R. 31 Bom. 165 (1 


73). : 
(4) L. R. (1903) 1 Ch. 697° (5) (1805) 3 Merivale 667. 
_ (6) (1723) 2 P. W. 191. 
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agreement operated as a covenant to convey the property the sub- 
“ject of the sfes successionis if and when it matured into an actual 
- disposable interest. In India the ‘statute forbids the transfer of 
such interest and I agree with Mr. C. R. Das’ argument that the 
distinction sought to be made between Hindu Law and the Trans- 
fer of Property Act on this point has no} force, the argument as I 
understand it, being that if the transfer of such an interest is bad 
or not recognised by Hindu Law an agreement to transfer is not 


bad thereunder and the equitable doctrine may be invoked which 1 
could not be done if it were prohibited by statute but as bas been ° 


pointed out, the Transfer of Property Act Section 6 (a) so far as 
Hindu Law is concerned only lays down what that law is and con- 
sequently the distinction sought to be made has, I think, no force. 
The transfer of such an interest being forbidden and falling, as I 
think, within section 6 (a) it seems to me that any dealing with such 
_ an interest is equally forbidden, the matter is very fully discussed 
in Jagannada Raju v. Rajak Prasada Rao (1) with which de- 
cision and with the reasoning on which it is based I respectSlly 
agree. . i 

The case to which I was referred showing that dealings with 


future interests have been upheld namely Kéhobhari Singh v. Ran- 


prosad Roy{2)and Baldo Parshad Sahu v. A. B. Milter (3) in 
my opinion have no application as they deal with interests which do 
not fall within the exceptions to section 6 of the Transfer of Pro” 
perty Act. The last point which remains to be dealt with is that 
what was really dealt with was the interest under the Will and not 
the reversionary interest but this to my mind hardly calls for serious 
consideration, the first agreement to my mind unless one is pre- 
pared to ignore the part which refers to the reversion clearly deals 
with this interest and the second agreement was alter the Will had 
been declared a forgery by the Judicial Committee and of necessity 
deals with the reversionary interest. 

I accordingly, as regards issues 1-4, hold that (1) the Plaint dis- 
closes no cause of action so far as the agreements are concerned 
(2) That thé agreements are void in so far as they deal with the ex- 

_pectancy (3) That the suit for specific performance of the agree- 
ments is not maintainable (4) That no question of estoppel arises as 
regards issues 2 and 3. This issue was not really pressed ‘on behalf 
of the Plaintiff, nor indeed could it, I think, be contended that there 

, could be estoppel against the provisigns of a statute. 

(4) (1915) I. L. R. 39 Mad. 554. : 

(2) (1607) 7 C. L. J. 387. (3) (1904) I. L. R, 31 Calc. 667 


Greaves, 9. - 
g 


THE CALCUTTA LAW JOURNAL, {Vou XXXII. 
Against this decree, the Plaintiff appealed, 


Messrs H. D. Bose, N. Sirkis and N. K. Chaiterjee for the 


l Appellant, 


Sir B. C. Mitter, Messrs. S, M. Bose, B. N. Ghose for the Res- 
pondent, 


i C A. V; 
The judgments of the Court were as follows : . 


Mookerjee, A. C. J.{This isan appeal by the plaintiff from 
the judgment of Mr. Justice «Greaves in a suit for specific -perfor- 


mance of a contract of sale executed by the defendant on the yth - 


May, 1908 and confirmed on the 28th November, 1909. The 
subject matter of the agreement is a*shareof the estate left by ofe 
Gopallal Seal, the maternal uncle of the defendant. Gopallal Seal 
died intestate on the 25th May, 19027, leaving him surviving two 
widows Kumudini and Nayanmanjari and five nephews (sons of 
of sisters) Jogendra, Kantamohan, Girjmohan, Gaurmohan and 
Panchanav. After the death of Gopallal Seal, a will was set up which 
this Court pronounced to be a forgery on the 3rd August, 1902 ; 
this decision was upheld on appeal by the Judicial Committee on 
the 18th March, 1909. The position consequently was that the 
estate left by Gopallal Seal vested in his two widows with right of 
survivorship infzr se; on the death of both of them, the estate 
would pass to such of the nephews as might be alive when the suc- 
cession would open out to them. During the pendency of the 
litigations mentioned, the defendant Gaurmohan, one of the 
nephews of Gopallal Seal, entered into an agreement with the 
plaintiff on the 7th May, 1908, which has led up to the present 
litigation. By this instrument, the defendant agreed to convey to 
the plaintiff, for consideration mentioned, his interest in the estate 
of his maternal uncle, whether such interest was ultimately establis- 
ed on the basis of the will then in controversy, or, failing the will, 
on the basis of his position as a reyersionary heir.) It is to be 
observed that the extent of the shar: and the time of its accrual 
would be materially different in the two events contemplate’. If 
the will was established, the defendant would take ons-sixteeath of 
the estate with effect from the date of the death of the testator ; 
if the will failed, the defendant would take a share the extent where- 
of would be ascertained, only upon the death of both the widows ; 


if the defendant died before that date, nothing would vest in him; . 


if he survived’ both of his maternal aunts, his share would be ‘one- 
fifth, two-fifths, three-fifthe, four-fifths or the whole, according as 


` 
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four, three two, one or none of his cousins survived him. Such was 
* in egsence the nature of the agreement now under consideration. 
(After the final determination, by the Judicial Committee, of the 
question of, the. genuineness of the alleged will, the defendant exe- 
cuted a supplementary agreement in favour of the plaintiff on the 
28th November, 1909.- This document recited the failure of the 
appeal to the Judicial Committee and provided that the defendant 
; would convey his interest in the estate of his maternal uncle, when- 
soéver or howsoever it might vest in him, by the death of his 
meteraal aunts, by relinquishment on their part, or by voluntary 
transfer by them. After this agreement, nothing happened for 


several years, till circumstances were altered by the death of Kumu- ` 


djpi on ‘the 21st November, 1917. The entire estate thereupon 
passed into the possession of her co-wife Nayanmanjari, who had, 
however, been meanwhile declared a lunatic. Thereupon, on the 
28th November, 1917, the defendant Gaurmohan and his brother 
. Girimohan instituted. a suit against her for declaration that in the 
events which had happened, the nephews of Gopallal Seal had 
become entitled to be placed in immediate possession of the estate 
with all additions and accretions thereto. The suit was compromis- 
ed on the 28th March, 1918, whereby the nephews of Gopallal Seal 
took the moiety share held by Kumudini, while Nayanmariari took 
the other moiety. The resulf, consequently, was that the defendant 
obtained one-fifth of a half share of the estate of Gopallal Seal by 
virtue of this consent decree. The plaintiff thereupon instituted 
the present suit on the asth November, 1918, for enforcement of 
the agreement for sale made by the defendant on the 7th May, 1908, 
and confirmed on the 28th November, 1909. The defendant resist- 
ed the claim for specific performance of the contract on the ground, 
amongst others, that it was void, illegal and unenforceable as the 
subject matter was an expectancy Mr.:Justice Greaves has given 


effect to this objection and has dismissed the suit with costs, The; 


plaintiff has appealed against this-decree of dismissal and has cop- 
tended that the agreement in suit should have been specifically 
enforced) 

The true position of a Hindu reversioner with reference to the 
estate of the last full owner, so long as it is vested in a female 
heiress who takes a qualified interest therein, has formed the 
subject of consideration by the Judicial Committee on more than 
one occasion during the last quarter of a century. _ In Skamsundar 
v, Atkhan Kunwar (1) Lord Davey stated that at such a reversioner 

(1) (1898) L, R, 251. A. 183 ; L L, R at All. 71. 
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Civit. could not by Hindu Law make a disposition of or “bind his expec- 
1920; tant interest” or his “future rights” This pronouncement, was * 

Annada treated by Maclean, C.J., and by Banerjze, J., in Mundhishore v, 
9 Kaneeram (1), as an authority for the proposition that the interest 
Gour, : 5 5 

panied of a Hindu revcrsioner expectant upon the death of a Hindu female 


Bookerjee, A. C. F could not be validly mortgaged by the reversioner, and that conse- 
quently the contrary opinion expressed in Brakmadeo v. Harjan (2) 
must be treated as overruled. The same view was reiterated by 
Lord Davey in Bahadur Singh v. Mohar Singh (3). Agaib, in 
Venkatanarayana v. Subbammal (4) Mr. Ameer Ali observed that 

| under the Hindu Law, though the death of the female owner opens 
the inheritance to the reversioners and the one most nearly related 
at the time to the last full oWner kecomes entitled to Possession, in 
her life-time the reversionary right is a mere possibility or spes suc- 
cessionis, In Janaki v. Narayan: sami (5) Lord Shaw Cescribed 
the nature of the widow’s estate and the situation of the reversionary 
heirs, Her right is of the nature of a right of property ; her posi- 
tion is that of cwner ; ber powers in that character are, however, 
limited ; but so long as she is alive, no cne has any vested interest — 
in the succession. . The law as to the situation of the reversionary 
heirs, is also in substance quite clear. There is ro vesting as at the 
date of the husband’s death and the questions of who is the nearest 
reversionary heir or what is the class of reversionary heirs, fall to be 
settled at the date of the expiry of the ownership for life or lives. 
But “a reversionary heir, although having only those contingent 
interests which are differentiated litle, if at all, from a spes succes- 
stonts, ig recognised by Courts of Law as having a right to demand 
th at the estate be kept free from waste and free from danger during 
its enjoyment by tha widow or other owner for life,” in other words, 
to appeal to the Court in a representative capacity, truly for the 
conservation and just administration of the property, so that ihe 
corpus of the estate may pass unimpaired to those entitled to the 
reversion. On this principle it has been maintained that although 

, &reversioner under the Hindu Law has no present alienable in- . 

- - terest in the property left by the deceased, he is substantially in- 
_ terested in the protection or devolution of the estate and. as such is 
. entitled to appear and be heard in a probate proceeding ; Brinda- 
ban v. Surcswar (6). Similarly, in <Amritnarayan v. Gaya 


ü) (1602) 1. 
(3) (1901) L 


L. R. 29 Cale. 355. (2) (1898) I. L. R. 25 Calc. 778. 
L. R. 

. 4) (1915) L. R. 42 
R. 4s 
C. 


24 All. 94 P. C. 


L A.125; 1. L. R. 38 Mad. 406; 21 C. L. J. 515 | 
t5) (1916) L. I. A. 207; L L., R 39 Mad. 634 ; 24 C. L. J» 309. 
(6) (1999) 1 10 C. L. J. 263. fe 
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Singh (1), Mr. Ameer Ali observed thata Hir lu Reversioner has Civit, 
no right or interest in praesenti in the property which the female 


1920. 
owner holds for her life ; usti! it vests in him on her death, should PEA 
he survive her, he has nothing to assign or to relinquish, or even hee f 
to tran$mit to his heirs ; his right becomes concrete only on her de- ; 





mise ; until then, it is mere spes successionis, We must accordingly Mooherjes, 4.0. 7 
take it as settled by the decisions of the Judicial Committtee that 
the interest of a Hindu reversioner is an interest expectant on the 
death of a qualified owner ; itis not a vested interest, it is a spes 
. successignis or a mere ehance of succession, it cannot be sold, mort- 
gaged, assigned or relinquished, for a transfer of a spes successionis 
is a nullity and has no effect inlaw. But thougha transfer 
of ehis interest bya reversioner, is void, he may, by becoming 
a party to a compromise and by taking the benefit of the compro- 
mise, be estopped from claiming asa reversioner : Kankailal v, 
Brijlal (2); Khunni Lal v. Gobindakrishna (3); Hiran Bibi v, 
Sohan Bibi (4); Upendra Nath v. Bindesri (5). We are not 
concerned here, however, with the question of the legal effect of a 
compromise in the nature of a family settlement, entered into by a 
Hindu widow or other limited heir with the presumptive rever- 
sioner and its operative character; either against the presumptive 
reversioner who is a party to the transaction or against the person 
who, by the development of events, becomes the actual reversioner. 
There can, in our opinion, be no doubt that according to the 
decisions of the Judicial Committee, so long as the estate is vested 
in the female heiress, the interest of the reversioner is a mere chance 
of succession which cannot form the subject of any contract, 
surrender, or disposal. This view is now generally accepted in 
nearly all the Indian High Courts; Nandkishor v. Kanceram (6); 
` Ramchandar v. Kallu (7); Jagannith v. Dibbo (8); Bhana v, 
Guman (9); Manickam v. Ramalinga (10); Pindi v. Pindi (11); 
Dhoorjyeti v. Dhoorjyeti (ta); Muthu v. Vythilinga (13); 
Narasimkam v. Madhava (14); Sudbaraya v. Muthayammal (15). In 


(1) (1917) L. R. 45 I. A. 35; 1. L. R. 45 Calc. 590. 
(2) (1918) L. R. 45 1. A, 118; I. L. R. 40 All 487; 28C. L. J. 394. 
(3) (1911) L. R. 38 I. A. 87; IL L. R. 33 All. 356; 15 C. L. J. 575. 
(4) (1914) 13 C. W, N. 929 P. C. < (5) (1915) 20 C. W., N. 210. 
(6) (1902} 1. L. R. agiCale. 355. (7) (1908) 1. L. R. 30 All. 497. 
(8) (1908) I. Le R. gr AlL 53. (9)-(1918) I. L. R. 40 All. 384. 

} (1g0s) I. L. R. 29 Mad. 120. (11) (1107) I. L. R. 30 Mad. 486. 
(12) (1906) I. L. R. so Mad. 201. (ig) (1908) I. -L. R. 32 Mad, 206 
(14) (1903) 13 M L. 1. 323. (15) (1918) 35 M. L. J. 684. 
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some of these cases, for instance, in Wandkisore v. Kanesram (1) ; 
Narasimham y Madhava (2) ; Manickam v, Ramatingha (3) ; Rama- 
swami v Ramaswami (4); Pindi y Pindi (5) ; reference is expressly 
made to the provisions of section 6 of the Transfer of Property Act, 
which lays down “ that thé chance of an heir-apparent sucteeding 


anair 


to an estate, the chance of a relation obtaining a legacy 
on the death of a kinsman or any otber mere possibiliiy ofa like : 


nature cannot be transferred”. No useful purpose is therefore 
likely to be served by an analysis of Judicial decisions -which*were 
pronounced before section 6 of the Transfer of Property Act was 
enacted or before the Judi¢ia? Committee made a pronouncement 
on the subject in Shomsundarial v. Achhan Kunwar (6). Butitmay 
be pointed out that the trend of judicial opinion in this Court was 
undoubtedly not in favour of the contention that the interests of a 
Hindu reversioner could form the subject of actual alienation, volun- 
tary or involuntary, or of valid agreement for transfer. We are not 
unmindful that in one of the earliest cases in this Court, Rychurn v. 
Pearymani (7), Raikes and Sumbhoonath Pandit J J., held that 


there was nothing so peculiar in the position of a Hindu reversioner 


that he should be excluded from disposing of his contingent interest 


_if he pleased, and that consequently the assignee of the reversionary, . 


contingent interest was entitled to restrain the widow from committing 
waste. -The contrary rule, however was enunciated, in the case of 


involuntary sales, by Campbe'l and Macpherson JJ. in Xoraj v. ` 


Komul (8), which was followed by Norman J on the original side of 
this Court in BAudanmotas v. Thakurdas (9), The same view had 
been taken in:Pranputitee y. Fatteh Bakadoor (10) which however was 
not followed in Gaurkari v. Radtagodind (11). The result of this 
confi ct of opinion was that the question was referred by Phear and 
Dwarkanath Mitter, J.J. to a Full Bench in Ramchunder v, Dhurmo- 
narain (12). The full Bench ruled thatthe interest of a reversionary 
heir, according to Hindu Law, expectast'on the death of a wiw 
in possession, is not property ; it isa mere expectancy and is not 
rendered liable to attachment and sale in execution of a decree as 


(1) (1902) 1. L. R. 29 Cale. 355 (2) (1903) 13 M. L. J. 523. 

(3) (1095) 1. L. R. 39 Mad. 023. (4) (1907) 1. L. R. 30 Mad 25; (262). 
(5) (1907) I. L. R. 30 Mad. 486 (489) 

(6) (1898) L. R. 251. A. 183; L L? R. 21 All, 71. 

(7) (1863) Marsball 622. 

(8) (1866) 6 W. R. 34- (9) (1867) 21. j (N. S. 277. : 
(10) (1683) 2 Hay 608. (11) (1849)'7 B. L. R. 343; 12 We R. 45. 

(12) (1871) cen L. R. 341; 15 W. Ro17 E. B. 
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the “ right, title and interest of a judgment-debtor.” But Phear J. 
in the course of the observations he made in the, order of reference 
appears to have thought that although the interest was notbing 
more than an expectation, if the so-called heir voluntarily sold his 
reversiouary right, on his succeeding to the property, if he did so, 
a Court of Equity might compel him to fulfil his contract. The 
Fall Bench, however, did not commit itself to this proposition, 
which cannot now be maintained in view of the circumstance that 
the legislature has, by section 6 of the Transfer of property Act, 
made inalienable a mere possibility of succession to an estate. 

The Transfer of Property Act does not define the term ‘* pro- 
perty”, but let it be assumed that the mere possibiiity of succeed- 
ing fo an estate might have been refarded as property within the 
meaning of the provision in section 6 that ““ property of anykind 
may be transferred” and that consequently the legislature thought it 
necessary to make inalienable by express enactment, the chance of 
an heir-apparent succeeding to an estate, the chance of a relation 
obtaining a legacy on the death ofa kinsman, or any other mere 
possibility of a like nature, that is, possibility of a nature akin to 
the two chances expressly mentioned. There can, in our opinfon, 
be no doubt that the possibility of a Hindu reversioner succeeding 
to the estate of the last full cwner, on the termination of the estate 
of the intermediate female heiress or heiresses, falls within Clause 
(2) of section 6. There is no escape from this position, and, indeed 
itis on this basis that the argument has been advanced that we 
should apply to the present case the principles of equity which 
may be invoked by a transferee of non-existent future property, 
Reliance has, in this coinection, been placed upon the decisions in 
Holroyd v, Marshall (1) and Tuilby v. Official Receiver (2) Refer- 
ence has also been made to the principle in Walsh v. Lonsdale (3) 
and to the doctrine of estoppel embodied in section 43 of the Trans- 
fer of Property Act. We are of opinion that none of the princi- 
ples which have been invoked by the appellant can be of any pos- 
sible assistance to him. The principle in Walsh v. Lonsdale (3) 
has been applied in a long series of decisions in this Court (which 
will be found reviewed in Syamkishor v Dines (4) to reach the 
result that when in pursuance of an agreement to transfer property, 
the intended transferee has taken possession, though the requisite 
legal documents had not been executed and registered, the position 
isthe same as if the documents had been executed, provided 

(1) (1862) 10 H. L. C. 191. (2) (1888) 13 App. Cas. 523. 

(3) (1889) 21 ch. D. 9. (4) (1919) 31 C. L. J. 75. 
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specific performance can be obtained between the parties to the 
agreement in the same Court and at the same time as thessubse- 
quent legal question falls to be determined. The result attained 
in tbis class of cases was reached by the Judicial Committee 
in Makommed Musa v. Aghorekumar (1), by the application of the 
doctrine of part performance enunciated in Maddison v. Alderson (2). 
But plainly neither of these principles can assist the appellant, as 
they are ultimately based on the maxim that\equity regards that as 
done which should have been done.) There is manifestly a funda- 
mental difference between nqn-compliance with the formal requisi- 
tes prescribed for a transaction whereby alienable property is trans- 
ferred, and an attempt to accomplish a transfer of property which 
bas been rendered inalienable byea statutory provision. The a 

llant is in a position of similar difficulty when he invokes the aid of 


grant by estoppe hat doctrine, as recently stated by Lor 
‘Buckmaster in Tilakdhari ve Khedanlal (3) is that “if a man who 
has no title whatever to property, grants it by conveyance which iu 
form would carry the legal estate, and he subsequently acquires an 
interest sufficient to satisfy the grant, the estate instantly passes ; in 
such a case, there is nothing on which the second grantcould operge 
in prejudice to the firs”) This principle has sometimes been ap- 
plied in our Courts [See, for instance, eee eater 
Arishna (4) decided on the roth May, 1920] to reach the result that 
though the assignment was of a defective title, yet as the assignor 
afterwards acquired a good title, the Court would make that good 
title available to make the assignment effectual. But this principle 
SF IS x Gor copay rendani karanke he lei 
property w ich has been expressl rendered inalienable by the legis- 
Brijbhukan (5), where the Judicial Committee, in a case decided 
before the Transfer of Property Act, declined to affirm the propo- 
sition that the interest of a Hindu reversioner could be made the 
subject of a sale, or, that in the event of attempted sale, the con- 
veyance could attraet-tke operation of the. principle of English law 
which allows a subsequently acquired interest to feed the estoppel. 
The appellant is met by the same difficulty, when he invokes the 
aid of the principle which underlies the decisions in Holroyd v. 
(1) (1914) Le R. 421. Avr; L L, R, ga Calc, Sor; 21 C. L. J. 231. 
(a) (1883) 8 App. Cas. 467. (3) (1902) C. L. J. 479. 


(4) (1920) 5. A. No. 1837 of 1917 (unreported.) 
(3 (1880) 6 C. L, J. 528; 10 C. L. R. bisi 
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Marshall (1) and Tailby v. Official Receiver (a), which have some Civit 
*timeg been applied by the Courts of this country on grounds which 1940. 
will be found investigated in Khobhari Singh v. Ramprosad (3). Annada 
Here also the appellant seeks the benefit of the principle that Pi 5 


equit} considers that done which ought to bə done. The question 
whether the effect of section 6, clause (a) of the Transfer of Pro- 
perty Act is not merely to except specially the chance of an heir- 
apparent from the category of transferable property, but also to 
make the principle that equity considers that done which ought to 
be done entirely inapplicable to attempted tranefers in the cases 
mentioned, ‘was raised but left undecided in the case of Rebati-, 
mokan y n (4), where the proposition was affirmed, on 
thg authority of the decision in, Shamsuddin v. Abdul (5), that a 
Mahomedan cannot, any more than a Hindu, bind his chance as an 
beir-apparent. In the case last mentioned, however, Jenkins, C. Jos 
held that it was not intended by section 6, clause (a) to establish 
and perpetuate the distinction between what, according to the phra- 
seology of English lawyers, is assignable inlaw and what is as- 
sicnable in equity. We are of opinion that this conclusion is well. 
founded on principle, (Jenkins C. J. referred to the observation of 
Lord Hardwicke in Chauncy v. Graydon (6) that “though in law a 
` possibility is not assignable, yet in equity, where it is done for a sigh 

valuable consideration, it has been held to be assignable and trans- 

misstble to the representative of the devisee,") and to the observa- 

tion of Lord Eldon in Carleton v, Leighton (7) “that the expec- 

tancy of an heir presumptive or apparent (the fee simple being in 

the ancestor) was not an interest or a possibility nor was capable 

of being made the subject ot assignment or contract.” It is not 

improbable, if speculation is permissible, that the Indian legisla- 

ture intended, by the provision in section 6, clause (a), to settle 

the question, whether the chance of an heir-apparent succeeding to 

an estate, the chance of a relation obtaining a legacy on the death 

of a kinsman or any other mere possibility of a like nature, sbould 

be governed by the general principle enunciated by Lord Hard- 

wicke or should be subject to the special rule indicated by Lord 

Eldon, Section 6 makes property of avy kind transferable, subject, a 
however, to exceptions set out in the Act or provided by any other 

law for the time being in force, The exceptions included in 
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(2) (1888) 13 App. Cas. 523. (3) (1907) 7 C. L. J. 387 (393) 
(4) (1907) 9 C. L. J. go. (5) (1906) I. L. R. 31 Bom. 165. 
(8) (1743) 2 Atk. 616 (621). (7) (1805) 3 Merivale 667 (671.) 
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Civit. ‘clause (a) cannot be supposed to have been selected, merely by, 
“1920s reason of the future character of the chances ; if that had “been 
Anwada the determining factor, all future property might as well have been 
+ v> | declared inalienable. The truth is that an attempted convayance 


of non-existent property, though it cannot operate as an immediate 
alienation, may, when made for consideration, be valid asa con: 
tract, and when the object to which it refers comes into existence, 
equity taking as done that which ought to be done, fastens upon 
the property, and the contract to assign thus becomes a complete 
assignment. This was precisely the point of view of the Judicial 
-Committee in Raja Sakeb Perlhad y. Budhu Singh (1), where Sir 
James Colvile observed : “ But how can there be any such trans- 
fer,- actual or constructive, upon atontract under which the vendor 
‘sells that of which he has not possession, and to which he may 
“never establish a title? The bill of sale insuch a case can only be 
evidence of a contract to be performed in fu/uro and upon the 
“happening’of a contingency ; of which the purchaser may claim 
a specific performance if he comes into Court showing that he has 
himself done all that he was bound to do.” The principle which 
1 is thus seen to underlie the rule in Holroyd v. Marshall (2), and 
Tailby v, Official Receiver (3), wakes it abundantly clear that an ~ 
instrument which purports to be a transfer of a chance or possibi- 
‘lity, mentioned in section 6, clause (a), can, as such, have no opera- 
“tion. Thus, where an instrument of mortgage was executed in the 
lifetime of a zamindar by a member of his family who at the time 
was nextin succession, it wasruled in Ramaswami v. Rama- 
swami, (4) that a mortgage suit could not be instituted against him 
‘after his succession to the zemindari. To the same effect is the de- 
cision in Nandkishor v, Kanee (5) that where during the lifetime of 
a Hindu widow a mortgage was executed by the reversionary heir, 
and subsequently after her death, another mortgage was executed 
by the same person, the holder of the first mortgage could not en- 
force it against the property in the hands of the second mortgagee. 
Further illustrations. of-the application of this principle may be 
+ found in Laliteswar v. Rameswar (6); Hargawan v. Baijnath (7) ; 
Dhurjyoti v. Venkayya (8); Pindi v. Veera (9); Abdul v. 
Gulam (10) The contrary. view implied in Gitta Dai v. 


~~) we ee 
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(1) (1869) 12 M. I, A. 292 (307). (2) (1862) 10 H. L. C, 191. 

13) (1888) 13 App. Cas. 523. (4) (1607) 1. L. R. 30 Mad. 255. 
(5) (1902) I. L. R. 29 Cale.-255. . (6) (1909) 1. L. R, 36 Cale. 481. 
(7) (1909) LL R 32 All. 88. (8) (1906) I L. R, 30 Mad. 201. 


(9) (1507) LL. R 30 Mad. 304. (10) (1907) I. L. R, 30 Bom. 304. 
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Balaji (1), where the point does not appear to have been argued, 
° cannot be supported. The decision in Ramniranjan v. Prayag 
Singh (2), which has mentioned with approval in Masirul Haq 
v, Fyasul Rahaman (3) is distinguishable. In that case, a clause 
in a compromise deed was held to be not a conveyance of an 
expectant right, but an agreement between expectants to divide 
a particular property in a certain way on the happening of a 
particular contingency. The circumstances of the case, which 
-was decided before the Transfer of Property Act, were held to 
attract the operation of the principle of equity that a fair 


agreement between expectants or their heirs to divide the property - 


which might be left between them or to any one of them was not 
costrary to public policy and would be enforced in equity. That 
case may consequently be deemed to belong, not to the class now 
before us, but rather to the type of which the decisions of the 

` Judicial Committee in Kankailal v. Brijlal (4\, Khunni Lal vy, 
Gobinda Krishna (5), and Heeran Bibi v, Sohan Bibi (6) furnish 
examples. It is thus abundantly clear that whatever the path 
selected by the appellant for escape, he is enmeshed in the same 
difficulty, for he bas always to invoke the aid of principles of equity 
to enable him to defeat the application of a statutory provision, 
framed by the Legislature on ground: of public policy, with a view 
to render inalienable certain categories of property. No Court 
of equity will assist him in his endeavour to accomplish this 
purpose. . 

In the view we take, it is not necessary to examine the phraseo- 
logy of a definition of the term “property” based in a large measure 
on the analysis given in Fearne on Contingent Remainders, Vol. II, 
p. 16, with ingenious modifications by Mr. Bose who argued this 
appeal on behalf of the appellant with much learning and industry, 
though he obviously found himself unable to breast the tide of 
authority : 

“ Property includes any estate or interest in the goods, chattels, 
or real or personal estate of a person of any kind whatsoever, 
whether in praesenti or in future, and whether in possession or in 
reversion or in remainder or in expectancy, for which the claimant 
can ask for and seek relief in a Court of Law, and which right or 
interest the Court protects or in regard to which Courts grant relief 


» (1) (1892) I. L. R. 17 Bom. 3332. (2) (1881) I. Le R. 8 Cale, 138. 
(3) (1911) 1. L. R. 33 All. 457 ;8 A. L. J. 275. 
(4) (1918) L. R. 45 1. A. 118; L L, Re 40 All, 487. 
(5) (1911) L. R. 38 L A. 87. (6) (1914) 18 C, W. N. 929. 
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Civiu. in a suit for possession or recovery or for perpetuation of testimony 
1920, or waste or appointment of a Receiver or injunction or anyother’ 
Ka; relief.” It is sufficient to say that even if {this definition were ac- 
ae cepted, the question would still :remain, whether the interest of a 
pata Hindu reversioner is “property” within its meaning. Let it be 


Mookerjer, A. C J assumed, as was done in the case of Jagannanda v. Prasad Rao (1), 
that a mere chance of succeeding to an estate was a bare possibility 
G incapable of assignment [ Jones v. Roe (2) ; (Sn r Persons (3) ]and 
46, that it was nevertheless held in} England that in ,the case of such 
YLeosetaces, equity would’ epforce a contract to convey the estate 
‘when it fell in} [ Fearne on Contingent Remainders, Vol. I, pp. 549- 
551; Wiseman v.' Rofer (4); Hobson v. Trevor (5); Wethered v. 
Wethered (6) and’ Lyde v. Mynn (7),] notwithstanding the observa- 
tions of Lord Eldon in Carleton v. Leighton (8); and Harwood v. 
Tooke (9); it does not follow that the same course can be legitimately 
adopted here, in the face of section 6, Clause (a)of the Transfer of 
Property;fAct. No useful! purpose is:thus likely to be served, if we 
were to ‘undertake an elaborate examination of the~ distinctions 
between‘ possibilities coupled with an interest,” fsucb;:as ‘conting nt 
remainders, executory devises, springing or shifting uses, on the 
one hand, and a bare or naked possibility, such:as the hope of 
inheritance entertained by the heir, on the other hand. ^; The former 
class, it has been said, may with propriety be denominated con- 
tingent interests, the latter mere ‘expectancies, inasmuch as a 
possibility coupled with an interest is more than a possibility and 
is a present devisable interest, [Berry v. Phelps (10)], while the 
expectancy Of an heir apparent during the lifetime of his ancestor, 
is less than a possibility, being but a mere hope or anticipation. 

| But it appears to be irdisputable law that no one can: have any 
` estate ‘or interest, at..law, or in equity, contingent’ or other, in the 
property of a living person to which he hopes to succeed as heir at 
law or next of kin of such living person ; during the life of such 

| person, no one can have more than a: spes successionis, an expecta- 
tion or hope 6f’succeeding to his property; nemo est haeres viventis ; 
there is no such character in Jaw as the heir of a living:person or’ as 
his statutory next of kin ; this doctrine is not peculiar to English 
jurisprudence, and as we- shall presently see, was recognised by 


- (1) (1915) L. L. R. 39 Mad 554. (2) (1789) 3 T. R. 88 (93). 
(3) (1850) 45 Ch. D, 51. : (4) (1645) Ch. Rep. 158, 
(3) (1723) 2 P. Wms. 191. h (6) (1828) 2 Sim. 183. 

(7) (1823) 1 My. and K, 683. < (8) (1805) 3 Mer. 667. 


i (9) (1829) 2 Sim. 19a (10) 17 Ves 173 (182). 
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Hindu jurists of the Bengal School; Zord Dursley v. Fitshar- 
"dinge 1); Hinde v. Blake (a); Meek v. Kettlewell (3); Davis v. 
Angell (4); In re Elilenborough (5); In re Simpson (6); In re 
Green (7) ; Zn re Mudge (8). 
~ Finally, reference has been made to section 2 of the Transfer of 
Property Act which provides that nothing in the second chapter 
(which includes section 6) shall be. deemed to affect any rule of 
Hindu, Mahomedan or Buddhist law. Consequently, it has been 
, suggested that the appellant may conceivably succeed, notwith- 
standing section 6 of the Transfer of Property Act, if it transpires 
that under the Hindu Law the interest of a reversionary heir is 
alienable or may form the subject matter of a valid contract for 
asfignment. No authority, however, has been produced from the 
original texts, which may lend even a semblance of support to such 
a theory ; on the other hand, whatever indications are available, 


militate against the view. The interest of a reversioner, as we have. 


seep, does not constitute a present or vested interest in the estate, 
which is completely represented by the female heiress, during b c 
life time, although her powers of alienation may be of a restricted 
character. The interest of the reversioner is neither devisable 
nor transmissible by inheritance ; it lacks the fundamental charac- 
teristic of the juristic concept of ownership as understood by Hindu 
law-givers. Srikrishna Tarkalankar, in bis commentary on the 
Dayabhaga, states that, according to the old established explana- 
tion, fitness for free dispoéal is essential to constitute property. 
This, it may be observed, did not standin the way of the recog- 
nition of the existence of various concurrent rights to one and the 
same thing vested in different persons, provided that there was no 
incompatibility in the co-existence of such rights. But, if fitness 
for free disposal is essential to constitute ownersnip, the question 
at once arises, what is the mode of such transfer of ownership. 
Now, the earliest method of transfer known to Hindu jurists was 
gift, which was defined as the renunciation of property in favour 
of a sentient being, having the result of extinguishing the owner- 
ship of the donor and creating ownership in the donee. The 
subject matter of the gift, consequently, must be of such a nature 
that the donor might renounce his title therein to the donee, accord- 
ing to prescribed formalities. These formalities included delivery 


(1) {1801) 6 Ves. 25 (259-261). (2) (1840) 3 Beav. 234. 
(3) (1842) 1 Hare. 464 (468) ; 1 Ph. 343. (4) (1862) 4 DeG. F. & J. 524, 
(5) (1903) 1 Ch. 697. (6) (1904) 1 Ch. 1. 


(7) (1911) 2 Ch, 275. (8) (1914) 1 Ch. 115. 
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on the part of the donor.and acceptance on the part of che 
donee ; the substance of. the matter thus is, that transfer of 
ownership and delivery of possession-go hand in hand. The trans- 
fer of ownership is the-result of the manifestation of intention on 
the part of the transferor to part with the ownership in present in 
favour of another: who thereupon accepts the situation, agrees to 
become the owner and does become the owner by the combined 
effect of renunciation on the: one hand and appropriation on the 
other. It is not necessary to investigate whether an actual delfvery 
of possession is necessary to perfect the transfer of ownership, or 
whether the transfer may" not ibe accomplished without actual 
delivery, by the co-ordinated desire of the transferor and transferee ; ; 
but what is essential is that the subject matter of the gift shoald 
be proputy capable of delivery. Iu course of time, the. rules 
applicable to gifts were extended to the case of sales and other 
kinds or transfer. The Hindu jurists do not appear to have ever 
contemplated the transfer-of mere chance or possibility of succes- 
sion, which, as ‘is abundantly clear from numerous passages of 
the Dayabhaga, was not properly (Dayabhaga Chap. I, Paras 13, 
14, 15, 18, 1¢, 26, 30, 38, 39 and 42). These passages show that 
the expectant interest ofa son, in other words, what has been 
called, not very felicitiously, “the inchoate right. of inheritance 
created by birth” is not property ; while the father lives, no proper- 
ty is vested in the sons, and they have no ownership which could 

form the subject of partition which is in'essence a form of aliena- 
tion. There is thus no ground to hold that the claim of the 
plaintiff, tested by Hindu Law, apart; from the’ provisions of sec- 
tion 6 of the Transfer of Property Act, can be seriously entertained. 


The result is that the decree made by Mr. Justice Greaves is 
affirmed and this appeal dismissed with costs. 7 


Fietcher, J.—1 agree. ; 
Mitter and Baral: Solicitors for Recline s 
Kumar Krishna Dutt: Solicitor for. Respondent. 
A. T.M l ` Appeal dismissed. 
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Mahomedan Law—Legitimacy—Acknowledgmont of legitimacy —Its effect. if 

Sistroyed by disproof of marriage—Difference between legitimacy and legiti- 

. mation—Concurrent findings, what constitutes them. 

There is a difference between legitimacy and legitimation. - Legitimacy isa 
status which results from certain facts—Legitimation is a proceeding which 
creates a status which did not exist before. In the proper sense there is no legiti- 
mation under the Mohammedan law. 


“An acknowledgimeat of legitimacy raises a presumption of marriage, but such 


_ presumption is capable of being displaced by contrary proof. Such dn acknow- 


ledgment is a declaration of legitimacy and nota legitimation, and is therefore 
liable to be contradicted. 


Once the fact of no marriage is established, no acknowledgment of legitimacy 
has any effect. 


“To constitute a concurrent finding, itis sufficient that a majority of the Court 
of Appeal should concur in the view of the facts taken by the original Court. 
Such a concurrent finding is not vitiated as such because the minority of the 
Court of Appeal-does not come to the same conclusion in fact. 


Appeal from a decree of the Calcutta High Court (Sanderson 
C. J, Woodroffe and Chitty JJ) dated August 1, 1918, affirming a 
decree of Greaves. J. -- - 


The facts of the, case are sufficiently ‘stated in their Lordships’ 
judgment. l l 

Sir John Simon K. C. (with him, De Gruyther K. C. and 
S. Hyam) for Appellants, submitted that theré was ample evi- 
dence that the deceased Nawab acknowledged-Habibur Rahman as 
his legitimate son. ‘It had been suggested in the High Court that 
the Mahomedan law allowed an enquiry as to the motive of such an 
acknowledgment, and that this might deprive the acknowledgment 
of its force, but there was no authority for any such proposition. 
A casual statement mattered nothing, but an intentional statement 
of legitimacy was enough. whatever the motive. There were some 
cases in which the plainest acknowledgment was invalid; (1) 
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imposibility of age (2) when the relationship between the assumed 
father and mother made their marriage invalid (3) when the per? 
son acknowledged repudiated it (4) when ‘the true paternity of the 
acknowledgee was proved : but here it was admitted the first appel- 
lant was the natural offspring of the Nawab, and the only question 
was whether he was legitimate. 

According to Mahomedan Jaw, the acknowledgment of a father 
renders a son or daughter a legitimate child and an heir, unlgss it 
is impossible for the son or a to be so: Oomda Beebee v. 
Syed Shah Jonab AK (1).. e 

In this case Sir Barnes Peacock refers with approval to Sir 
William Macnaghten’s Principles of Mahomedan Law, Chapter 
VII, section 33, p. 61. ii $ 

Assuming you have a valid acknowledgment, the thing barring it 
is not whether there was in fact a marriage, but whether a marriage 
was ‘possible. WALAH Dax NE 

` In a latter case it was held tbat a child born out of wedlock, if 
acknowledged, acquires legitimacy:  Bibee Nujeeboonissa ` v. Bibi 
“Zumeerun (2), 

A binding acknowledgment is not merely prima facie evidence, 

but establishes -the fact acknowledged: /afdum v. Nujeeboo- 
nissa (3). 
_, If the thing is impossible, the ackaowledgment would not be 
binding. | . | 
[Mr. Ameer Ali. My view is that legitimacy arises from a valid 
relation between the parents. If people live together and the 
father states the child is legitimate, it establishes the valid relation 
from the beginning.] ` 

Baillie in his Digest of. Mahomedan Law, Ch. 2, 8.2, p. 408 (and 
edition) lays down when an - acknowledgment is valid. 

An acknowledgment is sufficient, even if there be no evidence’ 
of marriage: Wuheedun v, Wusee Hosstit (4). 

My submission is that the view expressed in Wilson’s Digest, 
para 85, is entirely confirmed by the authorities : that the presump- 
tion arising from acknowledgment can only be rebutted in certain 
specific ways, and that it is not open to the tribunal to go into 
the question whether the parties were in fact married. ~ 


(0) (1866) 5 W. R. 132. (2) (1869) 11 W. R. 426. 
(3) (3869) 12 W. R. 497- (4) 1871) 15 W. R. 403 (406), 
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My proposition is not so much one of Mahomédan law as one 
‘of logic. An acknowledgment of legitimacy is a substantive 
source of status, when you get it, even though the parties may not 
have heen married at the time, effect must be given to it. It is 
enough that a lawful union between them was possible. 

The issue of fact has been found against me, the Courts hold- 
ing that the woman was the Nawab’s mistress only but the other 
side, have to disprove not merely marriage, but the possibility of 
marriage. 


This Board has repeatedly lai down that an il'egitimate 


child, if acknowledged, acquires the status of legitimacy :—Ashru- 
Jood Dowlal’s case, (1) Nawab Muhammad Asmat Ali Khan v. 


Mi Lalli Begum (2). Abdoot “Rasech v. Aga Mahomed Jafer 


Bindaneem (3). 
The proposition can hardly now be challenged. 


It is true that Mahmond J. took a contrary view in Mukammad 
Allakdad Khan v. Muhammad Ismail Khan (4), but his was a 
minority judgment : and the passage in Lord Atkinson’s judgment 
in Sadik Husain y. Hashim Ali Khan (5) does not mean that 
after acknowledgment you can still enquire into the fact of marriage, 
for the authorities cited do not say any such ‘thing. J submit that 
the acknowledgments here are acknowledgments of legitimation, 
and that once there is such an acknowledgment itis an irrelevart 
enquiry how the evidence stands as to actual marriage. Provided 
there was a possibility of marriage, it is not material whether the 
marriage in fact took placa: thatis a question into which one 
cancot enter. 


De Gruyther, K. C. followed: The presumption that the union 
was valid, consequent on an acknowledgment of legitimacy, isa 
presumption juris ef de jure, and cannot be rebutted. The rule of 
Mahomedan law is laid down as well established in Syed Sadahut 
Hossein v. Syed Mahomed Yusoof (6). 


In Makomed Allahdad Khan v. Mahomed. Ismail Khan (4) 
it was advanced that the offspring of adultery could be acknowledg- 
ed : it was that proposition which Mahmood J. was combating. 
The decision in that case is not against us, and so far as Mahmood 
J’s judgment is against us, it is directly against the view taken by 

(1) (1866) 11 M. I. A. 94 (113) (2) (1881) g J. A. 8 (18). 
(3) (1894) a1 I. A. 56 (69). 


(4) (1888) 1. L. R. 10 All 289. (5) (1916) ail: A. 212 (234). 
(6) (1883) 11 I. A. 31 (36). 
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the Board in Sadakat Hossain v. Mahomed Yusoof (1). Under all 
systems of law certain enquiries are shut out. . 

It is not the case that there are concurrent findings that the 
marriage of Moselle Cohen with the Nawab has been disprqved : 
they are only to the effect that it has not been proved. The issue 
fixed was, “ was Moselle Cohen married to Sobhan ?” The burden 
of proof was on us, and we failed to sustain it The result might 
have been different if the burden had been placed on the other 
side to prove that the marriage did not take place. 

Lord Atkinson in Sadek-Hasain Khan v. Hashim Ali Khan (2) 
used the words “ proved to be illegitimate” inthe sense toat it 
was proved that marriage was impossible. 

it bas been contended that the offspring of fornication cannot 
be acknowledged, but none of the actual texts refer to anything 
but disclaimer, proximity"of age, or proof that the child isin fact 
the child of another. 

We contend that you can presume a marriage except where 
such marriage could not possibly have taken place. 


Upjohn K. C, for Respondents : We submit that there was no 
sufficient or binding acknowledgment of plaintiff as legitimate : 
this isa question of fact: under the established facts of the 
case, the doctrine of acknowledgment has no application: this is a 
proposition of law. : 

The facts established here are that Habib was the Nawab’s son 
by Moselle, and that it bas been proved affirmatively that there was 
no marriage and that Habib was illegitimate. He was the offspring 
of zina—an unlawful union between a man anda woman, In 
Mahomedan law a man can have a lawful union with two women 
only—his wife and his slave, Any other connection is a crime— 
sina—and its offspring is stamped for ever with an incapacity 
to become legitimate. 

Amir Ali, Mahomedan Law, Vol. 2, (4th edition 1917) p.316. 

There was no semblance of the relation of husband and wife 
between the Nawab and Moselle. ` 


The doctrine of acknowledgment mostly applies when it is un- 
certain whether there has been a marriage or not: it comes in to 
supply defects of proof of marriage. Acknowledgment will be valid 
if there is no sima or no evidence of it : but here we have proved the 


(1) (1883) 12 I. A. 31 (36) 
(2) (1916) 43 L A. 212 (234). 
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sina, If the intercourse was unlawful, even though simple fornica- Pe Cs 
etion, acknowledgment is meffectual. A child whose illegitimacy is 1931. 
proved beyond doubt cannot be validly acknowledged. ; Habibur R. Rahaman 
An acknowledgment in Mahomedan Law cannot create a new E 
right ® it is a declaration of legitimacy, not a legitimation : aeni 


Referred to Birjandi, cited in 10 All. pp 308, 309. 

That an acknowledgment in Mahomedan Law is an acknow- 
ledgment of antecedent right is recognised in Askrafooddowlak’s 
case (1) : that is quite inconsistent with the statement at p. 113 that 
an illegitimate child can be made legitimate. The decision in that 
case is against appellant: but sentences are picked out here and 
there which support bis contentions. 

« The appellant is asking the Board to reverse what was laid-down 
in Sadik Husain Khan’s case (2), as well established, viz : that no 
statement made by one man“that another (proved to be illegitimate) 
is his son can make that other legitimate. The authorities cited 
for that proposition fully support it: the first is Mahomed Allak- 
dad v, Mahomed Ismail Khan, (3) where the Mahomedan texts 
were elaborately examined, and all the Judges agreed that there 
could be no effective acknowledgment in the case of a person 
proved to be illegitimate. i 

There is no case in which the contrary has ever been held and 
all the actual decisions are in our favour; though in certain cases 
there are dicta which are against us. (He was stopped). 

De Gruyther K.C. in reply: The rule laid down in 431. A, 
212 was not essential to the decision in that case. 


C, A V. 

Their Lordships’ judgment was delivered by 
Lord Dunedin :—In this suit the plaintiff and appellant, Habi- March, 9. 
bur Rahman Chowdhury, claims a declaration that he is the legiti- cae 
mate son of the late Nawab of Bogra, who died intestate on the 
and July, r9t5. The suit is opposed by the late Nawab’s grandson 
S; whò is the son of a legitimate daughter, and by two nephews, the 
sons of an elder brother. The plaintiff is admittedly the natural 
son of the late Nawab, his mother having been a Jewess, Mozelle 
Cohen, who became a Mahomedan and cohabited with the 
Nawab, He was born in 1893. The Nawab had a daughter 
by the same ladyin 1891.. The Nawab’s legitimate wife, the 
grandmother of the first defendant, died in 1890. The plaintiff 


(1) (1866) 11 M. I. A. 94 (104), (2) (1996) 43 1. A. 212 (234). 
(3) (1183) I. L, R, 10 All, 289. 
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based his claim on two grounds. He averred first that Mozelle 
was married to the Nawab. He further averred that on many oc, 


Habibur Rahaman C#810ns the Nawab had acknowledged him as his legitimate son. 


Te 
Altaf Ali. 


Lord Dunedin. 


The defendants aver that no marriage ever took. place. They also 
deny that any proper acknowledgment of legitimacy wae made. 

The case went to trial before Greaves J., and oral-evidence was 
led and documentary evidence produced on both sides. Greaves J. 
held that no marriage was proved, but that, on the contrary, it was 

proved'that Mozelle Cohen was no better than a prostitute andethat 

no marriage ever did take place. He held that the Nawab did ac- 
knowledge the plaintiff as* his legitimate. son, but he held that in 
law, as the fact of no marriage was conclusively established, such 
acknowledgment would not confer the status of legitimacy. He, 
therefore, dismissed the suit. f 

Appeal was taken by the plaintiff. In tbe Court of Appeal the 
Chief Justice agreed :with Greaves J. that the marriage was in fact 
disproved. Differing from Greaves J., he held that there was no 
proper acknowledgment of legitimacy, but, upon the assumption 
that there was, he agreed with G-eaves J. on the law that such an 
acknowledgment, in the face of the disproof of the marriage, was 
of no avail. i 

Woodroffe J, thought that there was no acknowledgment of 
legitimacy and no affirmative proof of marriage, and therefore the 
plaintiff failed, but he did not go the length of holding that there 
had been disproof of marriage. 

Chitty J. held that the marriage was disproved. That being so, ` 
he did not feel called upon to decide with certainty as to whether 
there was a good acknowledgment of legitimacy or not, though he 
indicated that the bias of his opinion was that there was not. 

The plaintiff is thus faced by two adverse concurrent findings 
of fact ‘to the effect that the existence of a marriage is disproved. 
As, however, the:junior counsel for the plaintiff urged that this was 
not so, it i3 well to make it clear as to what constitute concurrent 
findings. 

The first issue as{settled by the trial judge was, “ Was Mozelle 
Cohen married to Sobhan ? (the Nawab)? His finding as to this 
Was :— 

“I hold that upon the evidence the long connection of Sobhan 
and Mozelle was inconsistent with the relation of husband and 
wife, and that Mozelle is, upon the evidence, proved to be merely 
his concubine, Apd that Mozelle Cohen was not married. to the de- 
ceased Nawab,” _ Es ; 


Vou, XXXIIL] 3 PRIVY COUNCIL. 


The Chief Justice said :-— 

e “think the learned Judge was right in holding that Mozelle 
‘was never married to the late Nawab Sobhan ; to put it in other 
‘words, in my judgment it has been proved that Mozelle was never 
marriéd to the late Nawab.” 
and Chitty J. said:— ` 

“I do not believe that any marriage between Abdus Sobhan 
and Moz lle Cohen ever took piace; in other words, I find the 
marriage disproved.” aa 

These two learned judges form a feajority of the Court of Ap- 
peal. That makes a concurrent finding, and it is not vitiated as 
such because, as here, the other judge in the Court of Appeal does 
not come to the same conclusion in fact though coming to the 
game rərult in law arising from ancther fact. Of course, to be con- 
current findings. binding on this Board, the fact or facts found must 
be such as are necessary for the foundation of the proposition in 
law to'be subsequently applied to them. 


The senior counsel for the appellants was unable to deny that 
there were concurrent findings as to the non-existence of the mar- 
riage. His argument was directed to this, that, assuming he could 
show a good acknowledgment of legitimacy, that conferred the 
status of legitimacy and made it irrelevant to enter into any en- 
quiry as to the fact of marriage. 

The case might be disposed of by holding, as the majority of 
the learned judges of the Court of Appeal did, that there-was no 
proper acknowledgment of legitimacy. Thers is not, however, as to 
this a ‘concurrent finding” for the learned trial judge thought other- 
wise, and it would be necessary to examine the evidence before 
coming to the above conclusion. Their Lordships do not think 
it cecessary to embark on this enquiry. They will, without deciding, 
assume that there wasa proper acknowledgment, for, as is to be 
presently explained, they are of opinion that such acknowledgment, 
in face of the fact that there was no marriage, is of no avail. Their 
Lordships consider that this result is reached on principle, and 
is concluded by authority. 

Before discussing the subject, it is as well at once to lay down 


with precision the difference between legitimacy and legitimation. . 


Legitimacy is a status which results from certain facts. Legitima- 
tion is a proceeding which creates a status which did not exist 
before. In the proper sense there is no Jlegitimation under the 
Mahomedan law. Examples of it may be found in other systems, 
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` The adoption of the Roman and the Hindoo law effected legiti- 


macy. The same was done under the Canon Law and the Scotche 
Law in respect of what is known as legitimation øer subsequens 
matrimonium. By the Mahomedan law a son to be legitimate 
must be the offspring of a man and his wife orofa man dnd his 
slave ; any other offspring istha offspring of sina, that is, illicit 
connection, and cannot be legitimate. The term “ wife” neces- 
sarily connotes marriage ; but, as marriage may be constituted 
without any ceremonial, the existence of a marriage in any particu- 
lar case may be an open question. Direct proof may be available, 
but if there be no such, indirétt proof may suffice. Now one of 
the ways of indirect proof is byan acknowledgment of legitimacy 
in favour of a son. This acknowledgment must be not merely of 
sonship, but must be made in such a way that it shows that the 
acknowledgor meant to accept the other not only as his son, but as 
his legitimate son. It must not be impossible upon the face of it: 
#.¢., it must not be made when the ages aresuch that it is impossible 
in nature for the acknowledgor to be the father of the acknowledgee, 
or when the mother spoken to in an acknowledgment, being the 
wife of another, or within prohibited degrees of the acknowledgor,. 
it would be apparent that the issue would be the issue of adultery 
or incest. The acknowledgment may be repudiated by the 
acknowledgee. Butif none of ‘these objections occur, then the 
acknowledgment has more than a mere evidential value. It raises a 
presumption of marriage—a presumption which may be taken 
advantage of either by a wife-claimant or a son-claimant. Being, 
however, a presumption of fact, and not jusis ef de jure, itis, 
like every other presumption of fact, capable of being set aside by 
contrary proof. The result is that aclaimant son who has in his 
favour a good acknowledgment of legitimacy is in this position : 
The marriage will be held proved and his legitimacy established 
unless the marriage is disproved. Until the claimant establishes 
his acknowledgment the onus is on bim to prove a marriage. Once 
he establishes an acknowledgment, the onus ison those who deny 


` a marriage to negative it in fact. 


A large number of cases were cited to their Lordships which they 
think it unnecessary to discuss in detail. Itis quite true that in 
the earlier of the series not only is stress laid on the fact that an 
acknowledgment of legitimacy has more than a mere evidential 
value, but also there are expressions used such as that by a proper 
acknowledgment the status of legitimacy is “ acquired.” Fasten- 
ing on such expressions, the learned counsel for the appellants 
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argued that to enter into an enquiry into the fact of marriage when 
£ goodeacknowledgment had been made out was not only bad law 
but a sin against the rules of logic. The simple answer to this is 
that the phraseology of such expressions as cited above must not be 
pressed to disturb what is the ruling principle, and that principle 
is‘that in Mahomedan Law such an acknowledgment is a declara- 
tion of legitimacy and not a legitimation. A declaration, though it 
cannot be withdrawn, may be contradicted, for it is only a statement : 
legitimation i is an act, which being done cannot be undone. So 
= rules of logic remain ‘untouched. yA! 

“The whole question was throughly examined in a very learned 
Wana by Mahmood J. in the case of Muhammad Allahdad 
Khan v. Muhammad Ismail Khan (1) and finally, in the case of 
Sadik Husain Khan v. Hashim Ali Khan and others (2). Lord 
Atkinson, delivering the judgment of the Board, said as follows 
(pP. 234) : 

“ If this be so, the rule of the Mahomedan law applicable to the 
case is well established. No statement made by one man that 
another (proved to be illegitimate) is his son can make that other 
- legitimate, byt where no proof of that kind Has been given such a 
statement or acknowledgment is substantive evidence that the per- 
son so acknowledged is the legitimate son of the person who makes 
the statement provided his legitimacy be possible.” 

That statement is, in their Lordships’ view, clear and conclu 


sive, and what they have said above is no more than an elaboration 
of what was there said. 


Their Lordships will therefore humbly advise His Majesty 
to dismiss the appeal with costs. 


Barrow, Rogers and Nevill : Solicitors for Appellants. 


T. L, Wilson & Co. :Solicitors for Respondents. 
e 


A. P. P Appeal dismissed, 


(1) (1888) I. L. R. 10 All 289. (2) (1916) L. R. 43 1. A. 212. 
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THE CALCUTTA LAW JOURNAL. [Von xxxith 


PRESENT: Lord Buckmaster, Lord Dunedin, Lord Skaw, Sir Jorn ; 
Edge and Mr. Ameer Ali. 


BHAIDAS SHIVDAS 
v. 
BAI GULAB AND ANOTHER. 
[On APPEAL FROM Taz Hica Coder or Jupicature at Bomaay.] 


Frocedure—Letters Patent Appeals—Special form of procedure, if affected b y S. 
98 of the Code of Civil Procedure—Opinion of senior Fudge prevails—Lett ers 
Patent of Bombay, ts. 15, 36$44%—Code of Civil Procedure (dct V of 1908), 
SS. 4, 98—Costs. 

_ Section 36 of the Letters Patent of Bombay prescribes a special form of pros 
cedure, by which, if the Judges hearing an appeal are equally divided, the opinion 


of the senior Judge prevails. 


The provisions of this section are not controlled by S. of of the Code of Civil ` 
Procedure, 1908, which provides for a reference of the point in dispute to one or 
more other judges. 


In this case the Board, having all the materials before them, were willing to 
decide the question (of construction) at issue, but appellant would not consent tò ` 
this being done. ‘The Board in consequence reserved the costs of the appeal and 
all other costs since the error of procedure occurred, and intimated that the ° 


appellant might be made to pay these even if ultimately successful. 


Appeal from a decree of the Bombay High Court, dated March 
23, 1917, affirming a decree of Macleod J. ‘ 

The facts of the case are sufficiently stated for the purposes of - 
this report in their Lordships’ judgment. The only question ' 
argued on this appeal was that of procedure. 

De Gruyther K. C. (Parikh with him) for Appellant: The. 
question on the merits is whether under the will in suic an estate 
for life, with power to appoint, was given to the widow, 
or whether she was entitled absolutely: This question how- 
ever does not arise, as there has been an error in ‘proca: 
dure. The High Court erred in making a reference under 
section 98 of the Civil Procedure Code to two other Judges. 
The case was on the original -side, and the procedure in appeal 
is regulated by section 15 and 36 of the. Letters Patent 
of 1865 (originally issued in 1862). By section 36 of the Letters 
Patent the opinion of Scott C.J. as the senior Judge should have 
prevailed and section r5 gives a further appeal. locally. Section 
98 of the Code of Civil Procedure does not override the provisions 
of the Letters Patent : it does not apply to Letters Patent appeals, 
the special procedure under which is saved by section 4 of the 
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Code. The latest case to this effectis a Bombay one, decided on 
sth November 1917, (after the judgment in this case) Surajmal v. 
Horniman (1). s 

The Code of Civil Procedure does not restrict Letters Patent 
_ Appeals: Hurrish Chunder Chowdhry v. Kali Sundari Debia (2). 

It may be conceded that the Code applies to proceedings under 
the Letters Patent, save so far as expressly provided to the con- 
trary< Sabitri Thakurain v. Savi (3), where Hurrish Chunder 
Chowdkhry’s case (2) was not apparently cited. 

_ But in cases of conflict the Letters *Patent prevail: Referred to 
Roop Laul v. Lakshmi Doss (4); Lachman Singh v. Ram Lagan 
Singh (5) ; Nandipat Makata v. Urquhart (6), where the matter 
was fully considered. i 

[Lord Shaw: Yon conducted your case on the reference with- 
out any protest. 

Lord Dunedin: They must be allowed to appear and argue 
on the merits.] : 

“When the Judge has no inherent jurisdiction,- the parties can- 
not confer it: Ledgard v, Bull (7). 

{Lord Buckmaster: The only question here is the construction 
of a will. We have the materials before us and can try the matter 
now : otherwise it will come back to us in five or ten years’ time.] 

My client in India bas given specific instructions that we are 
to insist on the case being decided on the point of procedure. 
We cannot therefore consent to have the question of construction 
decided now. 


Sir Erle Richards K. C. (E. B. Raikes with him) for Respon- 
dents : Five out of seven Judges of the Bombay High Court have 
taken part in this case, and four are in our favour, The procedure 
under section 98 of the Code is not an appeal, but merely a refer- 
rence : it is no case of want of jurisdiction: the case remained in 
the hands of Scott C.J. and Heaton J. all the time. Also, the 
appellant submitted to the jurisdiction of the two new Judges. 

Raikes followed : All the appellants was entitled to under section 
36 judgment on this particular point, which was not the only 
point in the case : there was an issue of limitation. 


(1) (1917) 20 Bom. L. R. 185. (2) (1882) ro 1. A. 4. 

(3) (1921) 48 I. A. 76; 33 C. L. J. 307- (4) (1905) I. L, R. a9 Mad 1 (24). 
(5) (1903) I. L. R. 26 All. 10. 

(6) (1870) 13 We R. s09 (211) ; 4 B. L. R. 181. 

(7) (1886) 13 1. A. 134 (145) 
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Section 98 is quite consistent with the Letters Patent: the 
Judges can refer a particular point to others, but these other’ are 
not seised of the appeal. The reference is not excluded by the 
Letters Patent and is allowed by section 98. “Till the two Judges 
had made a decree they could alter their judgment. 

[Lord Buckmaster: If it werea mere case of asking advice, 
the Chief Justice would not be bound to follow it.} 


Further, under section 44 of the Letters Patent, the Letter are 
subject to the legislative powers of the Government of India, so 
section 98 of the Code should prevail. 


De Gruythur in reply. The question of limitation was not 
raised in the appeal. š ° 


Their Lordships’ judgment was delivered by 


Lord Buckmaster :—The real question involved in the dis- 
pute giving rise to this appeal was a question as to the construction 
of the will of one Nathoo Moolji, who died on the 8th December, 
1894, affecting the respective estates and interests that were taken 
by the testator’s widow and his two daughters. One of the 
daughters died in the lifetime of the widow, and her heir, who is 
the present appellant, instituted, on the widow’s death, in the High 
Court of Judicature in Bombay, ordinary original civil jurisdiction, 
the proceedings out of which this appeal has arisen, claiming that, 
according to the true construction of the will, he was entitled toa 
vested one-half share in the testator’s property. 

The learned Judge before whom the suit was first heard dis- 
missed the application and held that there was an intestacy after 
the widow’s death, 

An appeal was taken from that judgment and heard before 
Chief Justice Scott and Mr, Justice Heaton. They differed in their 
opinion. Chief Justice Scott thought that the plaintiff was entitled 
to the relief he claimed ; Mr. Justice Heaton, on the other hand, 
agreed with the Judge who had first tried the suit. The course 
then taken was to refer the matter to two other Judges, Mr. Justice 
Batchelor and Mr, Justice Sbab, who also decided adversely to 
the plaintiff's contention. 


The plaintiff bas now brought an ll before His Majesty in. 
Council, and tbe first point that he has raised is this: that the 
order made referring the case to the decision of Mr. Justice 
Batchelor ard Mr. Justice Shah was wil vires and void ; that 
tbere was no jurisdiction in these, iwo Judges to entertain the 
dispute ; ard that he is entitled, as of right, to a decree in accord- 
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ance with the opinion of Chief Justice Scott, the senior of the two 
Judges before whom the appeal was first heard. 

That contention depends upon the construction of the Letters 
Patent of Bombay, under which the Court was constituted, and the 
Code of Civil Procedure, 1908. By section 36 of the Letters 
Patent it is provided that if the High Court is sitting in a division 
composed of two or more Judges, and the Judges are divided in 

- Opinion as to the decision to be given on any point, the decision 
shal? agree with the opinion of the majority of the Judges ; but if 
the Judges are equally divided, the opinion of the senior Judge 
shall prevail. nat 

In this case it is quite clear. There were two Judges sitting ; 
the senior Judge was the Chief Justice ; there was an equal division 
of opinion ; and under section 36, in consequence the plaintiff was 
entitled to a decree in his favour. 

It iz, however, urged on behalf of the respondents that the 
procedure in section 36 is modified by the Code of Civil Procedure, 
1908, and it is pointed out that by section 44 of the Letters Patent 
there is an express provision which makes those Letters Patent 
subject to the legislative powers of the Governor General in 
Council. | 

There are two sections in the Code of Civil Procedure which 
are relevant to this dispute. The oneis section 4 and the other 
is section 98: Section 98 appears to have been the section under 
which the Judges acted. That section provides :— 

“That where the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, 
and the Judges composing the Bench differ in opinion on the point 
of law, they may state the point of law upon which they differ, and 
the appeal shall then be heard upon that point only by one or 
more of the other Judges, and such point shall be decided accord- 
ing to the opinion of the majority (if any) of the Judges who have 
heard the appeal, including those who first heard it.” 

It is quite plain that those provisions create a totally distinct 
method of procedure in the event of difference between two Judges 
from that which was laid down by section 36. Under section 36 
of the Letters Patent the judgment of the Judge who was the senior 
Judge would be the judgment which the parties before the Court 
would have a fight to obtain; under section 98, the 
judgment to which they are entitled is the judgment of the 
majority -of all the Judges who have heard the appeal; 
and this case shows that those two provisions might produce a 


491 


492 
P. 6, 


19216 
Norn 
Bhaldas 
y. 
Bai Gulab. 
Lord Buckmaster. 


THE CALCUTTA LAW JOURNAL. (Von, XXXIII, 
totally different result. If, therefore, section 98 controls section 36 
the respondents would be entitled to say that the proper procedurę 
had been followed, and that the appallant had no cause of com- 
plaint. But by section 4 of the Code of Civil Procedure it is also 
provided that :— _° 


“In the absence of any specific provision to the contrary, 
nothing in this Code shall be deemed to limit or otherwise affect 
any special or local law now in force, or any special jurisdiction 
or power conferred, or any special form of procedure prescribed 
by or under any other law for the time being in force.” 

There is no specific provision in section 98, and thereisa 
special form of procedure which was already prescribed. That 
form of procedure section 98 does not, in their Lordships’ opinion, 


affect. The consequence is that the appellant is right in saying 


that in this instance a wrong course was taken when this case was 
referred to other Judges for decision, and he is technically entitled 
to a decree in accordance with the judgment of the Chief Justice: 
This view of the section is not novel, for it has been supported by 
judgmentsin Madras, in Allahabad and in Calcutta. See oop 
Laui v. Lakshmi Doss (1), Lachman Singh v. Ram Lagan Singh (2) 
Nandipat Mahata v, Urquhart (3). 


There only remains for their Lordships’ consideration the ques- 
tion as to how they ought to deal with the costs of these proceed- 
ings. 


As has been already pointed out, the real matter is the question 


of the construction of a will. The record has been prepared, the will 


is before their Lordships, and they are perfectly ready to undertake 
the duty of determining what the meaning of that will may be; 
but the appellant’s counsel, acting under the strictest instructions 
from his client in India, is unable to consent to their Lordships 
taking that course, and is compelled to ‘insist upon the determina- 
tion of this dispute simply upon the question of procedure. The 
result, therefore, is this: that allhough it may be by a wrong path, 
this appeal has reached their Lordships by whom it could be ulti- 
mately decided, but they are not permitted to decide it ; they are 
obliged to send the case back for further consideration and then, 
after a prolonged and tedious journey, it may find its way back 
again to the Board for ultimate decision. 

Their Lordships are unable in these circumstances: to advise 

(1) (1905) 1. L, R. 29 Mad. 1 (24) (2) (1903) I. L. R. 26 All 10. 

(3) (1870) 135 W. R. 209; 4B.L. R. 191. 


e 
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‘His Majesty to follow the usual rule and give the successful appel- 
lant the costs of his successful appeal. They think that the whole 
of the costs from the 1 3th March, 1917, when the- mistake was first 
made, should await determination until the ultimate decision of this 
matter when the strict procedure has been followed, and they will 
.-reserve the power of awarding those costs as seems right when that 
course has been taken. If the appellant fails these costs may be 
regarded as costs in the cause ; their Lordships ‘make this intima- 
_ tion for the assistance of the Board before whom the matter may 
ultimately come ; but this willin no way fetter their discretion if 
they think that even if the appellant uttimately were to succeed he 
ought not to be recouped and indeed ought to pay the wasted 
expense of this barren victory. They only desire to add that the 
original judgment of the 13th March, 1917, appears not to have 
7 ‘dealt with costs at all ; but before any decree is drawn up under 
that order, it would be desirable that some proper application 


__ _ should be made to the Court for the purpose of seeing tbat the 


order is correct in that respect. 


For the rest, they will humbly advie. His Majesty that the 
decree of the Appellate Court should be set aside, and they will 
remit the case to the High Court to be dealt with according to 
“Jaw, their Lordships having already pointed out the way in which 
` they think that direction should be obeyed. The “costs of this 

appeal and all costs subsequent to tbe 13th March, 1917, are to be 
reserved to be dealt with by this Board. 


E. Dulgado : Solicitor for Appellant. 
Hughes & Sons: Solicitors for Respondents, 


. ALP. P. 9 Appeal allowed ; Case remitted, 
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A PPELLATE CIVIL 


Before Sir Asutosh Mookerjee, Knight, Judge, and : 
Mr, Justice Buckland, i 


JNANENDRA NATH SINGHA ROY AND OTHERS y 
v ; 
BHUBANESWARI DEBI.*. 


Sei-of—Durputnidar defaulted in paying rent—Deposit by sepuiniday—Ben$al 
Tenancy Act (VIII of 1885), Sec. 171 (3)—sMortgagee, purchase by, of dar- 
butni interest—Suit for rent byonostgagee purchaser ~Seputnidar, if entitled 
to set-off. a Ae 
A decree was obtained by the putnidar against the darputnidar. The Seputai- 

dar deposited the decretal amount and obtained an order under. clause 3 of section 

171 of the Bengal Tenancy Act for possession of property in darputni right till 

the amount deposited by him with interest at 12 per. cont. from the date of 

deposit, was satisfied. Inthe meantime, before the above order was made, the 
interest of the darputnidar was sold in execution of the mortgage decree and 
purchased by the present plaintiff. Ina suit against the seputaidar for arcears 

of rent: A 
Held, that the seputnidar was entitled to set-off the amount deposited by 

him with interest at the rate of r2 per cent. on the sum deposited, as against 

the rent recoverable by the plaintiff from him: Ram Narain v. Lal Das (r) 

distinguished. i 
The execution proceedings were a continuation of the suit and when an order 

under section 171 of the Bengal Tenancy Act was mado, the result was to satisfy 

the decree in the suit, in cther words, to complete the relief granted by the decree 


to the decree-holder. 

Appeals by the Defendants and the Plaintiff. 

Suit for recovery of arrears of rent. 

The material facts appear from the judgment of Mookerjee, J. 

Babus Sib Chandra Palit and Nani Lal Dey for the Appellants. 
in No. yor and for the Respondents in No. rar. 

Dr. Dwarka Nath Mitter and Babu Bankim Chandra Mukherjee 
for the Respondent in No. ror and for the Appellant in No, 12}. 

The judgments of the Court were as fo:lows : 


Mookerjee, J.—These appeals are directed against a decree in 
a suit instituted by a darputnidar against a seputnidar for recovery 
of arrears of rent for the years 1322, 1323 and 1324.:The defendants 
urged that they were entitled to a deduction of Rs. 1989-5-6 depo- 


# Appeals from Original Decrees Nos. 101 and 121 of 1919, against the deci- 
sion of Babu Lalit Mohan ‘Das, Subordinate Judge of Hugh, dated the 31st . 


January, 1919» É 
(1) (1907) 6 C. L. J. 595. | 
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„ sited by them in Court on the rsth June, rgr5, in order to satisfy 
a detree for arrears of rent obtained by the putnidar against the 
darputnidar. The subordinate Judge bas given effect to this 
contention and has decreed the suit in part. The defendants hava 
appealed on the ground that they should have- been allowed 
interest on the sum deposited by them at the rate of 12 per cent, 
per annum as provided in clause (4) of sub-section x of section 171 
of the Bengal Tenancy Act. The plaintiff has appealed on the 
ground that the subordinate Judge should not have allowed the 
deduction claimed unless it was ettablished that when the deposit 
was made, the seputnidar was himself not in arrears. In our 
opinion the contention of the defendants must prevail while that 
ofthe plaintiff must be overruled? 

Section 171, so far as it is material for the brient purpose, 
provides as follows: “When any person having in a tenure or 
holding advertised for sale under this chapter, an interest which 
would be voidable upon the sale, pays into Court the amount 
requisite to prevent the sale, he shall be entitled to possession of 
the tenure or holding as mortgagee of the tenant, and to retain 
possession of it as such until the debt with the interest due therein, 
has been discharged.” In the case before us, there was a decree 
obtained by the putnidar against the darputnidar. If that decree 
bad been executed, the interest of the seputnidars would have been 
swept away by the operation of law, as an interest voidable upon 
a sale held under chapter XIV of the Bengal Tenancy Act. They 
were consequently entitled to make the deposit, and to obtain an 
order for possession under clause (3) of section 171. This order 
was made in his favour on the 17th July, 1915, in the following 
terms: “The judgment-debtor does not appear to raise any 
objection. Let the depositors be delivered possession of Lot Sona- 
tikri in darputni right till the amount deposited by them with 
interest at 12 per cent. from the date of deposit, is satisfied.” 
The plaintiff contends however that she is not bound by this 
onder, because before the order had been made, the interest of the 
darputuidar, who was the judgment-debtor, had by devolution 
vested in her. The substance of the matter is that sbe was a 
mortgagee of the interest of the darputnidar. The mortgagor 
defaulted to make payment, with the result that she instituted a 
suit to enforce her security, obtained a decree and purchased in 
due course the right title and interest of the debtor at the execution 
sale. This circumstance, however, does not make the order of the 
17th July, 1915, imoperative against her. The rent due to the 
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Civit. putnidar was a prior charge, and bound not merely the darputnidar 
1931. but also the mortgagee of the darputnidar, in the sense that’ 
Joanenda Nath ifin execution of the decree for arrears of rent obtained by the 
ae putnidar the property had been put up to sale, not only the interest 


of the darputnidar but also that of the mortgagee of the darputni- 
` Mookerjee, F dar could have been swept out by the operation of the proceedings. 
Consequently, it cannot be said that the order of the 17th July, 
1915, was inoperative against the representatives of the 
judgment-debtor. The execution proceedings are a continuation 
of the suit and when an onder under sectioun 171 is made, the 
result is to satisfy the decree in the suit, in other words, to 
complete the relief granted by the decree to the plaintif. 
Reliance has, .however, been placed on the following passage 
from the decision of this Court in Ram Narain v, Lal . 
Das (1): “ Although the depositor under secrion x71 is entitled, 
upon application to the execution Court, to obtain delivery of pos- 
session as against the judgment-debtor who isa party to the pro- 
ceedings, he is not entitled to an order for delivery as against a 
person who is a stranger to the proceedings : against such a person 
his remedy is by a regular suit.” The case mentioned is clearly 
distinguishable. The present plaintiff is the representative in in- 
terest of the judgment-debtor inthe suit for arrears of rent insti- 
tuted by the putnidar and cannot be treated asa stranger to the 
proceeding. Assume that she might have applied to the execution 
Court to vacate the order of the 17th July, 1915, on the ground that 
the order had been obtained by fraud ; but no such application, 
was ever made. Even after the suit had been instituted on the 
16th April, 1918, when she had been unquestionably apprised of 
the order, no steps were taken by her. She cannot consequently 
now turn-round and contend that the order is not operative against 
her. If the order stands, there can be no doubt that the deduction 
allowed by the Subordinate Judge is legitimate. The effect of the 
order of the 17th July, 1915, was to place the seputnidar in posses- 
sion of the durputni ; in other words, the seputnidars became en- 
titled to set off the rent payable by them as against the rent reco- 
verable by the darputnidar from them. The consequence follows 
that when the darputnidar puts forward her claim against the seput- 
pidars, as has been done in this case, the saputnidars are entitled to 
claim a set-off. This is the view adopted by the Lower. Courts and 

it cannot be successfully challenged. 
The appeal preferred by the plaintif (No. 121 of 1919) must 

(1) (1907) 6 C. L, J. 595. 
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accordingly be dismissed with costs, We assess the hearing-fee at 
„three gold mohurs, As regards the appeal preferred by the defend- 
. ants (No, ror of roro) it is clear that the decree of the Lower 
Court must be amended by allowing the defendant’s idterest at the 


rate of 12 per cent, per annum on the sum deposited. There will : 


be no separate order for costs in this apie 
Buckland, J.—1 agree, - o y 


"O Appeal No. ror allowed : Decree varied, 
A. T. M, =.. Appeal No, rar dismissed, 


Poy Sir Astutosh i Mookerjes, Knight, Judge and Mr. Justice 
Buckland, ` 


MIDNAPUR ZEMINDARY CO. LD. 


P PEE A 
KUMAR NARESH NARAIN ROY AND OTAERS.* 


Title—Property keld from Crown under periodical seltlemeni—- Revenue varying 
beriodicaliy——Limitation Act UK of 1908), Sch. I. Art. 145—~Partition, order 
_ Sor, by Civil Court. 


The nature of the title to a property is not affected by the circumstance that 
it- is held. from the Crown under a periodical settlement and that although the 
amount of the revenue payable to the Crown may be periodically varied in view 
of the varying quantity and quality of the land, the, nature of the title the reto 
wemains unaffected’: Roghoobar v. Kishen Pertab 0) 


| Article 143, schedule I to the Indian Limitatioa Act is not applicable to a suit 
the object of which is not to set aside“an award made by the revenue authorities 
“but to recover possession, and if the plaintiff succéeds, the ‘settlement made by 
the-revenue authorities, in so far as it determines the amount of revenue payable 
in respect of the disputed property by the Holder thereof, being in -no way 
affected. : 


An order for partition can be made by-the Civil Court, where the title of the 
plaintiff has not been made precarious by virtue of the periodical settlement for 


“ Appeal from Original Decree No. 144 of 1919, against the decision of Babu 
Nirod Ranjen Guba oe Subordinate Judge ‘of Rajshahi, dated the „29th v 
g8. 
(1) (1879) L. R. 61. A. an; 5C. L. Rigi8 3: 5. Suth P. C. R.6705 - 
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CIVILa . the assessment of revenue made by the revenue authorities: Hemadri v. 
ian Ramani (1). | 
MidnaparZemindary  APPERI by the Defendants. 7 
Coulee Suit for declaration of title, for possession and mesne profits. 
Naresh Narain: The material facts appear from the Judgment of Mookerjee J. 


— 


Mr. U. N, Sen Gupta (Counsel) and Babu Probodk Kumar Das 
for the Appellants. 


Babus Dwarka Nath Chuckerbutty, Jatindra Nath Lahari, 
Hira Lal Sanyal (for Babu Bireswar Bagchi) and Manindra Nath 


Koy for the Respondents. . e 
C A V 


The judgments of the Court were as follows : 
Merona: Mookerjee, J. The subject matter of the litigation which Hhs 
— culminated in this appeal is a traêt of land, 1700 bighas in area, 
formed by the recession of the river, Padma. The case for the 
plaintiff was that the disputed land was reformation in situ of an 
estate wherein he had a share of.5 annas 16 gundas 2 kara and 2 
krant. He alleged that although his title tothe properly was de- 
clared in a previous litigation and he was placed in possession in 
execution of the decree made therein he was subsequently dispos- 
sessed by virtue of an order made under section 145 of the Criminal 
Procedure Code, He consequently asked for declaration of his title 
as well as a decree for possession and mésne profits. The contest- 
ing defendants resisted the claim on a variety of grounds, namely, 
first, that the Court had no jurisdiction over ‘the subject matter 
of the litigation ; secondly that whatever title of the plaintiff might 
be he could have no cause of action tillthe expiry of the settle- 
ment already obtained by the defendants from the revenue authori- 
ties ; ¢Airdly, that the suit was barred by limitation; /fourthly, that 
no pattition could be effected by the Civil Court, and, //thly, that 
in any event, the plaintiff was not entitled to a decree for mesne 
profits, inasmuch as the defendants did not exceed their rights as 
coparceners. The subordinate Judge overruled ‘these contentions 
` and gave the plaintiff a decree for possession and mesne profits, _ 
On the present appeal, the decree of the Subordinate Judge has _ 
been assailed on five grounds ; viz frsh thatthe trial Court had. 
no jurisdiction over tha subject matter of the litigation ; secondly, . 
that as the plaintif had not obtained a settlement from the.. 
revenue authorities, he ` had no enforceable cause. of, action 5 
thirdly, that the claim was barred under Art. 45 of. the achedule to 


(6) (1897) 1.L. R. 24 Cale. 575. 
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the Indian Limitation Act inasmuch as it had not been instituted 
ewithin three years from the date of the last settlement with the 
- defendants ; fourthly, thatin view of the nature of the property, 
no partition thereof could be effected by thé Civil Court; and 
Jifthb’, that no decree for mesne profits could be made in favour of 
the plaintiff. In our opinion, none of these contentions can 
be sustained. 

As regards the first point, it appears that on the roth March 
1848 a notification was issued by the Government of Bengal which 
defined the river Padma as the boundary between the districts of 
Rajehabi and Nadia. The case for the’ plaintiff is that at the date 
of theinstitution of the suit f. e. onthe 22nd March 1916, the dis- 
puted property lay towards the noth of the Main Channel of the 
Padma and was consequently within the jurisdiction of the district 
Court at Rajshahi. The case for the contesting defendants on 
the other hand is that the property lay towards the south of the 
main channel and was consequently within the jurisdiction of the 
district Court at Nadia. The Subordinate Judge has found that 
although the property lay towards the south of one of the channels 
of the Padma, that channel was not the main but only a subsidiary 
channel and that consequently the trial Court had jurisdiction over 
the subject matter of the litigation. NO materials have been 
placed before us to show that the conclusion of the Coit below was 
in fact erroneous. Indeed, as no map has been prepared in this 


` case it is impossible for us to say whether the channel which lay 


towards the north of the disputed Jand was the main channel ora 
subsidiary channel of the river. We are therefore not in a position 
to dissent from the view taken by the Subordinate Judge. It may 
further be observed that in view of the provisions of sections 18 
and 21 of the C. É. C., the contention of the defendants cannot 
possibly prevail; even if it be assumed that it is doubtful whether 
the property lay within the jurisdiction of the Rajshahi Court or 
tke Nadia Court, the decree of the Subordinate Judge can not be 
set aside, as it has been neither suggested nor established that there 
bas been a failure of ‘justice. The first contention must conse- 
quently be overriled. As regards the second point, it is based on 
the assumption that the plaintiff can have no enforceable cause of 
‘action till he obtains a settlement of the disputed land from the 
reveriue authorities. There is, in our opinion, no foundation 


for this argument. In 1899; a suit was instituted by the- 


plaintiff against the defendants as also the Secretary of 
State for India in Council, for declaration of his title to 
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the disputed property’ and for recovery of possession with 
mesne profits. At that time, the property was under settlement , 
with the contesting defendants fora term of 10 years which had 
commenced in 1894 and was to terminate in 1904. Notwithstand- 
ing the fact that the plaintiff at that time held no settlemen$ from 
the revenue authorities, he was awarded a decree by the Subordi- 
nate Judge for declaration of title as also for recovery of possession 
with mesne profits. That decree was ultimately confirmed by this 
Court, subject to variation in one respect not material fos the 
purpose of the present litigation, The view then taken was un- 
questionably right and at any rate, cannot be challenged in this 
suit between the same parties. After the expiry of the settlements 
then . current, there were two successive annual settlement 
with the defendants followed by a quinquennial settlement” in 
1906 which was to expirein 1911, and this was followed by a 
settlement for ro years, to expire on the 31st March 1921. In 
our opinion, the plaintiff had an enforceable cause of action, even 
though at:the date of the institution of the suit he had no settlement 
from the revenue authorities. This view is supported by a principle 
enunciated by the Judicial Committee in a well-known case which 
was heard by them on two occasions : Rajendar Pertad v. Lalijee (1), 
and Rughoobar Dyal v. Kishen Pertab (2). On the, second occasion, 
Sir Barnes Peacock pointed out that the nature of the title to a pro- 
perty is not affected by the circumstance that it is held from the 
Crown under a periodical settlement, and that although the amount 


- of the revenue payable to the Crown may be periodically variéd in 


view of the varying quantity and quality of the land, the nature of 
the title thereto remains unaffected. In the case before us, the pro- 
perty is claimed by the plaintiff as reformation in situ of an estate 
held by him under the Government. This title was established in 
the litigation of 1899 in the presence not only of the Secretary of 
State but also of the present contesting defendants. Itis worthy of 
noticé that in that litigation, the plaintiff obtained possession and 
mesne profits. The decree made by this Court on the r3th 
December, 1906, was subsequently executed and the plaintiff was 
placed in possession on the 15th June, 1907. Thereafter the plain- 
tiff was dispossessed on the 31st March, 1913, by virtue of an order 
‘under section 145 Criminal Procedure Code which held in substance 
that the defendants and their tenants were in occupation of the dis- 
puted. tract. It is unquestionably open to the plaintiff to maintain 


a) (1873) zo W, R. 427 ; 2 Suth, P. C. R. gro. 
c (2),G879) LR. 64. A. 93155 C. L. R. 418; 3 Suth, P, C.R, 670. 
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„this suit and so seek recovery. of. possession as he ‘did in the pre- , Civit 

vious litigation. The second contention of the defendants must con- „1921, 
ena be-overruled. . ; _ Midnapur Ze Zemind 

-As.. regards the third . point, it has been urged that the suitis~ „Co. ae 


karad under Art. 45 of the Schedule to the Limitation Act, inas- Naresh ‘Narain, 
-much as it-has not been instituted within 3 years’ from the date of Mockerjes ; 
ha last settlement with the defendants. There is no force in this’ wama 
° contention, as the object of the suit is not to set aside-an award 
made by the revenue authorities, This i is a suit to recover posses- 
sion, and if the plaintiff succeeds, the settlement made by the 
revenue authorities, in so far as it determines the amount of revenue 
e payable in respect of the disputed property by the holder thereof 
will in no way be affected. The substance of the matter is that 
the plaintiff seeks to obtain the benefit of the settlement obtained 
by the defendants, notwithstanding the decision in the previous 
litigation. The decision in Aédu/ Kadir v. Hamid Miah (1) has 
no application as this is not a suit to set aside an order of the 
revenue authorities refusing to make a setilement of khas mehal 
lands with the plaintiff. There is therefore no force in the conten- 
tion that the suit is barred by limitation. 

As regards the fourth point, it has been urged that in view of 
the nature of the property, partition thereof cannot be effected by 
a Civil Court ; and in support of this contention reference has been 
made to the decision of this Court in Bepin Bekari v, Bhagwat 
Sahai (2), which is clearly distinguishable. Inthe present case, as 
already stated, :the title of the plaintiff has not been made precarious 
by virtue of the periodical settlement for the assessment of revenue 
made by the revenue authorities. Consequently there is nothing in 
the nature of the property which makes it impossible for partition 
by the Civil Court and the case is governed by the decision of the 
Full Bench in Hemadti v, Ramani (3). The fourth contention ac- 
cordingly fails. 

As regards the fifth point, the contention is that the plaintiff 
should not have been allowed a decree for mesne profits, inasmuch 
as he has not been ousted by the defendants. The Subordinate 
Judge has dealt with this matter at full length. He has pointed out 
that the defendants are in exclusive possession of the property 
through their tenants and that the effect of the order under section 
145 Criminal Procedure Code has been to dispossess the plain- 
tiff, There can be no question that since the date of that order 

(1) (1908) 12 C. W. N. gro. (2) (1905) 9 C. W. N. 699. 

(3) (1897) I. L. R. 24 Cale. 575. 6 ` 
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“the ‘defendants have been in exclusive possession. This is’ also in 


accord with’ the ‘attitude taken up by the defendants’ throughout 
this litigation, for they have strenuously maintained, even ` up to this 
Court, that the piaintiff is not entitled to possession till after tife 


- expiry of the current term of the settlement with.them. We are of 


opinion that:the Subordinate a has pany allowed the pane 


- mesne- profits, 


As all the AN a east by the appellants fall, the ap 


peal must be dismissed ‘with costs, ; including KNA costs; We 


£ 


assess the hearing-fee at Rs; 300. 
Buckland, J =I agree. ae 
AT. M, l Appeal dismissed, 
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CRIMINAL REVISION. | 


Before Mr. Justice Teunon and Mr. Justice Ghose. 


; , l CRIMINAL. 
5 GANGADHAR GOALA peli 


thy es March, 4, 5, 14. 
R. W. L. REED.* amuni 
Fury trial—Criminal Erocedure Code (Act V of 1898, Secs. 289, 34a—Accused 
- fo be given opportunity to make statement—Law regarding right of private 
defance to be explained to fury. 


, 


In the course of the preliminary enquiry, when examined before the framing 
of the charge, the accused pleaded not guilty but declared that he would make 
a statement later. In the trial Court there was no further examination of the 
accused, under the provisions of sections 289 and 342 of the Code of Criminal 
Procedure : 


Held, that the case in the circumstances, was eminently one in which an oppor- 
tunity, of making a statement should have been given to the accused. 

Where the Judge in recording the heads of the charge began “ Matters of 
law laid down for the guidance of the jury, the definition of hurt and grievous 
hurt and the applicability of sections concerning right of private defence” and 
after stating the case for the prosecution and the" case for the defence, concluded 
thus: “ You will have to consider whether the absurdities, contradictions and 
discrepancies in the prosecution evidence are such as would arise naturally or are 
due to the fact that that story isa fabrication.” 


Held, that the charge was not a proper one. 


Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Complainant against the order of acquittal. 


The accused was charged under section 326 of the Indian Penal 
Code but acquitted under section 306 of the Code of Criminal 
Procedure. j 

The material facts appear from the judgment, and the Magis- 
trate’s charge to the jury was as folloys :— i 

” Matters of law laid down for guidance of jury. The defini- 
tion ọf hurt and grievous hurt, and the applicability of sections 
concerning right of private defence. 

In summing up the evidence for the prosecution pointed out 
that leaving out contradictions and discrepancies, the main story 
was that on 18th May r920 accused asked the girl Hira, who was 
plucking tea at the time, to live with him. The proposal was 
rejected by the girl and by her parents to whom the accused him- 
self applied that same evening. A week later after dinner the 


€ Criminal Revision No. 1097 of 1920, against the order of G. D, Walker 
Esq. Deputy Commissioner of Cachar dated the 7th July, 1920. 
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accused took a‘revolver and went to Hira’s house and called for 
her. Hira’s mother Taramani sent tha small boy Nepal to.call 
his father, and when accused found his presence in the lines was 
being advertised by the small boy’s shouting, he fired the 
revolver at Nepal, and later when Hira’s father Gangadhar came, 


he fired at him also and eventually hit him in the side: and wound- ' 


ded him. 

On the’other hand, the story of the defence was that accused 
had suddenly caught sound of a barking deer, and taking’a revolver, 
the only gun in the house, had, followed it through the swamp, 
until it got into thick jungle. He then found himself near part of 
of the lines and moved on in hopes of getting a decent road ins- 
tead of going back by the swamp ° 

Coolies meeting him and not understanding his language, and 
being scared by finding a Sahib in the lines about 10 P, M., appa- 
rently set upon him with stones, as his wounds and bruises testify, 
and he fired his revolver to scare them off and accidentally hit 
one of them, Gavgadbar. The coolies had to justify their having 


assaulted the Sahib, and as Gangadbar happened to have a daugh- 


ter approximating in age and’ appearance to what might be attrac- 
tive to a young man, fabricated the story of accused’s proposals to 
Hira, such a story being by the nature of it likely to injure the 
accused very much in reputation and being very hard to rebut. 

“You will have to consider whether the absurdities, contradic- 
tions, and discrepancies in the prosecution evidence are such as 
would arise naturally, or are due to the fact that that slory isa 
fabrication.” : 


Babus Dasarathi Sanyal, Upendra* Kumar Roy, Debendra 
Narain: Bhattacharjee and Santosh Kumar Pal for the Peti- 
tiorer, 

Mr. Langford James, Babus Panna Lal Chatterjee and Pro- 
bodk Chandra Chatterjee for the Opposite Party. 


Mr. Ashraf Ali for the Crown. 
GAY, 
The judgment of the Court was as follows : 


In this case the accused, a European British, subject, was 
placed on bis trial before the Deputy Commissioner. of Cachar on 
a charge of having voluntarily caused grievous hurt by means of a 
revolver to one Gangadhar Goala. The trial was by a jury of five 

f Europeans and resulted in the acquittal of the accused, The 


e. 


Von. XXXIIL] . HIGH COURT. 


Local Government having declined to prefer an appeal, the case 
° comes before us on an application in revision made on behalf of 
the complainant Gangadhar. 


This application is made BER on the ground that the 


trial Nas been vitiated by serious irregularities in procedure, and by 
the failure of the presiding Magistrate to sum up the case to the 
jury in any adequate manner. 


The accused one R. W. L. Reed is the assistant manager of a 
Tea garden named Khoreal. Gangadhar isa cooly in that garden 
and has a daughter named Hira-somg 13 or r4 years of age. It is 
said that on the 18th of May the accused made immoral proposals 
to this girl Hira, and also approached the father on the subject. 
The case for the prosecution then is, that having failed in his 
advances, eventually on the asth of May at about ro P. M. he 
went in person to the house of Gangadhar to call the girl. A dis- 
turbance ensued and the accused used his revolver firing first at 

_Hira’s brother Nepal and then on the arrival of the father, at the 
father hitting him on the right arm and then on the chest. 


The accused has made no statement but as gathered from the 
deposition of the manager Mr. Grant and the cross examination of 
other witnesses, the defence apparently is that on the night in 
question after dinner the accused taking the revolver went after a 
barking deer, and crossing a swamp, lost it in the thick jungle 
beyond. He was then near the coolie lines and the coolies fiad- 
ing him there, not understanding his language (he had arrived from 
England only two months before) and possibly misapprehending 
his purpose, set upon him with sticks and stones. In order to dis- 
perse them he used his revolver firing in the air and upon the 
ground. One or more of his shots must have hit Gangadhar. 

That the trial was characterised by grave irregularities cannot 
be gain-said. 

In the case of three police witnesses, a evidence given by 
them in the course of the preliminary inquiry was read over to 
them and treated a3 their examination-in-chief_on the rst part 
thereof in the trial Court, 


A map or plan prepared by the investigating Superintendent of 
Police was not admitted in evidence on the ground that it had not 
been drawn to scale. The jury were thus left without the assis- 
tance a map would have given them in their appreciation of the 
evidence. 


Of the witnesses examined two are (1) Mr. Grant the manager 
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CRIMINAL, of the garden living in the same bungalow with the accused, and- 
oat. (a), Kali Kumar Das the garden clerk. The public Prosecutor 
Gangadhar declined to treat these persons as witnesses for the prosecution. 
Apparently on the application of the defence they were then called 

R.W. L ‘Reed. 
pan by the Court, and no question having been put by the Court 


were ‘cross-examined first by the prosecution, and next by the 
defence. The examination in this manner of two witnesses, 
(and more particularly the examination of the manager) 
who were essentially defence witnesses, was highly improper. In 
the course of the preliminary enquiry, when examined before the 
framing of the charge, the accused stated “I am not guilty. I 
will make a statement later”, In the trial Court there was no 
further examination of the accusedp under the provisions of section 
289 and section 342 of the Criminal Procedure Code though the 
present case is eminently one in which an opportunity of making 
a statement should have been given to the accused. 


Lastly, we comeyto the charge to the jury. The record of the 
heads of the charge begins thus ; “ Matters of law laid down for 
the guidance of the jury, the definition of hurt and grievous hurt 

Fa. and the applicability of Sections concerning right of Private 
_ Defence.” Then follows a statement of the case for the 
prosecution and of the case for the defence practically as 
already set out in this judgment. The charge then concludes 
“you will have to consider whether the absurdities, con- 
tradictions and discrepancies in the prosecution evidence are 
such as would arise naturally or are due to the fact that that story 
is a fabrication.” l | 
It is impossible from this record to say how the law regarding 
the right-of private defence was explained to the jury. There was, 
it appears, no reference to the provisions of section £0 of the 
Indian Penal Code, or of section 105 of the Evidence Act. 
How the evidence was summed up, if at all, does not appear:;- we 
find for instance no reference to the medical evidence in respect 
of the injuries on the complainant, and we can only regard the 
concluding sentence as advocacy and not as a judicial- utterance, 


The absence of any proper charge to the jury and the:irregula- 
rities we have already noticed, constrain us to the conclusion. that 
the trial of the accused was conducted in an atmosphere of preju- 

: dice, and that there has been in effect no trial at all. 

We have been taken over the whole of the evidence. . Upon its 

yalue, we do’ not wish to make ‘any comment.. It is sufficient to 


z 
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say that there is evidence proper for the dispassionate consideration 
òf a Judge and Jury. We must therefore set aside the acquittal- of 
the accused and direct that he be committed to this Court for 
trial. ' ; 


A TIM, Order of acquittal set aside. 


Before Mr. Justice Teunon and Mr. Justice Ghose, 
° _ PURNA CHANDRA SIKDAR AND oTHEfs. 


v. 
AMINUDDI TALUQDAR AND oruers.* 


Adjournment—Froduction of material document—Civil Court closed—Docu- 
ments in Civil Court—Criminal Frocedure Code (Act V of 1898), Sec. 1455, 


Tho case of the first party in a proceeding under section 145 of the Code of 
Criminal Procedure was that they purchased the superior interest in the land in 
| dispute in execution of arent decree, and that after annulment of incumbrances 
in the manner provided in section 167 of the Bengal Tenancy Act, he and his 
burgadars, the remaining members of the first party were in khas possession. 


The case of the petitioners was that they were occupancy raiyats and their 
status could not be affected by proceedings under section 167 of the Bengal 
Tenancy Act and they remained and were in possession. 


In order to enable the petitioners to substantiate their case, they wanted to 


produce documents, such as patfas, kabuliats, copies of judgment and decrees 
then in the Civil Court and which was then closed. They therefore prayed for 
adjournment which was refused : 

Held, that they were „entitled to adjournment. Though the documents by 
themselves would not prove actual possession, in the present case, any proper 
appreciation of oral evidence regarding possession was impossible In the absence 
of the: important documents in question touching the question of status. 


The order refusing adjournment was an arbitrary ‘one constituting a denial of 
justice. 


. Application for Revision under section 435 of the Code of 
Ciiminal Procedure by the Second Party. ` 


Proceeding under section 145 of the Code ‘of Criminal Proce- 
dure, 


* Criminal Revision No. 1092 of 1920. against the order of Babu S, K, Ghose 
Sub Divisional officer of Bagerhat, dated tho arst abên 1930; 
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The material facts appear from the judgment. 

“Babu Suresh Chandra Talukdar for the Petitioners. ° 

Maulvi A. K, Faslal Hug for the Opposite Party. 

Mr. Ashraf Ali for the Crown, ° 
C. Ae Ve 


The judgments of the Court were as follows :— 


This Rule arises out of certain proceedings taken under thd’ pro- 
visions of section 145 of the Criminal Procedura Code. The ini- 
tial order was drawn up on the agth of October, and was served on 
the petitioners 2nd party on the qth November. The date fixed for 
submitting written statements ang adducing evidence was the 46th 
of November. On the 16th the prayer of the petitioners for an ad- 
journment was rejected, and after the examination of an witness for, 
the 1st party, a final order was made in their favour, , 


The case ofthe rst party is that their rst member one Amin- 
uddin had purchased the superior interest in execution of a rent 
decree, and that after annulment of encumbrances in the manner 
provided in section 167 of the Bengal Tenancy Act, he and his 
bargadars the remaining members of the rst party are in khas pos- 
session. | 

The case of the petitioners rst party is that the plots in gues- 
tion include their homestead and cultivated lands, that they are oc- 
cupancy raiyats, that their status cannot be affected by proceedings, 
if any under section 167.of the Bengal Tenancy Actand that they 
have remained and are in possession. 

In order to enable the petitioners to substantiate that case, it 
was necessary for them to produce documents, such as pattas, kabu- 
liats, copies of judgments and decrees then in the Civil Courts and 


‘inasmuch as the said Courts were closed from before the 29th of 


October and did not re-open till the ryth of November, an adjourn- 
ment for that purpose they contend was absolutely necessary. 


It is quite true that documents by themselves will not prove 


„actual possession but obviously, in the present case any proper ap- 


preciation of oral evidence regarding possession is impossible in 
the absence of the important documents in question touching the 
question of status, i 72 

In these circumstances we can only regard the order refusing an 
adjournment at the instance of the petitioners as an arbitrary order 
constitating a denial of justice, i 


Von, XXXIIL] _ Hid COURT, 


We therefore set aside the final order made on the 16th Novem- 
ber: It will be open to the Magistrate to continue the procezding 
from the point reached on the 16th November prior to the order of 
rejecting the petitioner’s prayer for an adjournment and thereafter 
to dispose of the case in accordance with law. 


Ghose, J.—I agree. 
ATN 2 l Rule made absolute. 


' APPELLATE CIVIL. 


` Before Sir John Woodroffe, Knight Judge, and Mr, Justi 
— . Walmsley. 


R. C. SEN. 
2. 


"TRUSTEES FOR THE IMPROVEMENT OF CALCUTTA 
AND ANOTHER*. 


Land acquisition—Surplus land, acquisition of—Notice—One holding—One 
owner—Collector proceeded in acquiring piecemeal owing’ to decision— 
Decision set aside by higher Sane kn uh can then proceed with the 
acquisition of rest. `` 


“A declaraticn may be issued under the Land Acquisition Act fora quantity of 
land consisting of several holdings belonging to different owners. It is thus often 
necessary to make separate awards for different portions of the land covered by a 
single declaration. There is no objection to separate proceedings being taken in 
respect of separate holdings. It is however a different matter where there is one 
holding. The land Acquisition Act refers only to one’ notice, one proceeding, and 
one award to be given, taken and made regarding one holding and one owner- 
“ship. i 4 

“ Where the Collector in obedience to the decision of a Court to which he was 
subject desisted, pending an appeal from that decision, from proceeding with 
acquisition of the portion of the premises affected by that decision, he was not 
debarred from further proceeding with the acquisition, when a Court superior to 
that which gave the decision declared the latter to be erroneous, 


Appeal by the Plaintiff, Manager, Bijni Court of wards. 
® Appeal from Original Decree No. 120 of 1919, against-the decree of Babu 


Sidheswar Chakrabarty, Subordinate Judge, 1st Court, of 24-Perganas, dated the 
13th September, 1918. i 
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Tek Céucutta LAw'journat, {Vor xxxiii, 


Suit for a declaration that the defendants were: not “entitled to 
acquire the land in suit and for an injunction, e oe 


The material facts appear from the judgment. 


Mr. H. D. Bose, Babus Manmatha Nath Mukherjee, Satindra 
Nath Mukherjes and Santimoy Masumdar for the Appellant: 


Messrs. S. R, Das and McNair and Babu Ambicapada Chow- 
@huri for the Respondents. 


The judgment of the Court was as follows : 


. The plaint seeks for a dectaration that the defendants are not 
entitled to acquire the land in suit and foran injunction. By a 
notification of the 16th February 1915 the Government declared 
that a portion of the premises 147 Russa Road amounting to x 
bigha 16 Cottahas and 3 Chattacks was required for public pur- 
poses namely a street. scheme framed by the defendants as Trustees 
for the Improvement of Calcutta. No notice was given under 
Sec. g of the Land Acquisition Act for two years. Meanwhile a 
question arose in two other cases whether the compulsory acquisi- 
tion of surplus land for the purpose of recoupment was authorised 
by the Calcutta Improvement Act. In a case decided in July, 
1916 before Greaves, J the question was answered in the affirma- 
tive. Inthe following month the High Court (Mookerjee and 
Cuming J.J.) held to the contrary namely that recoupment was not 
one of the purposes of the Act. This decision until reversed was 
binding on the Collector. It became obviously necessary that the 
work of the trust so far as it might conflict with this ruling should 
be kept in abeyance pending the recognition of the legality of the 
principle of recoupment. Accordingly on the zoth March 1917 
the Government ordered that unless an owner wished the whole of 
his premises to be acquired the portion outside the roadway which 
was being formed should be excluded from acquisition until the 
the question of recoupment was settled. It is obvious that no 
question of abandonment arises on the facts nor is this alleged be- 
fore us, In pursuance of this policy which was the only reasonable 
one under the circumstances notice was issued: on the goth ‘March, 
1917 for the acquirement of 14 Cattabs 10 Chittaks and 27 Sq. ft“ 
only in lieu of r Bigha 16 Cattahas and 3 Sq. feet as set out in the 
original declaration. It was then ascertained that the portion of 
the premises intended to be taken and actually required for. the 
execution of the scheme consisted mostly of a tank which existed in 
the premises and measured 8 Cottahas 4 Chittaks and 34 Sg. Ft 
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The -plaintiff objected to the acquisition of any portion of the pre- 
mises ptherwise than the area last mentioned. The plaint alleges 
an assticance by the Collecter that the acquisition would be con- 
fined to this area. But this is denied and itis not argued before 
us eithér that there was any abandonment of right or agreement 
restricting acquisition. The argument for the appellant is con- 
fined to the point that the Act does not allow what has been. called 
piece-meal acquisition. An award was made on the agth May 
191f in respect of this eight Cottahas odd. 

Meanwhile an appeal was filed to the High Court in its Appel- 
late Jurisdiction against the decisidn “of Greaves J. (of 17th 
‘July‘r916) and was heard by Sanderson C. J., Woodroffe and 
Chifty JJ. This Bench [see Mani Zall v. Trustees for the Improve- 
ment of Calcutta (1)] being in disagreement with the decision of 
Mookerjee and Cuming JJ. Trustees for the Improvement of Calcutta 
v. Chandra Kanta Ghose (2) above mentioned referred the question 
of recoupment toa Full Bench which held on August 14, 1917 
(Chatterji J dissenting) that the Calcutta Improvement Act does 
authorize the Board of Trustees to acquire land compulsorily for 
purposes of recoupment, that is by selling or otherwise dealing with 
.the land under section 81 or by abandoning the land on considera- 
tion of the payment ofa sum under section 78. Subsequently the 
decision of Mookerjee and Cuming, J.J. was reversed by the Privy 
Council [Trustees for the Improvement of Calcutta v. Chanda 
Kanta Ghose (3)], who adopted the view as to recoupment taken by 
the Full Bench. There being after the decision of the Full Bench 
an authoritative decision on the question of recoupment, the Col- 
lector on the 7th November, 1917, gave notice that he would ac- 
quire the balance of the land mentioned in the declaration of 
‘16th February 1915.,- To this objection is taken ‘the argument be- 

.ing that the Land Acquisition Act contemplates one declaration, 
one notice, one proceeding and one award and as there was already 
one proceeding and award in respect of the 8 cottahs odd it is con- 
tended that the power to take action under the Act was exhausted 
and the subsequent acquisition was without jurisdiction. We must 
distinguish between two cases of what have been called piece-meal 
acquisition. A declaration may be issued for a quantity of land 
consisting of several holdings belonging to different owners, It is 
thus often necessary to make separate awards for different portion 

(1) (1917) 1. L. R. 45 Cale. 343 3 27 C. L. Jale. 
(2) (1916) 1. L. R. 44 Cale. 219; 24 C. L. J. 246. 
(3) (1919) I. Le R. 47 Cale. 500 P, C. ; 32 C. L. J. 65. 
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of the land covered by a single declaration (See Executive Instruc 
tions Government of Bengal Ch. V. 554); There is no objection to 
separate, proceedings being ‘taken in respect of separate holdings. 
Iti is however a different matter where (as here) there is one holding. 
In such a case it does not seem reasonable to hold thaf there 
can'bé ‘a piecemeal acquisition, Had it therefore not been-for.the 
judicial decisions to which I have referred I should have been dis- 
poséd'to'hold’ that the proceedings were not valid as the Act 
refers only to one notice, one proceeding and ‘one award to be 
given, taken and made regarding (in ‘my ‘opinion) one holding and 
one ownership. But in the present case the Collector was ‘prevent- 
‘ed from following this course by the decision of the High. Court 
(44 Cal. 219).' Ifin this partioular case an injunction had-been 
‘granted and ‘proceedings held up regarding portion of the 
land declared for acquisition and proceedings had gone on 
‘as regards the rest, it could not have been contended that further 
‘proceedings were barred if and when the injunction was removed. 
This is not the case here but the principle applies. There wasa 
decision, though in another suit: which the Collector was bound 
` to respect even though: it had been passed in relation to other 
premises, He could not'have gone on to acquire the whole land 
‘in ‘the téeth' of the High Court decision against . -Tecoupment, 
‘When however the Full Bench affirmed the principle of recoupment, 
thé Collector was free to proceed with the acquisition and did so. 
It would be anomalous and un‘air to hold that because the Collec- 
tor in obedience to the decision of a Court to which he was subject 
desisted, pending an appeal from that decision, from proceeding 
with the acquisition of the portion of the premises affected by that 
` decision, ‘he was thereby ‘debarred from ‘further proceeding with 
thè acquisition when a Court superior: to that. which gave the deci- 


“ sioh declared the latter to be: erroneous, I am of opinion there- 


‘ fore that the proceedings compia ‘of were valid and dismiss the 


` the appeal with costs, 


Walmsley, J.—I agree. 


7 a. mee Appral dismissed, 


VoL.. POL] |. -BIGH court, be 5 


Before Mr. Justice Prinsep and Mr. Justics O Kina 
* e+ RAM KANIE MANDAL AND OTHERS 
8 ne Soar Be a fe = h 


* GUNESH CHUNDER SEN AND OTHERS." 


“Bjectment-—Holding, portion of. 
~ Alandlord cannot break up his tenant’s tenure by declaring that he has no 
longer any right to the portion of it although he still holds the remainder. 

A suit to eject a tenant on service of notice froma portion ‘of the holding on 
the ground that he refused to pay him, the landlord, any rent for that poison; is 


e > 


not maintainable. 
- Appeal by the Defendants. 
aSuit-for ejectment, . 
The material facts appear from the judgment. 


Babus Umakali Mookerjes and Karunasindhs cine aa ioe the, 


Appellants, 
Dr. Troilukko Nath Mitter for the Respondents, 
The judgment of the Court was delivered by 
“ Prinsep, J.—Khoodiram-Dey the defendant No. s is s the tenant 


of the plaintiff. In execution of decree for arrears. of rent the plaintiffs . 
attached three bighas of land which form the subject matter of the ` 


‘present suit, as well as other lands, on the ground that this was the 
property of the judgment-debtor and held by him as their tenant. 


The other defendants intervened stating that the three bighas had. 
been sold to them by Khoodiram Dey and were situated in Chor- 


ghara which belonged to another and neighbouring Zemindar. 
` The Court in execution ordered the three bighas to be released 
from- attachment on the ground that they were in the possession 


of the present Defendants, the judgment-debtor Khoodiram having 


no longer any right, title and interest in them. The plaintiffs now 
sue all these parties claiming the right to eject the defendants r to 
3 on service of notices because they refused to pay the plaintiffs 
any rent. 

The case was originally tried in this Court solely on the ground 
of limitation and it was then held that the suit was barred under 
Article 11, Schedule 2 of the Limitation Act of 1877. On review 
of judgment the order of the civil Court in execution was placed 
before me and I then held for reasons separately given that this 

© Appeal frem Appellate Deceee No. 2454 of 1880, against the Decree of the 
District Judge of Birbhum, dated the 14th September, 1880, affirming that of the 
Sudder Munsiff of Birbhum, dated the 8th July, 1680. 
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provision of the law of limitation would not apply, the present 
suit being governed by the ordinary rule of twelve years limitation. 
The application for review of judgment was accordingly granted 
and the case has now ben re-heard. 

It is clear that the plaintiffs would, in no view of their case, be 
entitled to a decree for ejsctment. In their plaint they have stated 
that these three bighas formed portion of the under-tenure held 
by Khoodiram. Ifthis be so, they cannot break up Khudirgm’s 
tenure by declaring that he had no longer any rights to this portion 
of it although he still held the, remainder. It is however pressed 
on us that the plaintiffs having asked for a decree declaratory of 
their title to these lands as forming portion of their Zemindary the 
suit should not be entirely disnfissed The lower Courts have‘no 
doubt found this point in favour of the plaintiffs, but such an order 
can really have no effect, since the z:mindar of Chorghara'is no ` 
patty to the present suit. The plaintiffs have thus rendered them- 
selves liable to hav: the suit dismissed, but we are disinclined to 
decide the case in this manner having regard to the length of time 
that this matter has been before the Courts. Under the circums- 
tances we will allow the case to be retried, leave being given to 
the plaintiffs to make the zemindar of Chorghara a party, but we 
think that the plaintiffs should pay all costs up to the present 
time. | í 
It will be necessary for the plaintiffs to show that the suit is not 
barred by limitation, that is to say, that the three bighas have within 
twelve years next before the date of iostitution of suit, or rather 
from the date that they make the zemindar of Chorghara a party 
to the suit, formed portion of the tenure of Khoodiram and that 
they, the plaintiffs have received rents from these lands as portion 
of the under-tenure or that the lands have formed portion of their 


zemindari. 


A zd 


j 


iy 
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Before Sir Wiliam Comer Petheram, Knight, Chief Justice, 
° and Mr. Justice Tottenham . 


ATAL CHUNDAL AND OTHERS 
y. 
KEDAR NATH MOOKERJEE.* 
Ejectment—Notice to quit as regards portion of a holding, if valid. 

As notice to quit isa notice intended to terminate the tenancy between the 
landlord and the tenant. Where the notice relates only to a portion of the hold- 
ing, it is not good in law so far as the portion js concerned. Ifhe t:rminates any 
portion of the tenancy, he terminates the whole contract and if the tenant elects 


to retain any portion of his holding that in like manner breaks the bargain and is 
the gommencement of a fresh contract. , 


Appeal by the principal Defer.dants. 

Suit to eject tenants from a tank forming a portion of their hold- 
ing. 

The material facts appear from the judgment. 

Dr. Rash Behari Ghose and Babu Turach Nath Sen for the 
Appellants, a 

Babus Srinath Das and Joges Chandra De for the Respondent. 

The judgment of the Court was delivered by 


Petheram. C. J.—This was a suit brought by the plaintiff to 
eject the tenants from a tank forming a portion of their holding. 


Several objections bave been taken to the decree of the Lower 
Appellate Court, but it seems'to us necessary to notice only one 
of them because upon that one alone we think it clear that tha 
appellant is entitled to succeed and that the suit of the Plaintiff must 
fail. 

The suit purports to be based on a notice to quit, but all that 
the plaintiff alleged or attempted to prove was that he ‘had. desired 
the defendant, the tenant, to.give up a certain tank which formed 
a part only of his holding. The alleged notice therefore had not 
the effect of terminating the tenancy. . We understand that a notice 
to quit is a notice intended to terminate the tenancy between the 
landlord and the tenant. The District Judge considered that al- 
though the notice ‘related only. to a ‘portion of the holding, it was 
gocd in law so far as that portion was concerned ; that it was in the 

è Appeal from Appellate Decree No. 458 of 1887, against the decree of R. F. 
Rampini, Esq., Officiating District Judge of Burdwan, dated the 15th December, 


1836, reversing that of Babu Nando Lal Dey,‘Munsiff, Boodbood, dated the 23rd 
February, 1886. 
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Çivit. option of the plaintiff to allow the-tenancy- to remain as to the rest 
1837. of the holding, although it was in the option of the defendants to” 
mad decline to hold the rest if one portion were taken away from him. 

Kedar. It seems to us, however, that the Judge was mistaken in suppos- 


sing that any such option exists in the landlord. Ifhe terminates 
any portion of the tenancy, he terminates the whole contract and if 
the tenant elects to retain any portion of his-holding, that in like 
manner breaks the bargain and is the commencement of a Sa 
contract. . ‘ i 

` We think, therefore, that there was no valid notice to’ quit’ served 
in this case and that the plaintiff is not entitled to maintain this 
action. That being so, we reverse the decree of the lower Appel- 
late Court and restore that of the Munsiff by which the suit was di i3- 
missed with costs, 


A. T. N, ' "Appeal allowed. 


Petheram, C. F. 


fs 


Before Mr. Justice Pigot and Mr. Justica Beverley. 
BHIMRAM MARWARI . 


Civik. 
1889. : D 
ng . MAHARANEE HURA SOONDERY DABEE* 


April, £0, 160 
Ejectment— Holding, portion of—portion of holding transferred. 


- A suit for ejectment of a tenant from a portion of the holding transferred, is 
not maintainable, as he still holds the remainder. Ram Kanie v. Gunesh (1) 
followed. Tirthanund v. Butty Lah (2) distinguished. 


‘Appeal by Defendant No, 2. 

Suit for ejectment. 

“The material facts appear from the judgment. 
Mouloi Sirajul Islam for the Appellant, 


Dr. Troilukho Natk Mitter for the Respondent. ' 
C A. Y, 


© Appeal from Appallate Order No. 470 of 1888, against the order of Babu 
. Rajendra Kumar Bose, Subordinate Judge of Birbhum, dated the oth Novem- 
ber, 1888, reversing that of Babu Jadoo Nath Gossami, Sudder Munsiff of Birbhum 
dated the rath May, 1888." 

(x) (1883) 33 ©. L. J. 513. G) (1878) 1. L. R. 3 Cale, 774. 


Vou. XXXIIL) - ` HOH COURT, 


The judgment of the Court was delivered by 

Pigot J. This case, we ara of ‘opinion, is concluded by the 
judgment of this Court in the appeal from Appellate Decree No. 
2454, of 1880 (2) referred to in the judgment of the Subordinate 
Judge as being a case not in point in the present instance. 

The question before us arises thus :—-A portion of the tenure 
has been sold to the two defendants who -have appeared by the 
‘defendants the owners of the tenure some. of which owners although 
named as defendants in this suit have not been summoned. The 
plaintiff claims a right to recover possession of that portion of the 
tenure, relying upon the case of Zirthanund v. Mutty Lall (1). 
The Subordinate Judge reversing the decree of the First Court has 
given her a decree. We are of opinion that the passage in the judg- 
ment in Ram Kanie v, Gunesk Chunder (2), which we are just 
about to refer to, concludes the plaintiff, respondent, in this case. 
The passage runs thus: “It is clear that the plaintiffs would, in 
no view of their case be entitled to a decree for ejectment, In 
their plaint they have stated that these three bighas formed portion 
of the under-tenure held by Khoodiram. If this be so, they 
cannot break up Khudiram’s tenure by declaring that he had no 
longer any rights to this portion of it, although he st Il held the 
remainder”. In the case of Zirthanund v. Mutty Lall (1) it is to 
be noticed, as appears in the judgment at page 775, that the res- 
pondent tenant had repudiated the tenure and had transferred it to 
different persons‘of whom the defendant in that case was one. Here 
the tenure is an existing tenure, and upon the authority of the case 
just referred to, we think that the right to ejectment cannot be 
‘sustained. Apart from that consideration we should have been 
~ unable to affirm the decree of the lower appellate Court come to in 

the absence of the owners of the tenure 6 the validity of whose alie- 
nation is challenged. 

We allow the appeal, set aside the decree of the Subordinate 
Judge, restore that of the Moonsiff, and allow the appellant his 
costs throughout. We asses the hearing fee at three gold 
mohurs. 

A. T Ma ed oo Appeal Allowed, 

(1) (1878) 1. L. R. 3 Cale. 774+ (2) (1883) 33 C. L. J. 513. ' 
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Before Sir William Comer Petheram, Knight, Chief Pisten, 
and Mr. Justice Macpherson. 
DURGA CHURN ROY AND OTHERS ; 
D. e 
PANDUB NATH.* 
Ejectment—T vransfer of part of ‘holding—Holding, if forfeited. 
- When the tenants are in possession of the land leased to them, the andlord 


cannot put an end to the tenancies as regards parts of the land and maintain 


them as regards the rest. Thetholdings are not necessarily forfeited, becaire the 
'raiyats have transferred parts of the Holdings. 

Appeal by the Plaintiffs, 

Suit for ejectment, ` >`. . 


- The appeal was heard in the first instance by Mr. Justice Kam 
‘pini. ` 


The material facts appear from the following considered judg: 
ment of 


-Rampini, J.—In this case, the plaintiff sues to E the de- 
_fendants from parts of two holdings, which are held under the 
plaintiff by Jiban and Nilmani Chang. The defendants say they 
„ hold the parts of the holdings by transfer from Jiban and Nilmani 
Chang. The Munsiff dismissed the suit. The Sub-Judge .gave the 


Plaintiff a decree. He held that the holdings in question are not 


transferable and that the defendants are mere trespassers as regards 
the plaintiff, 
The defendants appeal and say y the suit is not maintainable. I 


“think this contention is right. The plaintiff cannot sue to eject 


_ from portions of the holdings. The defendants may have no rights 
Jin the land, But the question is, can the plaintiff maintain the ac- 
tion ; on his own showing, I think he cannot. Jiban aud Nilmani 
Chang are the raiyats of the holdings. Their tenancies still sub- 
„sist. They are still in possession of parts of the land leased to 
“them. The plaintiff therefore cannot put an end to the tenancies 
as ‘regards parts of the land and maintain them as regards the rest. 
His remedy is to sue Jiban and Nilmani Chang for the whole rent 
of the holdings. The holdings are not necessarily forfeited, be- 


_ cause the raiyats have transferred parts of the holdings. 


® Letters Patent appeal against the decree of Mr. Justice Rampini, dated the 
14th June, 1893 in Appeal from Appellate Decree No. 1440 of 1892, against the 
decree of Babu Dwarka Nath Mitra, First Subordinate Judge of Tipperah, dated 
the 14th May, 1892, reversing that of Babu Sasibhusan Sen, Munsilf of Murad- 
nagar, dated the sth August 1890. 


> 
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This has already been decided by this Court on three occasions 
"See Atal Chundal v. Kedarnath Mookerjee (1), Bhimram Marwari 
v. Hura Srondery \Dabee (2), Chandra Mokun v. Bisseswar 
Chatterjee (3). 

I therefore hold that the plaintiff has no cause of action and de- 
cree the appeal with costs. 

Against this decision, the plaintiffs appealed under section 15 
of the Letters Patent. 

Sir Griffiths Evans and Babu Akhil Chunder Sen for the 
Appellant. 


Moulvi Serajul Islam for the Respondent. 
ihe judgment of the Court was delivered by 


‘Petheram, C. J.—We think in this case that the judgment of 
Mr. Justice Rampini is right and moreover we think that he has 
given sufficient reasons for his judgment and if any other reasons 
were required the only reasons which I could give are those which 
I have -already given ina case of the same kind which is to be 
found in the current number of the Indian Law Reports, Calcutta 
Series, Kabil Sardar v. Chandra Nath (4). This appeal must be 
dismissed with costs, 


AT O L, P. Appeal dismissed. 
(1) (1887) 33 C. L J. 515. (2) (1889) 33 C. L. J. 516. 
(3) G 892) 1 C. W. N. 158. {4) (1892) L L. R, 20 Calc. 590. 


[This decision was cited with approval by Banerjee, J., in Durga Frasad v. 
Doula Gasee (1894) 1 C. W. N. 160 (161) and by Mookerjee, A. C. J. in Moshen« 
uddin v, Bhagaban (1920) 32 C. L. J. 286 (290)—Rep]. 
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2° PRIVY COUNCIL... 


` PRESENT :: Lord Buckmaster, Lord Phillimore, Mr. Ametr Ali i 
and $ Sir Lawrence Jenkins S 


“THAKUR ‘SITLA BAKHSH SINGH 
: oO 
THAKUR SITAL SINGH AND OTHERS- eet: 
‘(ON APPEAL FROM THE COURT oF THE Juvr IAL COMMISSIONER 
4 * of Ovni 


‘Oudh Estates Act (I of 1869) ss. 8, 14, 15, 22—Construction—Talukdars in Oudh 
“ Person who would have succeeded according to the provisions of the Actg— . 
= The immediate next hetr—-Bequest to any one but such ‘immediate next 
. heir breaks line of succession—Limitations in Clause 11 of s 23, Effect of 
that Clause—Whether it excludes rule of primogentture—“Ordinary law’! — 
_Oudh Estates (Amendment) Act, 1910 (United Frovinces Act LI of 1910)— 
its retrospective effect. 


Under the Oudh Estates Act, I of 1869, a bequest to anyone other than the 
immediate next heir breaks the line of succession, ousts the apecial limitations 


provided ‘by the Statute, and makes the property subject to the ordinary law of 


succession. 


Under the anan Act, III of 19109, it is not necessary in order to save the 
limitations, that the bequest should be to the immediate next heir : but though in 


‘certain respects ‘that Act is retrospective, it has no application to cases where the 
‘succession opened before it was passed. - 


~ Semble, that when section 22 of the Act applies: Clause 11 provides special 
limitations, and does not simply remit the successicn to the unqualified ordinary 


‘law of the religion and tribe of the last taluqdar: and that in cases coming under 


List 3 (specified in section 8) the rule of primogeniture wi still operate. 


Consolidated appeals from a decree of the Court ofthe Judicial 
Commissioner of Oudb, dated September 15, 1916, varying a decree 
of the Subordinate Judge of Barabanki. 


“The question for determination in this appeal was whether the 


succession to the estate concerned was governed by ‘the rule of 


primogeniture or by the crdinary provisions of Hindu Law. 


The facts are sufficiently stated in their Lordships’ judgment. 
The trial Judge held that succession was governed by the rule of 
lineal primogeniture and that the present appellant was entitled to 
the whole estate : Lut-the Judicial Commissioners modified this by 
finding that the ordinary Hindu law applied, and that respondent, 
as equidistant reversioner with appellant, was entitled to one wak 
of the conic 
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De Gruyther K. C. (Hyam for Dube with hii) for Appellant + 
submitted that the rule of primogeniture was still applicable. He 
narrated the history of the Act aad referred to Sykes’ Compendium 
of Oudh Taluqdari Law, pp. 385, 386, 391. “The actual sanad was 
not forthcoming, but both parties were agreed that it wasin the 
form printed at page 386 of Sykes. He contended that Dilraj Kun- 
war did not take under the will, but under the Act ; that the be- 
quest to her was contingent on another which lapsed and that there 
was an intestacy : and that she only had a woman’s estate of inberi- 
tance, If however it were held that she took under the bequest by 
Sher Bahadur Singh, he submitted that “section -t4 of the Act 


applied as she was a person who would have succeeded wader the 


. Act. e 


[Dunne K. C. for respondent: This is an entirely new- case, 
never before raised. She comes under section r5. In the 
Judicial Commissioner's Court it was admitted she was not a person 
who would have succeeded to the estate under the Act.] Ses 

Any admission to that effect was an admission oya a pleader òn a 


- matter of law, and is not binding, 


The amending Act of 1910 operates retrospectively. Section 14 
of tbat Act remodels section 22 of the old Act. Whoever succeeds 
now comes under the new Act. A bequest to a person 10 the ling 
of succession does not take the case out of the Act. Dilraj Kunwar 
was such a person: vide su sections (9) and (15)-o0f section 14 of 
the amending Act. 

If Dilraj Kunwar be held to take an abséliite estate under the 
will, the succession is regulated by Clause rı of section 22 : it is to 
be according to the ordinary lıw to which persons of the religion 
and tribe of the taluqiar are subject. The meaning of the phrase 
s ordinary law” was discussed by the Board in Brij Indar Bahadur 
Singh v. Ranee Janaki Kuar (1). Another case relating’ to 
the same taluq is Jagdish Bahadur v. Sheo Partab Singh (2), 
which lays down that the estate may descend as an impartible estate 
even though the ordinary law applies. The ordinary law here 
includes the rule of primogeniture. Counsel referred to the follow- 
ing additional cases :—~ 

Achal Ram v, Udai Partad Addiya Dat Singh (3) ; Ran Bijai 
Bahadur Singh v. Jagatpal Singh (4); Narindar Bahadur Singh v, 

(1) (1877) L.R. 5 I. A. 1 (14); 1 Cy Le R. 318. 

(2) (1901) L. R. 28 1, A. 100; 1. L. R. 23 All. 369.- - 
(3) (1883) L. R. r1: L A. 5t; L L. R. 10-Cale. grr. 
(4) (1890) L. R, 171. A. 173; L L, R. 18 Cale, 171 
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Ackal Ram (1); Balraj Kunwar v, Jagaipal Singh (2) ; Debi: 

Baksh Singh v.. Chandravan Singh (3) ; Murtata Husain’ Khan v, 

Muhammad Yasin Ali. Khan (4). e 
Dunne K, C. (Amien Jackson with him) for Tapada: It is 


now alleged that Dilraj Kunwar came in on an intestacy under | 
the “ ordinary law” ‘by virtue of section 22 (11). -But she could . 


not have come in if there. were a law of lineal primogeniture at all, 
I contend that she came in under the will, that section.15 of the 


Act appliéd, and that therefore the succession is the same as though. - 


she had. bought and is governed by the ordinary Hindu Law. 
Their case in the trial Court’ was that the mother came in under the 
will, but-was swept back into the Act by the amending Act. 

(Lord(Phillimore : The succegsion opened out when she digd 
in 1906—before the amending Act was passed). 

The.edses to which-reference has been made as.to the construc- 
tion of section 22 (11) are list 2 cases, Under that list you sa a 
class with a custom of impartibility : butin list 3 this is not so: 
depends upon the.sanad. 

The-whole meaning of Brij Indar Bahadur. Singh 1 v. aa 
Kuar (5), is tbat the sanad is superseded by the Act. If the law 
to be applied is the ordinary law plus the sanad, I say Dilraj 
Kunwar fell under section 15_of the Act: if itis ‘he ordinary law 
without the sanad, we both take under the Mitakshara. 

. De Gruyther K. C. replied. My case is that the mother falls, 
within section 14 of the Act and the succession to her is governed | 
by section 22 (11), -The object of Government throughout has. 
been to prevent partition, and the sanads and Acts should be cons- - 
trued favourably to that object. The estate is impartible and as 


between the rival claimants we are entitled to succeed. 


: CAV 
Their Lordships’ judgment was delivered by 


Lord Phillimore—This appeal turns upon the construction — 
of the Oudh Estates Act, No. 1, of 1869, an Act, the construction 
of which has been frequently before this Board, It arises in the 
following circumstances :— 

One’ Sher Bahadur Singh was the holder of a taluga entered - 
in the rst and 3rd lists enumerated in section 8 of that Act. He 
died on the roth June, 1899, having made a will dated the 1st 

‘(1) (1893) L. R. 20 1. A. 77; 1. L. R. 20 Cale. 649. 

(a) (1904) 31 1. A. 132; 1. L. R. 26 en 493. 

(3) (1910) L. R.'g7l. A. 168. `. 

(4) (1916) L L. R. 38 All. 552 -< 

(5) (1877). L. R. 5 L A, 15 1 C. b, R. 313, 


Vor: XXXIII.) PRIVY COUNCIL. 


December,’ 1895. The will contained a bequest of the taluga in 
favour of his wife, who, however, died in his lifetime, then of his 
mother, Dilraj Kunwar, and then of his daughter. 

-There might be points of difficulty as to the construction and 
efficacy of the bequests, but their Lordships agree with the Courts 
in India that in the events which actually happened, Dilraj Kunwar 
obtained an absolute estate under the terms of her son's will. She 
entered into possession and died on the rath July, 1906. There- 
upon the present disputes arose. 

The appellant claimed to be the proper successor under the rule 
of ‘lineal primogeniture, as sixth in” déscent from the common 
ancestor. His original opponent, Kirat Singh, asserted that the 
appellant was seventh in descent, while he was sixth, and’ also dis- 
puted the seniority of the appellant’s line. i 

‘Both parties set forth their claims in suits against Sher Bahadur 
_ Singh’s daughter, whom they treated as a trespasser. It was deter- 
mined early -in the proceedings that the daughter had no-title, and 
that the dispute really was between the appellant and ‘Kirat Singh:; 
that Kirat Singh was-wrong in his contention that the appellant was 
_ seventh in descent ; that both parties were in the same degree ; and 

that the appellant was in the senior line, and would be panied if 
the'rule of male lineal primogeniture applied. 

During the course of the litigation; Kirat Singh died, and TAA 
upon his brothers, Sital Singh and Debi Singh, appeared as respon- 
dents. The Subordinate Judge decided-in favour. of the appellant 
against Sital Singh and Debi Singh in their capacity of representa- 
tives: of their dead brother. 

Sital Singh and Debi Singh appealed to the Court of-the -Judicial 
Commissioner, and put forward a case in their own right, contending 
that the estate bad by virtue of section 15 of, the Oudh Estates, Act 

. been. taken out of the line of succession established by the Act, 
and that consequently the ordinary rule of inheritance according to 
the Mitakshara law applied, and that they as equal in degree with 
the appellant were entitled to share with him i in the inheritance. 
The Court of the Judicial Commissioner allowed this amended 
claim to be preferred, and decided in favour of the two brothers of 
Kirat Singh that the estate passed according to the ordinary Mitak- 
shara law, and that therefore the appellant was only entitled to half 
the property, the other half going to the two brothers. Debi Singh 
has sold his share to his brother, who is the contesting respondent 
in this appeal. 

If therefore the rule of male lineal primogeniture applies, ` the 
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appellant is: entitled to the whole property. On the’ other hand, if 
the inheritance is to follow the rule of the Mitakshara, the contesting 
respondent in his own right arid that of his brother is, ‘as the Court 
of the Judicial Commissioner decided, entitled to share with the 
appellant, each taking half. i EN 7 ey 
The material’ provisions of the Oadh Estates Act are the fol- 


lowing: Section 8 provides for the formation of six lists, of which. 


the first three are important for the consideration of. this case. They 
are as follows :— : ; ; 
First—A list of all persons who are to be considered talugdars 
:within:the meaning of this “Act, ` 
; Second,—A list of the taluqdars whose estates, according to the 
-clistom’ of the family of and before the thirteenth day of February; 
1856, ordinarily devolved upon 4 single heir. f 
` Third.—A list of the taluqdars, not included in the second of 


‘such list, to whom sanads or- grants have been or may be given 
or made by the British Government, up to. the date fixed for the 


:closing of such lists, declaring that the succ2ssion to the estates 


comprised i in such sanads or grants shall thereafter ba regulated by 
- the rule of primogeniture. 

This taluga comes into the first and third lists, while most of 
the decisions to which reference has been made in the argu nent 


“have regard to taluqas coming into the first and second lists. 


` Section 22 provides for the succession to all intestate taluqdars 

‘whose names shall be inserted in the second or third lists. There 

are ten clauses providing for descent to named heirs, and then 
comes the eleventh clause, which is as follo vs :— 

“ Or in default’ of any suca descéadant, thea to euch persons 

as would have been entitled to succeed to the estate uader the 


‘ordinary law to which’ persons of the religion and tribe of such 
‘taluqdar or grantee, heir or ‘legatee are subject.” | 


“Every taluqdar is, however, competent to dispose of his 
property under certain conditions, either by deed or will; and if any 


such deed or bequest.breaks the line of succession the taluqa ceases 


.to be regulated by the special provisions of the Act and becomes 


subject to the ordinary laws of inheritance. If, however, the trans- 
fer or bequest is to the next heir in succession, such transfer or 
bequest does not break the limitations, Under the amending Aet, 
(Act,3 of 1910), it is not, necessary-in order to save the limita- 
tions that the transfer or bequest should be to the immediate 


next heir ; but this Act having been_ passed. since the succession 
RS EEN : is 
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in ‘dispute opened, bas no bearing upon the present case, notwith- 
standing that in certain respects it is made retrospective. The 
sections in the original Act which provide for the alternative con- 
tingengy are in terms as follows :— ` i 


“XIV. If . . . any talugdar or grantee, or his heir or 


legatee, shall hereafter transfer or bequeath the whole or any 
‘portion of his estate . . . to a person who would have 
succgeded according to the provisions of this Act to the estate 
or a portion thereof if the transferor or testator had died 
without having made the transfer eor. intestate, the transferee 
or legatee and his heirs and legatees shall have the same rights and 
powers in regard to the property to which he or they may have 


becbme entitled under or by virtue ‘Of such transfer or bequest, and ` 


shall hold the sama subject to the same conditions and to the same 
rules of succession as the transferor or testator. 

“XV. if . . . any taluqdar or grantee, or his heir or 
legatee shall hereafter transfer or bequeath to any person not being 
taluqdar or grantee the whole or any portion of his estate, and such 


person would not have succeeded according to the provisions of this” 


Act to the estate, or to a portion thereof, if the transferor or testator 
had died without having made the transfer and intestate, the trans- 
fer of and succession to the property so transferred or bequeathed 
shall be regulated by the rules which would have governed the 
transfer of and succession to such property if the transferee or 
legatee had bought the same from a person not being a taluqdar or 
grantee,” 


The appellant says that he is the successor to the whole taluqa, ` 


because the principle of male lineal primogeniture applies, even 
though recourse is had, a3 it must bein this case, to Clause 11 of 
S.ction 22, and because, according to his contention, the bequest 
to Dilraj Kunwar was not one which falls under section 15 and 
breaks the limitations, buta bequest to the next heir under Sec- 
tion 14. ` 


The respondent has two grounds of defence. First, he says. 


when Clause 11 is reached special limitations disappear, and tha 
succession under this clause is according to the ordinary law and 
no longer according to the law of primogeniture. Secondly, he says 
that if Clause rr still provides special limitations, then Dilraj Kun- 
war was not next heir to her son, and the bequest to her was nota 
bequest to the next heir, but broke the line of succession, and 
therefore made the property thenceforward subject to the ordinaty 
law of succession, that is according to the Mitakshara.’ 
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P.C. Their Lordships will proceed to, consider together both grounds 


ign. ` of defence adopted by the respondent. If Clause rr shorfid be” 
Sitla Bakhsh treated as providing special limitations, then though the descent 


. Sita! is to be according to the ordinary law of the religion and tribe, 
—_ yet this ordinary law operates only so far as itis not inconsistent 

Lord Fhillimore. rn 5 . 3 i : 
with the over-riding consideration that the succession is to be 


i governed by the rule of primogeniture, which implies also impar- - 
tibility. om 
The cases upon the construction of the Oudh Estates Act 
which have been brought fo their Lordihips’ notice are the 
following :— 

Brij Indar Bahadur Singh v. Ranee Janki Koer (1), decided in 
1877, is a case where the taluqa was entered in tħe second list, But 
where there had been a sanad of earlier date than the Act of r869 
granted to a widow lady, by which the estate was to descend to the 
nearest male heir according to the rule of primogeniture. Their 
Lordships held that the taluga having been placed in List 2, which 
merely requires that the property should devolve upon a single heir, 
and the original grantee being a woman, the Act superseded the 
sanad, and the estate descended to her daughter as heir according 
to the Mitakshara law, no special custom being proved. 

Similarly in Achal Ram v. Udai Partab Addiya Tat Singh, (a), 
decided in 1883, also a case ofa taluga in the second list, their 
Lordships held that the estate did not descend according to the rules 
of primogeniture, and that the plaintiff, who did not prove that he 
was nearer in degree than some other relations, had not made out his 
title. i 

Dewan Ran Bijai Bakadur Singh v. Rae Jagatpal Singh, (3) 
decided in 1890, is a third case of a talugqa in List 2, and one in 
which, nearer heirs having failed, the descent was regulated by 
Clause 11 of Section 22. The principle of impartibility gave the 
estate to the elder brother, unless he was excluded by the general 
Hindu law as being insane, which in the event, their Lordships 
found he was not. 

In this case the decision: that the estate remained impartible 
though the succession was under Clause rr seems to show that 
Clause rı does provide special limitations, aud does not simply 
remit the succession to the unqualified ordinary law of the religion 
and tribe. 

(1) (1877) L- R.5 1. A. 1;16C. L, R. 318. 

(a) (1883) L. R. 111. A. 51; i L, R. 10 Cale. srr, 

(3) (1890) L. Ra 17 L A. 1733 L L. R., 18 Cale, 111, 
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Narindar Bakadur Singh v. Achal Ram (x), decided in 1895, 
is a case relating to the same taluqa as that which came under con- 
sideration in chal Ram v. Udai Partad (2), the purport of the 
decision now being. cited is that when the case comes under List 2, 
there being no rule of primogeniture, degree prevails over line in 
the ascertainment of the heir, but where the degree is equal the 
line prevails. The case follows the previous decisions, but has been 
` specially relied upon, because of certain observations made in the 
course of the judgment. They are as follows :— 


" Counsel has suggested that in a case of distribution ordered f 


by the r1th sub-section of the aznd section of the Act of 1869, 
the family custom is not to be taken into account, Their Lordships 
consider that the effect of the 11th Sub-section is simply to refer the 
parties to thé law which would govern the descent of the property 
when the special provisions of the Act are exhausted. That law 
clearly takes in the family custom, and that law will in this case 
carry the estate to the one single heir, acd that single heir must be 
pronounced to be Jubraj in preference to the plaintiff. ” 

The expressions in this passage are not precisely the same as 
those used in other judgments of the Board. Butthe result and 
also the mode of reasoning are the same. The passage should not 
be taken by itself, but in conjunction with an earlier passage in the 
judgment : “ the effect of that (being placed in List 2) is that the 
eatate is labelled as one which according to the custom of the family 
descends to a single heir, but not necessarily by the rule of lineal 
primogenitura.” When, therefore, their Lordships say that the law 
takes inthe family custom, they mean that the law takes in tha 
limitations provided in List 2, With this explanation there is no 
difficulty about the case. .It falls into line with the others, and 
confirms the view that the limitations under Sub-section or Clause 
11 are still limitations under the Act, and not mere returns to the 
ordinary law. 

Jagdish Bahadur v. Shco Partab Singk (3), decided in igo, 
relates to the same taluga as in Bij Jadar y. Ranee Janki Koer (4). 
The Board decided that if the descent toa taluga is to be traced 
under Clause rr toa person entitled under the ordinary law of 
the religion and tribe, it is still subject to the provisions of the Act 
and descends as an impartible estate ; and after considering an al 

(1) (1893) L. R. 20 I. Ae 77; 1. L. R. 20 Calc, 649- 

(2) (1883) L. R. 111, A. 51. 


(3) (1901) L. R. 28 I. A. 100; I. L. R. 23 All. 369. -> 
(4) (1877) L.R 5L A 1;10 L,R. 318, : ' 
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leged custom under which the later-born son of a senior wife was 


supposed to have a prior claim over an earlier son of a junior wife, 
and finding that asa custom this was not proved, the Board Pro- 
ceeded to enquire what was the ordinary Hindu law on the subject, 
and held that, according to the ordinary Hindu law, the elder born, 
without reference to the position of his mother, succeeded. 

Tkakurain Balraj Kunwary. Rae Jagatpat Singh (1), decided 
in 1904, again a case under List 2, is a decision upon the construc- 
tion of section 14, It was held in this case that it was not enough 
to keep the estate within the settlement that the legatee was a pos- 
sible heir in the line of succession, but he must be the person or 
one of the persons to whom the estate would have immediately des- 
cended in accordance with section 22. 

This decision is said to have led to the passing of the amending 
Act of 1910. The particular succession was regulated. by Clause 6 
of section 22, and this being so, the case has no special bearing on 
the present one. 

Incidentally, in this case it was decided that a legatee who suc- 
ceeded before the passing of the Act was nota legatee within the 
meaning of that word in the Act of 1869. 

The family was the same family as that concerned in the case 
in s I. A.; but it was a separate taluqa, or rather a separate part 
of the taluqa, that came in question. 

-Thakur Skeo Singhv. Rani Raghubans Kunwar (2), decided 
in 1905, came afterwards again before this Board on a further ques- 
tion as to the . determination of what property formed part of the 
taluga and what property of the predecessor from whom the suc- 
cession was traced, was separate property (45 I. A., page 134). On 
the occasion reported in 321. A. it was held again that a legatee 
of ataluga who succeeded before the passing of the Act of 1869 
was nota legatee within its meaning, and that the succession to 
him was not covered by section 22, but by the particular sanad ; 
aud that this being the case, the sanad and not the Act was to 
govern, and the particular sanad in that case requiring that the 
estate should descend to the nearest male heir according to the rule 
of primogeniture, having in fact equivalent limitations to those ex- 
pressed in List 3 of the Act, the brother of the last holder must be 
preferred to his widow. This seems to their Lordships a strong 
authority in favour of the respondents in the present case, the limi- 
tations being in fact the same, though by virtue ofa different in- 


(1) (1904) La R. 31 I. A. 132; L L, R, 26 All. 393. 
(a) (1905) L. R. c2 I A. 2035 L L, R, 27 All. 634 ; 2 C. L. J. 194. 
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. Strument, in the .one case the sanad, in the other the Act The 


limifations to the nearest male heir, according to the rule of primo- 
geniture, exclude the widow, and equally, if nota fortiori, would 
exclude the mother. It would follow that the bequest in the pre- 
sent case to Dilraj Kunwar was a bequest toa person out of the 
line of succession, and brought the case within section rg of the 
Act, rendering the estate in future descendable according to the 
` ordinary Hindu law, unless a particular custom of the religion or 
tribe should be-proved. 

` Debi Baksh Singh v. Chandrabhan Singh (1), decided in 1910, 
was a case of taluga which fell under List 5, which is as follows :— 

“A list of the grantees to whom sanads or grants have been or 
may be given or made by the British Government up to the date 
fixed for the closing of such list, declaring that the guccession to 
the estates comprised in such sanads or grants shall thereafter be 
regulated by the rule of primogeniture.” 

It will be observed that the limitations are the same as those 
under List 3. The decision, therefore, should bear closely upon the 
present case. The plaintiff was in the senior line, but of a degree 
more distant from the common ancestor than the defendant. As the 
succession was toa remote predecessor, it fell under Clause 11. 
The Board insisted upon the rule of impartibility. The contention 
of,the appellant in support of his claim to succeed under the or- 
dinary law as nearest in degree rested mainly upon a citation of a 
passage in the judgment in 5 I. A., in which it was supposed that 
their Lordships had rejected all reference to the sanad. But in 
that case there was an inconsistency between the “sanad, which was 
granted before the Act, and which made the descent to the nearest 
male heir according to the rule of primogeniture and the provisions 
of the Act, which entered the particular estate in List 2, and made it 
merely descendable upon a single heir. In the case now under con- 
sideration, as in all the other cases, the limitations in the sanad and 
the limitations in the statute were the same. It matters not which 
is looked at. Accordingly their Lordships held that Clause 11 
gives a rule of descent which is still within the statute, and therefore 
a descent in the particular case according to the rule of primogeni- 
ture, giving a preference to the line over the degree in the ordinary 
way. , 

Martaza Husain Khan y, Muhammad Yasin Ali Khan, (2), 
decided in 1916, concerned a taluga held by a Mohammedan 
family, all the other cases which have been cited having been 

(1) (Igro) L. R. 37 I. A. 168, (2) (1916) I. La R. 38 All, 552. 
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Hindu taluqas. There was no contention as to the descent of the 
taluqa, which it wa admitted between the parties devolved accord- 
ing to the rule of primogeniture. The question in dispute was a3 to 
the separate and private property of the last holder of the taluqa. 
According to ordinary Mohammedan law, this property would have 
been divisible between the two sons, but the elder son said that by 
the family custom it devolved upon him, because it followed the 
descent of the taluga. Now it happened that the taluqa was entered 
in List 2, in which the descent is to a single heir, but there is go 


. rule as to primogeniture, Still, if there is a descent to a single heir, 


as the taluqa is impartible, the elder will inherit as if there were the 
rule of primogeniture. It was suggested that the taluga was entered 
in List 2 by mistake, and that it should have been entered in List 
3 ; but their Lordships could not eaccept that contention, Thef 
held, however, that if it was in List 2 there was a presumption that 
it was in that list because there had been an earlier family custom 
which would apply to all property, whether belonging to the taluga 
or separate from it. Itis to be observed that if there was a custom 
that the property should descend to a single heir, it would have the 
same effect in the particular case as if there was a custom that it 
should descend according to the rule of primogeniture. This being 
so, their Lordships held that the entry in the list, whether List 2 or 
List 3, was good evidence that there was a family custom, which 
would make the property, in the particular case, devolve upon the 
elder son. 

Their Lordships believe that they have now gone through all 
the decisions of the Board, which were cited in argument, and the 
result is, that, while there are several decisions on cases coming 
under List 2 to the effect that it is enough to provide a single heir, 
and that when the succession is regulated by section rz this single 
heir is the nearest in the succession, and may be male or female ; 
there is no decision to this effect when the case comes under List 3, 
where the rule is that of primogeniture. But there are two deci- 
sions—that in 31 I.A., Zhakurain Balraj Kunwar v, Rae Jagatpal 
Singh (1), where the succession was regulated by the sanad ; and 
that in 37 I A., Debi Baksh Sing v. Chandrabhan Singh (2), which 
came under List 5—which show that the rule of male lineal primo- 
geniture applies after the special successions provided by Clauses 
y-ro are exhausted, and where Clause rr is invoked. 

` Therefore, the second ground of defence adopted by the respondent 


(1) (1904) L. R. 31 I. A. 132; I. L. R. 26 All. 393. 
(2) (1910) L. R 37 1. A. 168. 
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. succeeds, It would appear to follow from the cases cited, from 17, 
a8 and 37 I.A, and from the reasoning which has been adopted in 
this judgment that the first ground of defence would not have succee- 
ed; but it is enough that treating Clause rr as regulating the 
succession, Dilraj Kunwar was not, as mother of the previous holder, 
the proper successor according to the Act ; and that the will bequea- 
thing the property to her, took the property out of the limitations 
of the Act, and rendered it under section 15 subject to the ordi- 
nary Hindu law, according to which the appellant and respondent 
as representing two lines of agnates would divide the property. 

There was a further suggestion thit ‘as Dilraj Kunwar, if she 
succeeded by inheritance, would only have succeeded toa Hindu 
woman's estate which isa limited one without power of bequest, 
and with only certain powers of transfer ister vivos, while the effect 
of the will had been to give her an absolute estate, the will would 
have broken the line even if she had been the next heir. But it is 
unnecessary to consider this point. Upon the whole, their Lordships 
will humbly advise His Majesty that this appeal fails, and should be 
dismissed with costs. 


Barrow, Rogers & Nevil: Solicitors for Appellant. 
James Gray & Son : Solicitors for Respondents, 
A. P. P, Appeal dismissed, 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
Sir Ernest Edward Fletcher, Knight, Judge, 


KARIM SHEIKH 
v. 
AFAJUDDI SHEIKH. 
Aceretion—The Bengal Alluvion and Diluvion Regulation (XI of 1825), Sec 4— 
Gradual accession—Tenure, increment of—Subordinate tenure—Title, 


assertion of, by Subordinate tenure-holder, if necessary—Landlord, if can 
lease away the accreted land. 


*Appeal from Appellate Decree No. 1429 of 1918, against the decree of H. A, 
Stuart Esq, District Judge of Khulna dated the :5th May 1918, affirming that of 
Babu Kunja Behari Gupta, Subordinate Judge of Khulna dated the 2gth June 1917. 
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“Under section 4 of the Bengal Allavion and Diluvion Regulation, when o 
is gained by gradual accession, whether from the recess of a river or of thô Sea, it, 
forthwith becomes an increment to the tenure of the person to whose, land or, 
estate it is annexed ; and if it is annexed to a subordinate tenure held under a 
superior landholder, the undertenant becomes liable for the payment® of any 
increase of rent to which hë may be justly liable. Consequently as soon as the lands 
accreted and became attached to the holding of a subordinate tenure- holder, his’ 
title accrued and it was not necessary for him to make an assertion of such statutory 
title by accretion. The remedy of the landlord was to assess rent on the acgreted 
lands. He could not, therefore, create a valid title in another by a lease granted | 
to him, unless he acquired a title by adverse possession at the time, against tho 
subordinate holder to whose holding the land accreted. 4 


Appeal by the Defendants. 

Suit for recovery of possessio of land on declaration of title? 

The material facts are stated in the judgment -of.the learned 
Chief Justice. $ 

Dr. Jadu Nath Kanjilal and Babu Bhud bur Chandra Kak 
for the Appellant. 

Babus Sarat Chandra Roy Choudhuri, Biraj Mohan Majumdar, 
Nerode Bandhu Rai and Lal Mohan Ghose for the Respondents, 7 

The judgments of the Court were-as follows : 

Mookerjee A. C. J :—This is an appeal on behalf of the dee 
dants in a suit for recovery of possession of land on declaration of 
title. The subject matter of the litigation is a chur thrown up in 
the river Pasar in the District of Khulna. The case for the plaintiff 
was that he had obtained settlement from the superior landlord and 
had been wrongfully dispossessed by the defendants. The defendants 
pleaded that they had a good title by accretion. The, Courts below 
have decreed the suit and overruled the defence on the ground that 
although when the chur began to form, the defendants had a right by 
accretion, they lost it, because they never claimed it, and allowed - 
the plaintiff to occupy the land. In our opinion, this view is errone- 
ous in law and the decree made by the District Judge cannot 
be supported. 


Section 4 of Regulation XI of 1825 shows that when land is 
gained by gradual accession, whether from the recess of a river or 
of the sea, it forthwith becomes an increment to the tenure of the 
person to whose land or estate it is annexed ; and if itis annexed 
to a subordinate tenure held under a superior landholder, the 
under tenant becomes liable for the payment of any increase | 
of rent to which he may be justly liable. Consequently, 
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as soon as the lands accreted and became attached to the Civit. 
holdings of the defendants, their title accrued, and it was not 1920, 
necessary for them to make an assertion of snch statutory title Se 
by accretion. The remedy of the landlords was to assess rent Be 

Afajuddi. 


on the accreted lands. Consequently the superior landlord was oe 
not competent to create a valid title in the plaintiff by the Mookerjee, A. C. Fe 
lease granted on the 11th April r905. It bas not been found that 

the landlord had at that time acquired a title by adverse possession 

against the defendants to whose holdings the lands had accreted. 

It follows that in respect of such portion of the lands as had accre- 

ted to the holdings of the defendants, sit was not competent to the 

landlord to make settlement with the plaintiff. There is thus no es- 

cape from the conclusion that the decree made by the District Judge 

for the ejectment of the defendants, who were in possession at the 

date of the suit cannot be supported and the case must be remitted 

to the Court of first instance for the trial of one question only. The 

Court will determine whether all or any portion of the disputed 

lands accreted to the holdings of the defendants, The plaintiff 

will not be entitled to succeed in respect of such portion of the 

lands as had accreted to the holdings of the defendants, but he will 

have a decree for such portion if any as may not have accreted to the 

holdings of the defendants. Cost will abide the result. 


Fletcher, J.—I agree. 
A. T. M. Appeal allowed, case remanded. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Sir Earnest 
Edward Fletcher, Knight, Judge. 


BISSESWAR LAL KEDIA AND COMPANY Civit. 
9. 1020. 
BASIR ALI" February, 18, 


Wagering contract—Contract Act (IX of 1872) Section 30—Speculation. 


To constitute a contract by way of wager within the meaning of section 30 of 
the Indian Contract Act, a common intention to wager is essential and speeulation ` 


# Appeal from Original Decree No. 78 of 1919, against the decree of Mr 
Justice Greaves, dated the 22nd July, 1919. 
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does not necessarily involve a contract. by way of wager: Bhagwandas v. Bug- 
Jorji (2). : 

Whether the transaction is speculation or wagering, is to be determined by the 
Court. The Court is to look behind the form of the contract to the real entention 
of the parties, which may be gathered from the oral evidence and the actual tran- 
saction between them : Ussiversal Stoch Exchange v. Strachan (2). 

A Court i is bound to scrutinize the evidence of the defendant, where he receives 
and accepts payments when the dealings are successful, but has recourse to the 
plea of wagering contract when the transactions end in loss. 5 


Appeal by the Plaintiffs, 


. . 
Suit for recovery of money due in respect of sale and purchase 
of shares between the parties, 


The material facts appear frotn the following judgment of 


Greaves, J.—The plaintiff firm seek in this suit to recover from 
the defendant a sum of Rs. 10,35t-4 in respect of certain share- 
transactions which took place between them between the 28th 
March 1918 and the r4th May, 1918. The transactions are not 
disputed and the correctness of the sum claimed was not really 
challenged and has been established before meas also the claim 
for irterest but the defendant contends that he is not liable to pay 
the sum claimed alleging that the transactions were for differences 
only in respect of the shares dealt in and that they involved a con- 
tract or contracts by way of wagering in respect of which the plain- 
tiff firm is not entitled to recover. The only issue that arises for 
decision is the xst issue, namely, whether there was any real pur- 
chase or sale or contract between the parties, were the transactions 
in suit by way of wagering? Issues 2 and 3 areas follows—(2) 
Are the Plaintiff firm entitled to recover anything from the defend- 
ants and if so how much ? (3) Are the Plaintiff firm entitled to re- 
cover anything by way of interest and if so at what rate ? 


It will be convenient to consider first Złe law on ihe subject, 
Section 30 of the Indian Contract Act provides that agreements by 


` way of wager are void and that no suit shall be brought for rocover- 


ing anything alleged to be won on any wager—But of course 
to constitute such a contract a common intention to wageris essen- 
tial ; speculation does not necessarily involve a contract by way of 
wager ; Bhagwandas Parsram vy. Burjorji Ruttonji Bomanji (1) 
But in considering whether the transaction is speculation or wager- 
ing, the Court looks behind the mere form of the contract to the 
real intention of the parties to be gathered from the oral evidence 


(1) (1917) 22 C. W. N. 625. (2) L. R. (1856) A. C. 166. 
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pod the actual transactions between the parties Universal Stock 
Exchange vy. Srachan (1). 

A bargain to buy or sell shares followed by a E NAN bar- 
gain that the first bargain shall not be carried out is not void within 


section 30 of the Contract Act, itis only when the first bargain is | 


made on the understanding that it is not to be carried out that the 

bargain is unenforceable by virtue of section 30 [See Thacker v. 

Hardy (2)|; and it is clear from the same case that if the first Bar- 
gain is not made on the understanding that it is not to be carried 
out that it makes no difference that tothe knowledge of a person in 
the position of the plaintiff firm in the present case the person in the 
position of the defendant here did not intend to accept the shares 
bou$ht for him or to deliver the sHares sold for him but expected 
the plaintiffs would so arrange matters that nothing but differences 
should be payable by him and that the Plaintiffs knew that unless 
matters could be arranged as the defendant expected, the 
defendant would be unable to meet his engagements. 
Thacker vy. Hardy (2) is a case of a broker suing for commission 
and indemnity and not as here a case of two persons dealing as 
principals but nevertheless the principles above stated which I have 

quoted from that case are in my opinion equally applicable to the 
present case and the Law in England does not seem to me to mate- 
tially differ from the law here. Forget v. Ostigny (3), also the case of 
# Broker is also instructive on the point ; the Lord Chancellor in 
delivering the judgment of the Board states at page 323 “It may well 
be that the appellant (the Broker) was aware that in directing a 
purchase to ba made the respondent did not intend to keep the 
shares purchased but to sell them when, as he anticipated would be 
the case, they rose in value; that bis object was not investment 
but speculation, To enter into such. transactions with such an 
object is sometimes spoken of a ‘gambling on the Steck Exchange’ 
but it certainly does not follow that the transactions involve any 


gaming contract. A contract can not properly be so described . 


merely because it is entered into in furtherance of a speculation” 

and later on the same page he says ‘‘ nor again do such purchases 

and sales become gaming contracts because the person purchasing 

is not possessed of the money required to pay for his purchase.” 
Grizewood vy. Blane(4) isa case between a stock and share jobber 

and a person in the position of the defendant in the present case 
(1) L. R. (1896) A. C. 166, `, 
(2) (1878) L. R. 4 Q. B. D. 685 (689). (3) L. R. (1895 JA. C. 318 
(4) (1851) 11 C, B. 536 (538) 
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where shares were sold and repurchased and only differences paid, 
no shares passing. The jury found for the defendant coming to the 
conclusion that there was no real contract of sale but that the 
whole thing was to be settled by the payment of differerices that is 
to say, that it was in the nature of a wager. The correctness of the 
decision was doubted in Zhacker v. Hardy (1), one learned Judge 
stating that probably the jury did not understand the real nature of 
the transaction. 

Dashi Talakshi v. Shah Ujamst Velsi (a), to which I was referred 
by counsel for the defendant, was governed by the special Act in 
force in the Bombay Presidency, Act III of 1865, but Sir Law 
rence Jenkins there states following Universal Stock Exchange v. 
Strachan (3) that itis necessary to consider the surrounding ‘cir. 
cumstances to find out what the parties really meant and states that 
the position of the parties andthe history of the dealings thera 
before the Court were legitimate though not exclusive matters for 
investigating into the true intention of the parties and he lays stress 
on the fact that in dealings of the nature before him no instance 
except with one doubtful exception was shown of completion of 
such contracts other than by payment of differences. 

Moti Lali v. Govincram (4) is to the same effect. The decision 
in In ze. Gieve (5) to which I was also referred where the transac- 
tions were held to be wagering transactions largely turned on the 
provision in the contract that aa additional payment of $ per cent 
was to be made if the stock was taken up as showing that delivery 
was not really within the intention of the parties. , 

From the cases I understand the law applicable to be as 
follows : 

(1) If the parties at the time the transaction began mutually 
pgreed that delivery should not be given or asked for but that 
differences only should be paid the case falls within Sec. 30 of the 
Contract Act and the Plaintiff firm cannot recover, 

(2) If there was no actual agreement to this effect but an inten- 
tion that delivery should not be given or asked for can be inferred 
from the course of dealing between the parties and from surround- 
ing circumstances the case equally falls within section 30 and the 
Plaintiff firm cannot recover. ; 

(3) If there was no actual agreement and intention cannot be 
inferred the mere fact that in no case delivery took place but con- 

(x) (1878) L. R. 4 Q. B. D. 685 (689) (2) (1899) I. L. R. a4 Bom. 227 (230). 

(3) L. R. (1896) A. C. 166. (4) (1905) I. L. R, 30 Bom. 83. 

(5) (1899) L. R. 1 Q. B, 794. 
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tracts were’always settled by cross contracts and differences paid 
does not make the case fall within sec. 30 and the Plaintiff firm are 
entifled te recover and this is so even if the Plaintiff firm 
expected that they would not be called on to take or give delivery 
but that a settlement would take place in each case by cross con- 
tracts being entered into and differences paid and it makes no differ- 
ence that the plaintiff firm may have known that the defendant was 
not ina position to find the money either to take up the shares or 


to buy them in the market in case he bad under the contract to ` 


give delivery. In order to non-suit the Plaintiff firm I must find an 
< agreement as above or infer intention, otherwise the plaintiff firm 
are entitled to recover. ` 
` The defendant stated how he first came to know Sridbur Kedia, 
a partntr in the plaintiff firm, and saide that Sridhur advised him to 
startsome jute share speculation or gambling because he, the 
defendant, gambled at the race course and that he could make 
Rs, 2,000- to Rs, 3,000 a month without the risk of capital and 
that if the market fell the defendant would only have to pay the 
diflerence and that if it rose he would take the difference. After 
describing transaction he stated (Q. and A. 26) that he never paid 


money for the price of the shares, that he was not given any shares ` 


and that he did not take any shares in delivery and that ke was 
nev r tendered any shares, that he told Sridhur and his partner 
that he had no shares and they said that he need not bother about 
that and that he would only have to sign a settlement contract, he 
stated that Sridhur said this. He stated (Q and A. 55) that there 
was generally an interval of two or three days between the original 
transaction and the settlenent transaction. He stated that there 
was no agreement for payment of interest. i 


In cross-exanination (Q. and A. 63) he stated that he believed | 


the account of the Plaintiff firm to be correct. In answer to Q. 
gt he stated that he (that is Sridbur) used to get the brokerage on 


the transactions and that was all but that he never remembered ` 


seeing a bill for brokerage but (Q. and A 97) that the Plaintiff 
firm were share brokers. Questioned with regard to one A. H. 


Tsmail he stated that he bought shares for him from the Plaintiff 


firm and that they were delivered to Ismail at his instance, that 
the contract might have been in his name as the Plaintiff firm did 


not know Ismail until the witness introduced him to them. He 


denied paying any money for Ismails’ shares, He admitted 


(Q.and A. 139) that he was morally responsible for the sum. 


claimed | in the suit by the aaa firm, | 
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Crosé-examined with regard to two cheques for Rs. 3,000 and 
Rs. 3 000 which he gave to Sridhur-—he said he gave the cheques 
to Sridhur to show to some people and that he (Sridhur) brought 
back thé cheques and that he told Sridhur at the time he gave them 
that he had no money in the Bank to meet them. ° 

In re-examination he stated that the plaintif firm never {charged 
any brokerage but that he was under the impression they were 
brokers and that in this he was mistaken. 

On behalf of the plaintiffs Sridhur stated that in respect of the 
transactions in suit he was in a position to give or take delivery, 
that his books showed the shares he had, that all transactions were 
made for the purpose of giving or taking delivery but that . 
settlements were made asthe occasion arose if delivery was not 
desired and that he had always “done business on this basis and 
that he never told the defendant it was not his intention to give. 
delivery and that there was. no arrangement with the defendant 
that delivery would not be given or taken. He states that in the. 
Ismail case delivery was given to the defendant who made over the 
shares to Ismail. He also stated that on the 24th June 1918 he 
gave the defendant notice that he would charge interest. He 
denied the defendant's story with regard to the chaques for 
Rs. 3,000 and Rs, 5,000 and said these were given him on account 
of differences and returned on the defendant's entreaty. 

In cross examination he stated that he made the defendant's 
acquaintance in the share market where he cane for transactions 
and not at the race course. That (Q. and A rox) the defendant 
at the time of the first transaction came up to him and said he had 
go Clive shares to sell and that the transaction took place on the 
basis that the defendant had the shares. He stated (Q. and A. 216) 
that the defendant was asked several times to take delivery and 
that on one occasion he said he would take delivery the next day 
and on another that he would take delivery presently. He stated 
(Q. and A. 262) that in all transactions he acted as a dealer and , 
not as a broker and that in connection with one transaction (see 
Q. and A. 266) on the zoth April he tendered roo shares of which 
the witness gave the numbers and (Q. and A, 302) that on the 


_Y1th May he also tendered shares and he gave the numbers of the 


shares and the source from which they came. 

In Q. and A. 312 and 318 he stated the number of shares 
receivable and deliverable by him on May 1rth and (Q. and A, 
329) that in respect of the shares of which he was short he expec- 
ted shares on the 13th and 14th May. He also stated (Q and A, 
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347) that out of the total number of shares receivable by him on 
May rith and rath namely 750 he got roo shares which he tender- 
ed to the defendant, delivery of the remaining shares being exten- 
ded. He stated that 50 of the roo Shares came from Buldeo Das 
Ranvessur to whom he also had to deliver 5o shares on the same 
day he got them from Buldeo Dass, In Q. and A. 360, he stated 
that he got the 50 shares from Buldeo Dass, tendered them to the 
defendant and that when the defendant did not take them he 
réturned the shares to Buldeo Dass. In Q. and A. 391 he stated 
that he got the other so shares from Srikissen Dass Sureka in the 
same way that he got the shares frém* Buldee Dass for the purpose 
of tendering to the defendant. I need not refer to the evidence 
Qf the other witness Bissessur Lal Kedia who evidently took no 
actual part in the transactions in suit, 

With regard to Exhibit Er ie, the entry in the books of the 
plaintiff firm with regard to the Ismail transaction showing a debt 
to the defendant in respect of 50 Kamarhatty shares the . numbers 
being given and showing delivery to Ismail on the defendant’s ac- 
count, Exhibit Gr was put in as showing the nature of the transac- 
tions of the Plaintiff firm. Exhibit A contatns the contracts and 
difference bills relating to the transactions in suitand Exhibit B 
the receipts of the defendant for the Contracts. The other exhi- 
bits do not I think call for comment. I should refer to Exhibit D 
“to the Plaint which is a bill for Rs. 7,087-8 in respect of differences 
under some of the contracts in suit accepted by the defendant but 
which to my mind does not affect the question which I have to de- 
cide as if the defence under section 30 of the Contract Act is a 
good defence to the claim ; the Plaintiff firm are not entitled to re- 
cover in respect of this Bill: Zrikam Damodhar v. Lala Amir 
Chand (1). 

So far as the oral evidence is concerned I think when a defence 
of the nature of that in the present suit is taken that one is bound 
to approach the evidence of the defendant with a good deal of sus 
picion. He, apparently when successful in his dealings, received 
and accepted payment but when unsuccessful he has recourse to 
the plea of wagering but at the same time I am bound to say that 
he struck me as a very frank and straight forward witness. I cannot 
say the same of Sridhur and Iam not prepared to accept his evi- 
dence as to the tender of shares to the defendant. With regard to 
the Ismail incident I accept the defendant’s story and I am not 


prepared to take this as a case of delivery of shares to the defend- 
(1) (1871) 8 Bom, H., C. R, 131 (A. C. J.) 
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ant, The cheque incident is only of value with regard tò the verat 
city of the parties and here I accept the defendant’s story in pre- 
ference to Siidhur’s. . I also see no reason to disbelieve the defend-* 
ant with regard to the beginning of his acquaintance with Sridhur. 

Upon the evidence I think that the arrangement between the 
parties when the dealings commenced was that the defendant should 
not be asked to give or take delivery but that each contract should 
be settled by a- subsequent contract and that only differences should 
be paid or received. The case therefore falls withia section 30 of , 
the Contract Act and the defence succeeds and I dismiss the suit 
with costs to be taxed on scale No. 2, The order will not be 
drawn up. until all translations of untranslated documents are 
furnished. : 

Against this decree, the Plaintiffs appealed. 

Sir B. C. Mitter and Mr. B. C. Ghose for the Appellant, 

Mr. L. P. E. Pugh for the Respondent. 

The judgments of the Court were as follows : 

Mookerjee, J—This is an appeal by the plaintiffs in an action 
for recovery of money due in respect of sale and purchase of shares 
between them and the defendant from the 28th March 1918 to the 
1;th May, 1918. The defendants did not deny the transactions 
but pleaded that they were agreements by way of wager within the 
meaning.of section 30 of the Indian Contract Act. He said in 
substance that the common intention of the parties was that there 
should be no delivery of the shares under any circumstances but 
that there would bs only settlement of differences. The substantial 
question in controversy between the parties, consequently, was, 
whether or not the tra -sactions were agreements by way of wager. _ 

Mr. Justice Greaves has correctly laid down the law on the sub- 
ject. He states that to constitute such ‘a contract, a common inten- ` 
tion to wager is essential and that speculation does not necessarily 
involve a contract by way of wager. Bhagwandas Parasram v. 
Burjorji Ruttonji Bomanji (1) Whether the transaction is specu- 
lation or wagering, must be determined by the Court ; we have to 
look „behind the form of the contract to the real intention of the 
parties, which may be gathered from the oral evidence and the ac- 
tual. transactions between. them. Universal Stock Exchange v. 
Strachan (2). Now, the evidence in this case consists of the testimony 
of the defendant Basir Ali on:the one hand and of Sridhar who de- l 
poses, on the other hand, on behalf of the plaintiff firm. . Mr. Jus- 
tice Greaves has approached the evidence from the proper stand- 

(1) (1917) 22 C. W. N. 625. (2) L. R. (1896) A. C 166. 
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* “point, and we agree with him that when a defence of this nature is x Civit, 
taken, the Court is bound to scrutinise the evidence of the defend- < 1920. 
ant with a good deal of suspicion. This is all the more necessary, . a s 


Where, as in the present case, the defendant receives and accepts 
_ payments when the dealings are successful, but has recourse to the 
plea of wagering contract when the transactions end in loss. The Mookerjee, J. 
learned Judge who had both the witnesses before him has com- _ 
* mented on their. demeanour ; Basir struck him as a very frank and eer 
straightforward witness ; 3 but he was not prepared to say the same 
with regard to Sridhar,. nor to accept his evidence upon the vital 
points in the case. One of these relates to the circumstances under 
.© which the acquaintance betwgen the parties began ; on this point, 
the learned Judge has stated explicitly that he prefers the story of 
"1 Basir to that of Sridhar. The material portions of the evidence . 
have been placed before us and forcibly commented upon, but we 
are not prepared to come to a different conclusion. 
The appeal i is therefore dismissed with costs, 
Fletcher, J.—I agree. 
. Pares Chandra Ghose : : Solicitor for Appellants. 
"Chatterjee & Co. : Solicitors for Respondent. s 
A. T. M. f i | Appeal dismissed, 


v. 
Basir Ali. 
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Before Sir Asutosh Mookerjee, Knight, "Judge, and Sir Asutosh 
Chaudhuri, Knight, Judge. 
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Promissory note--Payable on demand with interest—Amount, when payable—~— 
Negotiable Instruments Act (XXVI of 1881), Sse. 9—Affecting holder with 
notice of ‘defective title. 


Where's promisory note payable on demand is negotiated, it is not deemed 
to-be overdue for the purpose of affecting the holder with defects of title of 
which he had no notice, by reason that it appears that a reasonable time for 
presenting it for payment has elapsed since its issue: Brojendra v. Hindustan 
Co-operative Ins. Soc. (1) distinguished. i 

*Appeal from Original Decree No. 48 of 1919 against the decree of Mr. 
Justice Fletcher, dated the 23rd April, 1919. 

(1) (1917) I L. R, 44 Cale. 978; 25 C. L. J. 238. 
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Appeal by the Defendant. 
Suit for rocovery of money due on a promissory note. 
The material facts appear from the following judgment of e 


Fletcher J :—This is a suit brought by the plaintiff the Bengal 
National Bank to recover certain monies amounting to Rs. 31400 
which the plaintiff Bank claim from the defendants on the footing 
of a Promissory Note dated the a8th August rgr2 drawn by the 
defendant payable to one R. N. Das & Co, or order which the 
plaintiffs alleged was endorsed to them and of which they are hol- 
ders in due course. The defence raised by the plaintiffs is this : 
that it was an overdue note and that the plaintiffs at the time of tf 
endorsement took it subject to equities. They also denied the 
endorsement and put the plaintiffs to proof of the facts. The issués 
settled between the parties are these, Firstly, are the plaintiff Bank 
Jonafide holders in due course and for value, and secondly was the 
Promissory Note paid off or discharged by the defendants before 
the endorsement to the plaintiffs. Having regard to the special 
tule of evidence laid down in section 118 of the Negotiable Instru- 
ments Act the Court is bound until the contrary is proved to pre- 
sume that the holder of a Negotiable Instrument is a holder in dus 
course, It is quite clear in this case that the note was in fact en- 
dorsed to the plaintiff Bank as alleged. The evidence also shews 
that at the date of the endorsement B. N. Das & Cv, were heavily 
indebted to thé Bank and although the note was endorsed over to 
the Bank by way of a collateral security only, notwithstanding that 
the plaintiff Bank were endorsees for value, and that being so it 
seems to me even apart from the presumption mentioned in section 
118 the plaintiff Bank became the holder in due course. Now if the 
plaintiff Bank is a holder in due course what are the effects? Sec 
tion 9 of the Negotiable Instruments Act defines what the position of. 
a holder in due course is. “A holder in due course” according to 
section 9 means any person who for consideration became the pos- 
sessor of a Promissory note, bill of Exchange or cheque payable to 
bearer, or the payee, or endorses thereof, if payable to or to the order 
of a payée or before the amount mentioned in it became payable 
and without having sufficient cause to believe that any defect 
existed in the title of the person from whom he derived his title. The 
first thing is, when did this pronote become payable? Mr. Ave- 
toom says that it became payable on the day the mote was made. 
I do not agree with that view. You have got to look at the form 
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cof the document itself. The interest is computed under the terms 
of thé document at 12 per cent, per annum on the amount since 
the date of the note. Ithink that section 86 of the Bills of 
Exchapge Act shows clearly what the position of a holder of any 
pronote of that nature is. That section was not new law. It was 
the law laid down in judicial decisions prior tothe enactment of 
of the Bills of Exchange Act. The case of Brooks v, Mitchell (x) 
and the decision of Bayley J. in the case of Barough v. White (2) 
show that that isso. If that isso it seéms to me quite clear that 
this pronote did not become payakle,on the day after the note 
was made and it only became payable when a demand was made, 
whether the demand was made by way of a suit or by way ofa 
letftr of demand or otherwise and ih that view the plaintiffs in my 
Opinion were holders in due course and had not any cause to be- 
lieve that any defect existed in the title of the person from whom 
they derived their title, The other point that has been 
raised is as to the state of account between the defendant 
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and B, N. Dass & Co. I accept the evidence that has been., 


given on behalf of the defendants that the account between them 
showed an amount due from B. N, Das to the defendant. The 
Bank acted in good faith. I think in this case the plaintiffs are 
entitled to recover the amount sued for. There must be a 
decree for the amount claimed. 6 per cent, on the decree. 
The defendants will pay to the plaintiff Bank the cost of the suit 
on scale No. 2. 

Against this decree, the defendant firm appealed. 

Messrs. Avetion and S. R. Banerjee for the Appellants. 

Mr. A. K. Roy for the Respondents, 

The judgment of the Court were as follows : 

Mookerjee, J:—This is un appeal under clause 15 of the 
Letters Patent from the judg nent of Mr. Justice Fletcher in a suit 
for recovery of money due on a promissory note. 

On the 28th August 1912, the defendant firm executed a promis- 
sory note in favour of B.N, Dass & Co. in the following terms : 

_ “On demand I promise to pay ta B. N. Dass & Co. or order 
the sum of Rs. 2500 only, with interest thereon at the rate of rz 
per cent per annum till.the date of realisation, for value received in 
cash.” 

On or: about the roth January, 1914, B. N. Dass & Co. for- 
valuable consideration endorsed the -promissory note in favour of 
the plaintiff bank. Notice was duly given by the plaintiff Bank to 

G) (1841) 9 M. and W. 15 (18). (2) (1825) 4 B. & C. 325. 
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DAL the defendant firm ; but as no payment-was made in response to, 
1920. repeated demands, the Bank instituted this suit on the 27th Adgust, 


:D. N. Shaha 1915. ` The defendant firm urged that the, Bank were not dona fide 


The Bengal Nationa] 2Olders in due course and for value, and that the note had, been 


Bank, Ld. discharged by the firm before the endorsement to the Bank. Mr. 
Mookerjee, 5. Justice Fletcher has overruled these contentions and has decreed 
aay the suit. 


The evidence leaves no room for doubt that atthe date of the 
endorsement, B. N. Dass & Co, were heavily indebted.to the Bank 
and that the Bank were engorgees for value. This, indeed, would 
be the presumption under section 118 clause (a) of the Negotiable 
Instruments Act, 1881. Section 9 shows that the Bank became 
holders in due course, if they obtained the note before the amofiat 
became payable and without having sufficient cause to believe that 
any defect existed in the title of the person from whom they derived 
title. There can be no question, we think, that the Bank acted in 
good faith, and the controversy has centred round the question, 

_ when did the amount mentioned in the promissory note become 
payable. Mr. Avetoom has contended that the promissory note 
became payable from the moment of execution, and has relied 
upon-the decision in Brojendra Kishore v, Hindusthan Cooperativ: 
Tns. Soc. (1). In our opinion, that case is clearly distinguishable, 
There it was ruled that for purposes of the law of limitation, a note 
payable on demand is a present debt and is due and payable at 
once without demand. As explained in N-rton v. Ellam (2), 
Rows v. Young (3), and Maltby v. Murrells (4) no demand is neces- 
sary before bringing an action upon a note payable on demand, 
because its payment is a duty which attaches the moment the loan 
is given and the note is made. To put the matter diffarently, the 

a 2 @ creditor cannot extend the period of limitation by omission to make 
WA a demand and time runs against him from the date of the note, on 
the principle that the cause of action arises instantly on the loan 
and the contract on the ndte is in a state of being broken perpe- 
tually. Clearly, these principles have no application toa case under 
section g of the Negotiable Instruments Act. The true rule appli- 
cable is that where a note payable on demand is negotiated, it is 
not deemed to be overdue, for the purpose of affecting the holder 
with defects of title of which he had no notice, by reason that it 
appears that a reasonable time for presenting it for payment 

(1) (1917) 1. L. R. 44 Cale. 978; 25 C. L. J. 238. 

-(2) (1837) 2 M, & W. 4613 46 R. R. 646. 5 : - 

(3) (1820) 2 Brod and B. 163. : _ (4) (1860) 5 H.& N. 813. 
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„has elapsed since its issue. In. Brooks v. Mitchell (1). Baron 
` Park’ observed: “if a promissory note payable on demand is after 
a:certain time to be treated as overdue, although payment bas not 
been demanded, it isno longer a negotiable instrument. Buta 
promissory note payable on demand is intended to be a coatinuing 


security ; it is quite unlike the case of a cheque which is intended 


to be presented speedily.” The Court accordingly overruled the 
confention based on the analogy of the rule applicable to the deci- 
sion of the question of limitation. Similarly, in Barough v, White (2) 
Bayley, J. observed that the fact that the note was made payable 
with interest implied that it would be in negotiation for sometime, 
The same view was adopted by the Court of Appeal in Glasscock 
vy. “Balls (3). Consequently, this promissory note was not overdue 
when it was transferred to the Bank. who became holders in due 
course. The suit has been rightly decreed by Mr. Justice Fletcher 
and the appeal must be dismissed with costs, 


Chaudhuri J.—I agrea. 
P, N. Sen : Solicitor for Appellants. 
_ Dutt & Sen : Solicitors for Respondents. 
ALT M : ; Appeal dismissed, 


(1) (1841) 9 M. & W. 15 (18). (a) (1825) 4 B.'& C. 325. 
(3) (1889) 24 Q. É. D. 13. 


Before ‘Sir Asutosh Moskesjee, Knight, Judge and Sir Ernest 
Edward Fletcher, Knight, Judge. 
CHANDMULL GONESHMULL 
UN 
i NIPPON MUNKWA KABUSHIKI KAISHA*, 
Dispute—Arbitration clause, authorising reference to arbitration. 


“A dispute implies an assertion of a right by one party and a repudiation 
thereof by another. 


_ A contract between parties was made onthe rst August 1918 for the sale of ` 
28 bales of Japanese sheeting at Rs. 19-12 as. per piece, shipment November- ` 


® Appeal from Original Order No. 92 of 1919, against the order of Mr. Justice 
Greaves, dated the 13th Angust, 1919. 
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February, 1919. The contract contained an arbitration clause in these terms : 
“ Any dispute as to damage, difference, inferiority, short quantity or measure 
or defect or amount of allowance, to be referred, at seller’s option to the Bengal 
Chamber of Commerce or-——.”? The dppellant, who was the buyer, wanted a. 


_ variety of information from the respondents to enablé him to judge whether the 


goods supplied were or were not according to the contract. Amongst other 
things he demanded the production of the basis and shipment samples. The 
respondents declined to comply with the request : 

Held, that there was no dispute which could be ae referred to arbitra- 
tion, . 

Appeal by the Buyer. 

. e 

Application by the respondents for setting aside or taking off 
the file, the award made against them by the Bengal Chamber of 
Commerce Arbitration Tribunaleon the 21st July, 1919, at te 
instance of the appellant, 


The application of the respondents was allowed by the follow- 
ing judgment of o | 5 

Greaves, J :—This is an application for an order that an 
award of the Bengal Chamber of Commerce, No. 150, dated the 
21st July 1919, should be set aside or taken out of the file and 
that Chandmull Goneshmull who obtained the same should pay 
the costs of this application, i 

The award is dated the 215t July 1919 and awards cancellation 
of a contract between the Japan Cotton Trading Company, who 
are the applicants before me and Messrs Chandmull Goneshmull. 
The contract is Annexure “A” to the petition and is dated 
the rst August r918 and is Numbered 02044. It provides for 
delivery to the buyers, Messrs. Chandmull Goneshmull, of 28 
bales of sheetings as therein stated shipment November-February 
tg1g delivery within sixty ‘days from the date of arrival. Ths 
contract provides that‘ three days from the first delivery 
in case of ready contracts and ten days from the date of 
arrival of each shipment in case of forward contracts are 
to be allowed for the buyers “to examine the goods and 
lodge complaints under the contract on the ground of differ ` 
ence or inferiority in quality, short quantity or measured, or 
any other dispute affecting quality except damage which is other- 
wise provided for. Later on the contract provides that “any dispute 
as to damage, difference, inferiority, short quantity or measured, 
or defect. or amount of allowance is to be referred at the sellers’ 
ontion to the Bengal Chamber of Commerce, or two European 
or Japanese merchants or Etiropean or Japanese assistants 


as . 


bah d 
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in mercantile firms, one tobe named by each party.” It further 
provides that “ if either party fails to nominate an arbitrator within 
three days after being required to doso the other party shall be at 
liberty to appoint both the arbitrators or to refer to the Bengal 
Chamber of Commerce at his discretion,” 

Three points are urged before me on behalf of the Japanese 
petitioners. First it is said that under the contract they had a choice 
of the Tribunal, that they have had no opportunity of exercising 
that choice and that consequently the arbitration is bad on this 


ground. Secondly it is said that before Messrs. Chandmull 


Goneshmull were entitled to refer the matter to the Bengal Cham- 
ber of Commerce three days’ notice should have been given to 
them requiring them to nominate an arbitrator and that as such 
notice was not given the arbitration and the award are bad. And 
thirdly, and this is the main point itis said that no dispute had 
arisen within the terms of the arbitration clause contained in the 
contract. So far as the first two points are concerned, I 
do not think that there is anything in these. On the arst Feb- 
ruary r9t9 Mr. P. N. Sen, Attorney for Messrs. Chandmull 
Goneshmull, wrote to the petitioners asking for certain information 
with regard to the goods under the contract. At the end of his 
letter he states that in default of compliance by the petitioners 
with the above requisition his clients would submit their case to 
the arbitration tribunal of the Bengal Chamber ef Commerce unless 
the petitioners mentioned the name of some other arbitrators as 
provided in the contract. It appears from the correspondence that 
follows that the petitioners took up the attitude that they would 
have nothing to do with any arbitration in-as-much as they con- 
tended-that there was no dispute under the contract which could 
be referred. In these circumstances Tam of opinion that it was 
not necessary for Messrs. Chandmull Goneshmull to write 
requiring the petitioners to choose the tribunal under the terms of 
the contract and that it was neither necessary to give them three 
days’ notice in accordance with the provisions of the contract. 
The petitioners had unconditionally repudiated the right to arbi- 
{rate and it seems to me that under these circumstances it was not 
necessary for the choice to be given to them or the three days’ 
notice to be given. 

_, I now come to the third point which is really the main subject 
of dispute. It appears that on the 2tst February when Mr. Sen 
wrote his letter in respect of the contract No, 02044 and the other 
contract referred’ to therein, the goods had been tendered and 
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received by - Messrs. Chandmull Goneshmull and the question . 
that I have got to decide is whether the fact that the requisitions 
which Mr, Sen addressed to the petitioners and which remained 
unanswered brought into operation the arbitration. clause within the 
terms of the contract. The reference to arbitration which was 
actually made and which is Annexture ‘‘ C” to the petition states 
in the second paragraph the goods tendered by the sellers, that 
is, the petitioners, had not been proved by them as of coryect 
shipments and otherwise correct goods and that accordingly Messrs 
Chandmull Goneshmull called, on the petitioners to furnish cer- 
tain particulars which are therein stated and which are similar to 
those contained in Mr. Sen’s letter of the 2rst May. The ninth 
requisition is as follows “ How do you propose to prove that the 
goods which you offer are correct goods covered by or in terms of 
the Sowda or contract”? It seems to me that at no time had there 
been any repudiation of the goods under the contract on the ground 
that they were different or inferior in quality to the goods to be sold 
thereunder. I read the word ‘ difference’ as meaning difference 
in quality and not difference so faras shipment or other matters 
were concerned. [ think that this is clear from the words to which 
I have already referred “ difference or inferiority in quality” 
which occur earlier in thé contract. This being so the question 
I have got to decide is. whether the -fact that Mr. Sen asked for 
information with regard tothe goods, which suggests that the 
burden is on the sellers to prove that the goods are correct 
goods within the contract, brings into operation the arbitration 
clause to which I have already referred. I do not think it does. 
I do not think that at the time the reference was made to the Ben- 
gal Chamber of Commerce there was any dispute as to difference 
in quality such as would bring into operation the arbitration clause, 
and I do not think that the mere fact that the buyers asked for 
certain information to enable them to ascertain whether the goods 
were different from those under the contract or in accordance 
therewith which is not supplied to them, by itself brings into ope- 
ration the arbitration clause. I think to doso there must bea 
definite assertion by the buyers in this case that the goods tendered 
in accordance with the contract are different in quality from those 
under the contract. Under these circumstances I think the appli- 
cation must succeed, and accordingly I direct that the award No. 
150 dated the arst July 1919 be set aside and taken off the file. 
Messrs. Chandmull Goneshmull must pay the petitioners’ cost of 
this application, a 
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Against this order, the buyer appealed. 


- Messrs. Langford James and H. C. Majumdar. for the 
Appellants. 


Messrs. AN. Chaudhuri and S. N. Banerjee for the 
Respondents. 


The judgments of the Court were as follows : 


*Mookerjee, J,—This is an appeal from a judgment of Mr. Jus- 
tice Greaves, in which he has held, on an application by the res- 
pondents, that the award made against them by the Bengal Chamber 

. of Commerce Arbitration Tribunal on the 2rst July 1919, at the 
instance of the appellant must be set aside or taken off the file. 


The contract between the parties was made on the rst August, 
1918 for the sale of 28 bales of Japanese sheeting at Rs. 19-12 per 
piece, Shipment November—February 1919. The contract com 
tained an arbitration clause in these terms: “ Any dispute as to 
damage, difference, inferiority, short quantity or measure or defect 
or amount of allowance to be referred, at seller’s option to the Ben- 
gal Chember of Commerce or two Europeans or Japanese mer- 
chants or European or Japanese Assistants in Mercantile 
Firms, one to be named by each party; if either party shall 
fail to nominate an arbitrator within three days after being required 
to do so, the other party shall be at liberty to appoint both arbitra- 
tors or to refer to the Bengal Chamber of Commerce at his dis- 
cretion.” The appellant, who is the buyer, had the matter re- 
ferred to arbitration. His complaint was formulated in these terms : 
“goods not proved as correct goods in terms of the contract, basis 
and shipment samples not produced, goods of each shipment are 
numbered serially and notin rotation” ; and thereupon an award 
was made in his favour in these terms: “ We have carefully ex- 
amined all evidence put before us and award cancelment ofcon- 
tract.” Mr, Justice Greaves has held that the reference to arbitra- 
tion was incompetent, as the events contemplated by the arbitra- 
tion clause had not arisen. Reliance was placed before him on the 
terms “difference,” which he interpreted to mean difference in quality, 
and not difference so faras shipment or other matters are con- 
cerned: It has been argued before us that this is an unduly nar- 
row construction of the arbitration clause and that the terms 
“ difference ” and “ defect ” need not be restricted to " difference ” 

„or “ defect ” in quantity or quality only. We are disposed to ac 
cede to this contention, but, even then, the appellant is not entitled 
to succeed, unless he proves that there was a dispute as to difference 
or a dispute as to defect, Now, a dispute implies an assertion of 


549 


Civin. 


1920. 
ww 
Chandmull 
v. 
Nippon Munkwa. 
Greaves, F. 


Samana 


February, 17. 


N 





556 no THE CALCUTTA LAW JOURNAL. [Von XXXIIL 
Civine a right by one party and a repudiation thereof by another. Inthe | 
1920. case before us, the parties nevsr reached that stage. The appellant 
bot all . . . ` 
Chandmull wanted a variety of information from the respondents to enable him 


to judge whether the goods supplied were or were. not accordipg to 
the contract, Amongst other things, he demanded the production 
of the basis and shipment samples, The respondents declined to 
comply with the request. But there was at no stage an assertion 
by the-appellant that the goods had not been supplied according 
to the contract and consequently there was.not and could not be a 
repudiation by the respondents of any such possible assertion. .The 
inference follows that thers was no “dispute” which could be and 
had been validly referred to arbitration. This,..indeed, is inani- 
fest from the terms of the complaitft preferred to, the tribunal by tife 
appellant and the award thereupon. The arbitration proceedings 
were consequently without jurisdiction and the award has been 
Tightly set aside. | 7% 


a v. 
‘Nippon Munkwa. 
Mookerjce, F. 


The appeal is accordingly dismissed with costs, 

“Fletcher, J.—I agree. 

Mr. P. N. Sen: Attorney for the Appellants. 

Messrs. Pugh & Co.: Attorneys for the Resdondents. i 
AT, M, . Appeal dismissed, 
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~. GRIMINAL REVISION. 5 


saka Sir Lancelot Sanderson, Knight, Chief Justin and] 
oF pk Mr. Justice Richardson, 


v. ` raman 


DOOLI CHAND SETHIA AND OTHERS, ; at 
oe i Ao K i ‘Yenuary, as, 24,45 
Rent Act (III B. C. of 1920), Sec. 20—Ultra vires—Rule ¢ framed under séction March, 1. 
23 of the Rent Ack, if valid—Summary enquiry—President of the. Tribunal =e 
appointed under section ya of the Calcutta Improvement Act (V B.C. of 1911) : 
paisa Court—Gopeen ment of India Act, -1915, as amended in 1916, 
Sa. 84¢—Revisional Furisdiction of High Court over President's proceedings . 
under sections 19 and 20 pf the Rent Act Proceedings, nature of-—Criminal 
"Procedure, Code (Act V of 1898), Sec, 5(2)—' Enactment '—Statutory Rule _ 
offences, trial of. : 
- Per Curiam: Section 20 of the Reat Act- is not slira virez. 


With the previous sanction of the Governor-General obtained under section 79; ` 
sub-section (2) of the Government of India Act, 1915, the Local Legislature may 
alter any Jaw made in British India by any authority other than itself. Lf there- 
fore there is anything in the Rent-Act (apart from the Rules made under it) which 
alters the Criminal Procedure Code, the Act is not on that account. ultra vires of -. 
the Local Legislature, 


The President of the Tribunal appointed under section 72 of the Calcutta -- 
Improvement Act, when enquiring into a Criminal offence punishable with a fine 
under section 20 of the Rent Act, should follow, as nearly as may be, the procedure 
laid down i in the Code of Criminal Procedure. 

By section 4(0) of the Code of Criminal Procedure ‘offence’ means “any act | 
or omission made punishable by any law for the time being in force,” These ara 
very wide words and are sufficient to cover the acts referred to in section 20 of the 
Rent Act. 


The expression “ chimant ? in the saving clause to section 5(2) of the Code 
of Criminal Procedure, does not include a statutory Rule. 

Rule 4 and other rules made under the Rent Act are invalid so far as they 
purport to apply the Code of Civil Procedure to summary enquiries under the 
penal sections of the Rent Act. The proviso in sub-section (5) of section 79 of 
the Government of India Act, 1915; does not cover the cass. 

The President’s order under meno 20 of the Rent Act, is subject to revision 
by:High Court. | 


Fer Sanderson, G. Jar Section 20 of the Rent Act creates a new criminal 
` offences _ ae : 


~ 


* Criminal Revision No. 1217 of 1920, against the order of S, C. Banerjee 
Esq., President of the Tribunal, Calcutta ‘Improvement ‘Trust, dated the 11h 
December, 1920+ 
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Per Richardson F : The President of the T ‘ribunal, whether he is sitting alone 
or with aksessors ‘under, the Calcutta Improvement Act, or, "whether he is exprcising 
his functions 1 under the Rent Act, i is performing judicial duties and is a Court or 
the presiding officer of d Court. < 


If the penal sections of the Rent Act confer a new criminal jurisdiction pn the 
President of the Tribunal, hei is not thereby constituted R new, Criminal Court in 
the ordinary or proper sense of the term. The Courts in India are broadly 
classified according to their main functions as Civil, Revenue, or Criminal, and a 
Civil or Revenue Court exercising an incjdental of auziljary, Crimjngl jurisdiction 
would retain its usual description. Nevertheless, the proceeding itself would 
be primarily a crimina] proceeding. j 

‘Whether the Rent Act in fatt cheated a new Court or whether it conferred a 
new jurisdiction on a Court already In existence, it is not invalid under section 84 
of the Government of India Act, 1915, as amended i in 1916, solely because it 
affects the prerogative of the Crown, ° 4 


The terms “ Appeal ’ and “ Appellate Jurisdiction, "| ay uged i in the Govern. 
ment of India Act and the Letters “Patent, have generally been understood. a as 
including ‘Revision’ and ‘ Revisional jurisdiction’ : Shen Prosad v. Ram Chunder 
(1) and Sheonandan v.!R. (2). The faèt that that construction makes clause 28 


of the Letters Patent redundant, does not alter the meanlag of the words. 


There is nothing in the Rent Act to take away any revisional jurisdiction in 
respect of the Président’s proceedings under sections 19 and 20, which the High 
Court may have either under clauses 27 aud 28 of ‘the Letters Patent or under the 
Government of India Act. 

Even if the Rent Act exceeded the power of the Local Legislature as purport- 
ing to! take ‘away any jurisdiction which the High Court would otherwise possess 
the Act would be void to the extent of such excess and no further, and the Juris- 
diction of the High Court would remain unimpaired. 


Neither the Letters patent nor the Government of India Aet afford any 
criterion for dotermining whether any ` particular proceeding i in a subordinate 
Court is Civil or Criminal i in its nature. The nature of the proceeding depends ‘on 
the effect of legislation i in India. 

The mere fact that such words as “ offence”’, “convict? 'and “ punish, ad 
arë not used, or the mere fact that the forum selected «is the President of the Tris, 


. bunal and not a Magistrate is not sufficient to convert what would otherwise be in 


essence a criminal proceeding into a civil proceeding. 

-Apart from Rule 4 made by the Governor.of Bengal in.Council in pursuance 
of section 23 of the Rent Act, a prohibited. act is an offence and the summary 
enquiry which the President is by sections 20 to 22 directed to -mako would. 
naturally, follow criminal, other than civil forms., ; 


The view that tho penal sections of the Rent Act Sate new criminal ram, 
apart from the Rules made under it- j i 

Rule 4 framed under section 23 of the Rent Act, means that the new offence 
created should, without losing , their criminal character, be tried | in form, civil, 


0) (1913), -1 L. R, 41 Calc, 3230 ` (2), (1948) 3 Pate L. J, 581, 
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The Guk will approach a Rule purporting to be made by the Local Govern = 


e went oF or by dné óf its principal ‘administrative departments under statutory powers ` 


with’ speak gid with the desire so' to constrie itut res magis valeat quam 
Peed. 

Tig exbiesiion < eniictment’” in the saving jan tó section 5(2) of the Code 
of Ciidifnd! Procédare, applies only to NA directly enacted by the 
Legisiaturé. 

The géneral principle that all offences are to be tried according to the pro- 
cedure of the Code, isnot to be departed from except by some deliberato act òf 
the "Legislature itself. 

, Application for revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


The Rent Controller accorded sanction of the prożecution of 
the landlord under séctioh 20 of the Rent Act.. 
The thatéridl facts appédr from the judgniént óf Sanderson 
C J. | 
Babi, Dasaratki Sanyal (with. him Babus Manmatha Nath 
JANG, Dibindranarain Bidtiackarja, Santosh Kumar Pal 
aiid’ Lali? Moan Sanyal) for thé Petitioner.: The President 
of the Tribunal, when acting under the Rent Act is a new 
Court and the Bengal legislature has no power to create such 
a Court. It is the crown in Parliament which can create 
a new Court ‘and so ordinarily, the legislature authorises the 
Crown to establish a new Cotirt by Chartr, as when tbe Supreme 
Court and High Courts were established. ` Refers to Halsbury’s 
Laws of England; Vol VI. p, 399 and Vol XIII pp. 4-5. This 
power to create or establish Courts is different from ordinary legis- 
lation, Refers to Blackstone, Vol I, p. 279, The colonial Govern- 
" ntents are empowered to create Courts: 28 and 29 Vic, C. 63 (1865); 
section 5 ; Burge’s Colonial Laws Vol I, p 211; 3 Moore P. C. 
115: There is no such express power given to the Behgal’ Legis: 
latare. Since 1765:down to 1858. the Governor-General establish: 
ed Courts as the deputy of the Mogul Government. Refers to 
Tlbert’s Government of India pp. 157, 170, 203. Since the hssump- 
tion of thé sovereignty by the Crown, he does so as the deputy of 
the Crown-with thé sanction of the législature, This right which 
ig-in the ature of a prerogativé cannbdt bē exercised by’a ptovincial: 
le¥islattire: As instances of Courts established by the Governor 
"General; see Criminal Procedure Code, Civil Courts Act (IX of 1887); 
Act XXI of 1863, Act XIV of 1910. The Empress v. Burak (1) is 


üj (1838) i. E K 4 Calc. 172. 
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Cruinn. distinguishable because it was held therain that the Goreta l 
E Ii General has power to'withdraw any territories from the juridiction, 
Gcboninons Óf the High Court Parmeswar Akirs case (1) is distinguistlable, 

ow because there the question was with regard to the authority of the 
Heol erect Governor General to create a Court. The powers of the Bengal 
: legislature are stated in sections 17, 42 and 43 of the Indian Coun- 
cils Act 1861 ; Section 79 of the Government of India Act 1915°; 
Section 80 A of the Government of India Act 1919 ; Section ‘5 of 
the Indian Councils Act, 1892 and creation of Courts is not-ong of 
such powers, By Section 84 of the Government of India Act, 
1915, the local legislature can, no doubt, affect the Crown’s prero- 
gative, but not the prerogative of the Crown in legislature. 


Secondly, the Act is w/fym vires, because it affects the jurisdiction 
of the High Court, inasmuch as “it modifies cl, 44 of tha Letters 
Patent of 1865. By clauses 27 and 28 of the Letters’ Patent the 
High’ Court is a Cout of appeal or revision from all Criminal 
Courts of the Bengat Division, but as the Rent Act purports to 
deprive the High Court of such jurisdiction, it is u/tra vires. The 
Letters Patent may be modified by the Governor General i in Coun- 

ž cil, but not by a local legislature. 


Thirdly, Rule (4)framed by the BengalGovernment under section 
23 of the Rent Act, which provides that the President of the Tri- 
bunal shall apply the procedure laid down in the Civil Procedure 
Code to such cases, is wira vires. The Act imputed to my client 
is punishable by the Local Law, because the President, can. fine 
him therefrom, It is therefore an “offence” as defined in section 
g (0) of the Criminal Procedure Code. No doubt even civil Courts 
have the power to punish in a summary. way for contempt, but cou- 
tempt matters standon a peculiar footing as being ancillary. to the 
guthority and dignity of Courts. Satish Chandra Chackraverti v 
Ram Doyal De (2) The word ‘Complain’ in section 20 of the 
Rent Act is significant. Section g (2) of the Criminal Procedure 
Code-declares that all offences under any. special or local law shall 
be dealt with according to‘the. provisions of the.Criminal Procedure 
Code, “ Subject to any enactment for. the time being in. force." 
The term ‘enactment’ is defined in section 3 (17) of the General 
clauses Act X of 1897. . ' Rule’ which is defined by section 3 (47) - 
of the act is not an ‘enactment’, So. the rule in question is. uliya 
vires and the trial of the petitioner ought to have peen eared 


to tha Criminal Procedure Code, aoe : A 
(1) (1918) 3 Pat. L, J. 537+, : oe (a) a 32 rc. L. J. 94 
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Ths Advotaie General, (with him Mr. Ashraf Ali and Babu 
_ Atulya Charan Bose) for the Crown :—The Bengal legislature 
“has ample statutory powers to create a Court: section 80A of 
‘the Government of India Act, 1915. Even assuming that the 
creation of a court is the prerogative of the crown, the local 
legislature has power to affect such prerogative by section 84 of 
‘thé Government of India Act, 1915. The Rent Act was passed 
with the previous sanction of the Governor General in Council. 
' The president of the Tribunal has been chosen to exercise the 
‘powers under section 20 of the Rent Act, merely because he is 
a person in authority. He might have been the chairman of the 
corporation, or the Commissioner of Police. | 
The revisional jurisdiction of the High Court, conferred by ss. 
ar and 28 of the Letters Patent has not been affected by Rent 
Act í 
_ The President, acting under section 20 of the Rent Act, is not 
a criminal Court, nor is the act imputed to the petitioner an offence 
within the meaning of section 3 (0) of the Criminal Procedure 
‘Code. The power to enquire summarily into and impose a fine 
for certain acts independently of the Criminal Procedure Code, 
has been given to certain Civil and Revenue Courts by the Bengal 
legislature e. g. Ss, 51-55 and 58 of the Bengal Survey Act (V of 
-1875) and section 58 of the Bengal Tenancy Act (I of 1908). In 
deferénce to public opinion the Government provided for a speedy 
‘and summary enquiry under the Civil Procedure Code. _ 
Mr, Gregory for Tenants Nos, 12, 15, 16,18, 34 and 36, panik 
‘Party. 
Babus Makendsa Nath Ray, Pyari Mohan _Chatlerjee and 
Sris Chandra Biswas for Dooly Chand and Ratan Chand Opposite 
Party, 


The judgments of the Court were as follows : 

Sanderson, ©. J.—The rule in this case was obtained by one 
-Gobordhan Das Deora, who alleged in his petition that he is the 
son of Hari Bux Deora, the proprietor of the firm of Haribux 
Gobordhan Das, 


“The proceedings, in respect of which the role was granted, were 
‘Begun by a complaint by several tenants of certain premises, No. 
46, Strand Road, Calcutta, against their landlord or landlords 
“Hati Bux Gobardhan Das under section 20 of the Calcutta Rent 
Act 1920 on the ground that the landlords had wilfully disconti- 
“nuod iie supply of unfiltered water to the waah; and privies -in the 
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premises by disconnecting thé inlet and outlet pipes of the reserve 
tanks and by removing a force pump which wasattachéd fo ihe’ 
vertical inlet pipe and had thereby disturbed the easemehts an- 
nexed to the premises. 

The Rent Controller accorded “sanction” to the prosecution of 
the defendant landlord Hari Bux Gobardhan “ under section 
20 of the Calcutta Rent Act.” i 

The President of the Tribunal appointed under section 72 of 
the Calcutta Improvement Act 1911, held an enquiry into thé Com- 
plaints, and came tothe conclusion that the acts complained of 
“were done in the presence and under the order of the opposite 
party, .Gobardhan, and that they were done wilfully with the ob- 
ject of rendering the pipes and the pump unserviceable and of dis- 


_ connecting the supply of the unfiltered water to the premises.” 


He further held that " the acts which the opposite party, Gobar - 
dhan, had been proved to have committed are punishable under 
section 20 of the Calcutta Rent Act” and he directed that the Pe- 
titioner should pay a fine of Rs. 250 and that he should pay to the 
complainants Duli Chand and Ratan Chand Rs. 205 for costs, 

The Rule was granted on 2 grounds :— 

1. “For that the provision of section 20 of the Rent Act of 
Calcutta, 1920, 80 far as it has invested the President of the Tri-, 
bunal, created for a different purpose under sections 7o, 71, 72 of 
the Calcutta Improvement Act (V of r911 B. C.) with power to try 
a criminal case and thereby has created a new Criminal Court is 
uliva vires of the Legislature of the Governor in Council of Ben- 
gal.” . . h 
2. “For that Rule (4) framed under section 23 ofthe Rent 
Act for regulating the procedure in enquiries by the President of 
the Tribunal in so far as it has provided that the procedure laid 
down in the Code: of Civil Procedure 1908 should apply is slira 
vires, being-repugnant to the fundamental principles-and the’ pro- 
cedure to be adopted in trials of offences as prescribed by the Cti- 
minal Procedure Code.” 

The learned Advocate General for the Crown, Mr; Gregory for 
some of the tenantsand Mr. M.N, Roy for Dooli Chand and 
Ratan Chand shewed cause and the main grounds of their argu- 
ment were that the provisions of section 20 of the Rent Act did not 
create a criminal offence, that the proceedings in question were not 
criminal proceedings, that even if the acts in question constituted 
a criminal offence the previous sanction of the Governor-General 
‘had been obtained under section 79, sub-section 2 of the Govern 
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ment of India Act 1915 to the passing of the Rent Act, and conse- CRIMINAL. 


pn 


quently the Local Legislature of Bengal had power to alter the pro- 1991. 
visions of the Code of Criminal Procedure, and could apply a new Gobordhone 


Procedure to a new offence, that thé “ President of the Tribunal ” 
Was canstituted under the Rent Acta Civil Court with power to = 
inflict a fine which could only be realised by distraint upon the Sanderson, C, 5, 
movable propery of the person fined, that the Rent Act did not con- pay 
travene the provisions of the Code of Criminal Procedure, and 
thab rule 4 was not repugnant to the Rent Act. 
On the other hand-Mr. Sanyal and Mr. M. N. Mookerjee ap- 
peared in support of the rule and amongst other arguments urged 
that the Local Legislature had no power to create a new Criminal 
Court, or to create a Court which would affect the jurisdiction given 
` tothe High Court by the Letters "Patent, that the section 20 of the 
“Rent Act created-a criminal offence within the meaning of the Code 
of Griminal Procédure and therefore that such offence should be 
tried under the Procedure provided by the Code of Criminal Pro- 
cedure,—* Subject to any enactment for the time being in force 
regulating the manner or place of investigating, enquiring into, ` 
trying or otherwise dealing with such offences” as provided by 
section 5(2) of the Code of Criminal Procedure: That rule 4 of 
the * Calcutta Rent Rules 1920 ” was not an “ enactment” within 
the meaning of the abovementioned section. 
“The object of the Rent Act is stated in the preamble tis. to 
reatrict temporarily the increase of rents in Calcutta. 
Section 2 defines the “ Standard rent.” 
Section 3 gives power tothe Local Government to appoint a 
Controller for any area in which the act is in operation. 
Section 4 provides that“ subject to the provisions” of tbe 
“ Act, where the rent of the premises is increased to exceed the 
standard rent the amount of such excess shall, notwithstanding any 
agreement to the contrary, be irrecoverable. ” 
Section 11 provides that “ no order for ejectment is to be made 
if rent-is paid. at the allowable rate and the conditions of the te- 
nancy -are performed, 
Section 15 deals- with. the duties and powers of the Controller. 
Section-17 sub-section (2) gives powet to the Controller to com- 
pel.the production. of documents in the same manner as provided 
in the case of a Court by the Code of- Civil Procedure, 1908. 
_ By section 18 provision is made for the revision of the Com 
troller’s. decision fixing. the standard-rent by the “ President of the 
Tribunal "in respect-of premises in “Calcutta, and-by the principal 
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Civil Court of: Original Jurisdiction in the district in ‘in the case of 


premises ‘outside Calcutta. 


By section r9 provision is made for the imposition of a _ penalty 


for recovering rent in excess of the standard rent. 7 A 
And, by section 20 provision is made for the imposition of a 
penalty for disturbance of easements, &c, 
The section is as follows :— 


“ Whoever, in any case in which an order or PEI for the ges“: 


covery of any premises is-prohibited under section 11, without ‘the 
previous written consent of the Controller, or save for the purpose 


of effecting repairs or complying with any municipal requisition’ 

wilfully disturbs any easement annexed to any premises or removes, ` 
. . . e 

destroys, or renders unserviceable, anything provided for permanent : 


use therewith, or discontinues any supply or service comprised in `’ 


such rent, shall, on the complaint of the party aggrieved, be liable, 


on the first occasion, te a fins which may extend to five hundred . 


rupees, and on a second or subsequent occasion, in regard .to the 
‘same, Or any other premises, toa fine which may extend to one 


thousand rupees, to be imposed, after summary inquiry, -by the- 


President of the Tribunal or the principal cm Court, as the case. 
may be” > 


It therefore appears that the main 1 provisions of the Act are to . 


fix a standard rent, to provide that rent exceeding the’ standard 
rent shall be irrecoverable, subject to the provisions of the Act, 


rt 


and to provide that no order for ejectment should be made so long _ 
as-the rent allowable by the Act is paid and mg conditions of the 


tenancy are performed. - 
It is obvious that these provisions by themselves might not be 


sufficient to attain the object of the Act, and it might be possible ~ 
for the landlord in certain cases, where he had control over the . 
services to the premises, to discontinue such services and so render - 


the premises uninhabitable, so that the tenants might be forced to 


leave the premises, and the object of the Act might be frustrated. - 


Consequently the provisions of section 20 were necessary for the 
effective working of the Act with regard‘to the first point; wiz, that 
section 20 of the Rent Act, so far as it has inyested the ‘President 
of the Tribunal-” with power to try a criminal case and thereby 


has created a-new Criminal Court, is “ ultra vires” of the Legis: - 


lature of the Governor in Council of Bengal, assuming for this part 


of my judgment that the subject-matter’ -of the complaint in this ;. 


cage constituted a criminal offence within the meaning of the-Code 
of Criminal Procedure and that the “ President of the Tribunal,” 
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when acting under the provisions of section 20, may be said to þe 
2 Criminal Court, ia my judgmant, the sestion (apact from the ques- 
tion of the rule 4) is not ultra vires. 

By section y9(1) of the Government of India Act rors the Lo- 
cal Legislature has power (subject to the provisions of that Act) to 
make laws for the peace and good Government of the territories for 
the time being constituting that province and by section 79(2) the 
Local Legislature of any province may with the previous sanction 
of te Governor General but not otherwise repeal or alter as to that 
province any law made either before or after the commencement 
of this Act by any authority in British Iadia other than that local 
Legislature. 

By sub-section 3 certain matters,are set out with respect to which 
the Local Legislature may not without the previous sanction of tha 
Governor General make or take into consideration any law and by 
sub-section 4 the Local Legislature of ‘any province has not power 
to make any law affecting any Act of Parliament. 

The Rent Act recites that the previous sanction of the Governor- 
General has been obtained under section 79 (sub-section 2) of the 
Government of India Act 1915 to the passing of the Act, and in 
so far as section 20 of the Rent Act repeals or alters the provisions 
of the Code of Criminal Procedure as to the Tribunal before which 
and the manner in which the offence referred to in the abovemen- 
tioned section is to be dealt with, in my judgment, the Local Legis- 
lature had power with such sanction to enact the provisions of that 


section in pursuance of the provisions of section 79 (sub-section 2) 


of the Government of India Act, rgts. . 

The learned vakils who supported the rule have not satisfied 
me that the provisions of section 20 of the Rent Act have affected 
any Act of Parliament or the Letters Patent and the learned Ade 
vocate General admitted the jurisdiction of this Court to revise the 
order of the " President of the Tribunal.” 

For these reasons, in my judgment the first ground relied upon 
is not sufficient to justify us in holding that section 20 of the Rent 
Act is ultra vires, : 

With regard to the second ground on which the rule was 
obtained: Rule 4 was made by the Governor of Bengal in 
Council in pursuance of section 23 of the Rent Act and the rule 
provides as follows :— 

“In making enquiries under the Act the Controller or the 
President of the Tribunal should follow as nearly as may be the 
ptocedure laid down in the Code of Civil Procedure 1908 for the 
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regular trial of suits the substance only of the evidence being 
recorded as in unappealable cases.” It was agreed during the 
course of the argument that the rule applied to the matter now 
under consideration. In my judgment the subject matter of the 
complaint in this case constituted a criminal offence. 

_ By Sec. 4(0) of the Code of Criminal Procedure “offence means 


any act or omission made punishable by any law for the time being 


in force.” These ate very wide words and in my judgment are sufi- 


cient to cover the acts referred to in Sec. 20 of the Rent Act. The 


fact that the words “ offence” and “punishable” are not to be 
found in section 20, in my judgment, does not affect the question. 

, The real nature of the matter must be looked at; and when 80 
looked at the sectior, in my judgment, does create a new criminal 
offence. The person against whom the complaint is proved, is 


rendered liable for a fine of Rs. 500 on the first occasion, and on a- 


subsequent occasion to a fine of Rs. 1,000 ; it is impossible, in my 
judgment, for us to say that such a fine is not “punishment” in the 
ordinary meaning of the word. The acts referred to in the section 
are made punishable by a law for the time being in force viz., the 
Rent Act, and consequently they are within the abovementioned de- 
finition nor does the fact that the enquiry is to be made by the 
“President of the Tribunal” in the one case, and by the principal civil 
Court in the other case, prevent the proceedings being of a criminal 
nature. The “President of the Tribunal” would be an appropriate 


-Tribunal to deal with the question of standard reit, and the 


matters which would have to be considered in connection therewitb; 
and, having appointed him as the Tribunal in respect of such 
matters it would: not be unreasonable for the Legislature to invest 
hjm with the powers contained ia Sec. 20 of the Rent Act which, 
as I have already pointed out, were necessary for making the Act 
completely effective. 

_ The question then arises, was it competent to the Local Legisla- 
tute to provide by a Rule that the President of the Tribunal when 
enquiring into a criminal offence punishable with a fine under 
Sec. 20 of the Rent Act, should follow, as nearly as may be, the 
procedure laid down in the Code of Civil Procedure for the 
regular trial of civil suits. Without this Rule the Procedure to be 
followed in such a case, would be the Procedure .contained in the 
provisions of the Code of Criminal Procedure, which would be a 
procedure natural to the matter in question. Sec. 5 of that Code 
provides as follows: ` 

“ (1) All offences under the Indian Penal Code, shall be investi. 
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gated, inquired into, tried, and otherwise dealt with gang to the - 


“provisions hereinafter contained.” 

“ (2) All offences under any other law shall be wetan 
inquired ~into, tried, and otherwise dealt with according, 
to thè same provisions, but subject to any enactment for. 
the time being in force regulating the manner or _ place 
of investigating, inquiring into, trying or otherwise dealing, 
with such offences”, Prima facie; therefore, the provisions 
_of “the Code of Criminal Procedure would apply unless 
it can be said that there is an enactmant for the time being in force 
regulating the manner or place of invéStigating, enquiring into, trying 
or ctherwise dealing with the offence. It was argued that Rule 4 


| is such an “enactment” within the meaning of the sub-section 2 of . 


section 5 of the Code of Criminal Procédare. 
The Rule, in my judgment, is not an “enactment” in . the ordi 
nary mearing of the word in its Legislative sense. For the purpos: 
_ ` of ascertaining the meaning of “enactment” reference was mads t? 
`. the definition of the word in Section 3(17) of the General Clauses 
Act 18y7, which provides that “enactment” shall include a Regula- 
tion (as thereinafter defined) and any regulation of the Bengal, 
Madras or Bombay Code, and should. also include any provision 
contained in any Act or in any such Regulation as aforesaid. As to 
the power of Local Legislature to make Regul tions, Sec. 71 of the 
Government of India Act 1915 is material: That section provides 
that a Regulation proposed by the Local Government must be 


submitted to the Governor-G2neral in Council for approval. The. 


abovementioned definition though not conclusive, throws light upon 
the meaning of “enactment” and goes to show that the word would 
not ordinarily mean a “Statutory Rule.” Consequently in my judg- 
ment Rule 4 is not an “enactment” within the meaning of Sec. (2) 
of the Code of Criminal Procedure: The Rule is not part of the 
Act and it is not directly enacted by the-Legislature with the previous 
sanction of the Governor-General and yet the effect of the Rule, if 
valid, is to repeal or alter the Code of Criminal Procedure, and 
provide that the new offence created by Sec. 20 of the, Rent ;Act 
shall bé dealt with in accordance with the provisions of | Civil 


Procedure Code instead of in accordance with the provisions of the 


Criminal Procedure Code. 
It was urged that the Rent Act itself contemplated the procedure 
of the Civil Procedure Code being used for the purpose of the 
. Rent Act and reference was made to Sec. r7: but that section 
dealt merely with an enquiry by the Controller and his power to 
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enforce the attendance of witnesses ani ths production -of : docu- 
ments to which matters the provisions of the Code of Civil Procedure? 
might be appropriate, This matter is one of substance and not one 
of ‘form-: for points of difficulty such as questions as to the onus of 
proof and al to the examination. of the defendant on oath may” arise 
when the provisions of the Civil Procedure Code are to be applied 
to proceedings of a Criminal nature and indeed the President of the 
Tribunal in his judgment in this case referred to the fact that the pro- 
ceedings are governed by the Code of Civil Procedure. and that . 
both parties are competent witnesses and that Gobordhan deliberately 
abstained from giving evidence. This is’ a matter which the 
“President of the Tribunal” could not have taken into consideration 
if the proceeedings had been jn accordance with the Codeeof 
Criminal Procedure. 

I am loath to decide that a Rule passed by the Local Government 
is “ ultra vires” but i in this case, after giving fall consideration to 
the arguments advanced by those who showed cause against the 
Rule, I am driven to the conclusion, for the reasons abovemention- 
ed, that Rule 4 is “ulêm vires” and consequently in my judzment 
the Rule must be made absolute and the order complained of must 
be set aside. The fine and the costs if paid will be refunded. 

I cannot part with this case without pointing out that even if the 
provisions of rule 4 had been made part of the Rent Act, considar- 
able difficulties might arise in theit application, first because the 
provisions of the Civil Procedure Code in themselves are not 
‘ordinarily applicable to proceedings in respect of Criminal offences 
and secondly because the direction contained in the rule that the 
Controller and President of the Tribunal shall follow as nearly as 
may be the Code of Civil Procedure is of such a vague and 
genefal nature, that difficult and nice points of law might be 
involved, a contingency which in proceedings of this nature it is 
desirable to avoid. Ka 

‘Richardson, J.—To understand this case, some preliminary 
réference is desirable to the Calcutta Rent Act rg20, (Bengal Act 
III of 1920), the Calcutta Improvement Act, 1911, (Bengal Act V 
of rorz) and the Calcutta Improvement Appeals:Act rgrr (Act 
XVIII of 1911 as amended by Act X of 1914). : 

The Calcutta Rent Act, 1920, was passed as the preamble stated, 
to restrict temporarily the increase of rents in Calcutta, the period 
of its continuance in forcé being three years from the date of its 
commencement (sth May, r920). : Section 2. defines the expression 
“Standard rent ¥. Section 3 authorizes the Local Government to 
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appoint a Controller, ta whom certain powers are subsequently 


* gives. Under section 18 an order of the Controller fixing the 


standard rent for any premises is subjict, at the instance of land- 
lord or tenant, to revision by the president of the Tribunal 
appointed under section 72 of the Calcutta Improvement Act, rgtt 
whose decision is to be final. Section rọ imposes a penalty for 
recovering rent in excass of the standard rent and section 20 for 
disturbance of easements and so forth. These two sections are in 
similar terms. Section 20 with which we are immediately concerned 
ruts as follows, a te 

“Whoever, in any case in which an order or decree for the 
recovery of any premisea is prohibited under section 11, without 
the previous written consent of the Controller, or save for the 
purpose of affecting repairs or complying with any municipal 
requisition wilfully disturbs any easement annexed to any premises 
or removes, destroys, or renders unserviceable anything, provided 
for permanent use therewith, or discontinues any supply or service 
comprised in such rent, shall, on the complaint of the ‘party 
aggrieved be liable, on the first occasion, to a fine which may 
extend to five hundred rupees, and on a second or subsequent occa- 
sion, in regard to the same, or any other premises, to a fine which 
may extend to one thousand rupees, to be imposed, after summary 
enquiry, by the President of the Tribunal or the principal civil 
Court, a: the case may be.” 

By section 21 the fine impozed under section 19 or section 20 
is to be levied by the Controller by distraint and sale of a suffi- 
cient portion of the moveable property of the person fined.’ 

Section 21 provides that no complaint under the Act shall be 
brought against any person without the previous sanction of the 
Controller or after three months from the date of the commission 
of the Act penalised. 

Section 23 empowers the Local Government to make rules 
including rules regulating the procedure to be followed in seine 
by the Controller (and) the Presideut of the Tributal...scseosssseeees 
under this Act.” 

Rule 4 of the rules made by the Local Government’ under this 
power is as follows :— 

Rule 4 :~~‘'in making inquiries under the Act the Controller or 
the President of the Tribunal shall follow, as nearly as may be the 
procedure laid down in the Code of Civil Procedure, 1902, for the 
regular trial of suits, the substance only of the evidenca being 
recorded as in unappealable cases.” 
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` Rule 24 further lays dowa that “in all proceedings before them 
under. thè Act,’ the Controller and th: President of the Tribunal” 
shall bave all tha powers po3s2ssed by a civil Court .for the ‘trial of 
suits,” . 3 

The’ Code of Civil Procedure is also referred to in the Rules 
relating to the summoning of witnesses. 

Rule 4 is ‘modelled on section 24 of the Act which prescribes 
the procedure to bə followed by the President of the Tribunal “in 
revising the’ decisions of the Controller”, but is silent as to the 
procedure to be adopted under the panal sections. 

As to the President of the Tribunal, the Calcutta Fa hei 
Act, rg1r; entrusts the duty of carrying. out its provisions to a 
Board which has power to acquire land compulsorily. The 
Tribunal appointed under scction 72 consists of a President and two 
assessors and performs the functions of the court in reference to the 
acquisition of land for the{Board under the Land\Acquisition Act, 
18,4. The Tribunal is “deemed to be” the court and the President 
the judge under that Act. The President must possess certain 
legal qualifications. The present holder of the. office was, when: 
appointed, a Vakil of the High Court of more than ten years 
standing, ‘who had practised in that court. The President is 
empowered, with the previous sanction of the Local Government, to 
make rules not repugnant to the Code of Civil Procedure, for the 
conduct of business by the Tribunal. When the President sits 
with the. assessors the decision of questions of law and procedure 
rests solely ‘with him; otherwise the opinion of the majority pre- 
vails. In’some-cases the President is empowered to sit alone. The 
awards of the Tribunal (and of the President sitting alone) ara 
deemed to be awards under the Land. “Acquisition Act and are 
declared to be final. (See sections 70, 71, 72, 76 and 77). : The 
subsequent Appeals Act however, which was passed by- th 
Indian Legislature, provides in certain cases for an appeal to the 
High Court. An appeal lies in all cases where the decision is that 
of the President sitting alone. 

The petitioner before us, at whose instance the Rule was issued 
is a Calcutta landlord. He or he and his father are the owners of 
premises, No. 46 Strand Road, in which there are a number of 
tenants.» Complaint was made by thirty-seven tenants under sec- 
tion 20 of the Rent Act, with the sanction of the Controller, that 
the landlord had wilfully discontinued the supply of unfiltered 
water to the urinals and:privies contained in the said premises by 
disconnecting the inlet and outlet pipes of the reserve tanks and 
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hy | removing a force pump which was attached to the vertical inlet 
` pipe. “The case was tried by the President of the Tribunal. It is 
admitted by the landlords or proved that they had as alleged, dis- 
connectgd the pipes and removed the force pump: Their defence 
was that the acts were done Jona fide with the object of improving 
the flushing arrangement. In the course of his judgment dated 
11th December 1920) the learned President says this :— 

“Jn the third place, the most direct evidence on the question 
of the intention with which these acts were done has not been 
given. The opposite party, landlords are,two persons, father and 
son, The son, Goburdhone, was present here throughout the trial 
instructing his counsel while witnesses for the complainants deposed 
that” the acts complained of weré done under his directions and 
in his presence. Gobordhone was the person most competent to 
to say what was the intention with which those acts were: done but 
he deliberately abstained from giving his evidence in this case. 
These proceedings are governed by the Code of Civil Procedure 
and both parties are competent witnesses.” 

‘The President’s judgment concludes with the following order :— 

“SI hold therefore that the acts which the opposite party Gobor- 
dhone bas been proved to bave committed are punishable under 
section 20 of the Calcutta Rent Act and I direct that he do pay 
a fine of Rs. 250 and I further direct that he do pay to the com 
plainants, Dooli Chand .and Ratan Chand the sum of Rs. 205 (1) 
as their costs iucluding the hearing fee which I assess at Rs. 64. 

The Rule calls upon the President and the tenants to show 
cause why the order so pronounced should not be set aside on the 
grounds in effect :—(:) That section 20 of the Rent Act is ultra vires 
of the Local Legislature because it invests the President of the 
Tribunal with a summary power to try criminal offences and because 
it thereby constitutes a new criminal Court, and (2) that some of 
the Rules framed under the Act, particularly Rule 4, are nira vires 
of the rule making power conferred on the Local Government in so 
far as they apply the Code of Civil Procedure to the trial of the 
offences created by the Act. 

These grounds necessitate some advertance to the legislative 
authority of the Local or Bengal Legislature. The Rent Act was 
passed by that Legislature under the powers which it possessed 
under the Government of India Act 1915 and 1916 (5 and 6 Geo. 
V. Ch, 71 and 6 and 7 Geo. V. Ch. 37) The amending Act of 
1919 (9 and ro Geo. V. Ch. ror) had not at the time come into 
operation and we are not concerned with any further changes 
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thereby made. Itis convenient however, to borrow the term 
‘Indian Legislature’ from that Act in place of the term 
‘Governor-General ia Legislative Council’ used in the 
Act of 1915. The.term ‘Local Legislation’ is used in both Acts 
to denote the Legislature of a province. ° 


By Section 79 sub-section (1) the Local Legislatura has a gene- 
ral power to make laws for the pace ‘and good government of the 
Province. That is a wide power because it is not open to the 
Courts to question judicially the motives or the policy of any Act 
paseed by the Legislature, but the power however wide is subject 
to certain qualifications set out in the following clauses—énter alia, 
the Local Legislature. 

“ Has not power to make any law affecting any Act of Parlif- 
ment ” (sub-section (4)], and it may not, iout the previous sanc- 
tion of the Governo'-General. 

“ repeal or alter...°..any law made...by any authority in British 
India other than itself.” [sub-section (2)). 

Sub-section (5) contains the proviso “that an Actor apro- : 
vision of an Act made by a Local Legislature, and subsequently . 
assented to by Governor-General in pursuance of this Act, shall not 
be deemed invalid by reason only of its requiring the previous 
sanction of the Governor-General under this Act.” 

In view of the discussion before us, something may also be 
said as to the use of the words “Court” and “Judge” by the 
Legislature. The words are not defined by the General clauses 
Acts of 1897 and 1899 (Act X of 1897 and Bengal Act I of 1899) 
nor in the Criminal Procedure Code. According to the Civil Pro- . 
cedure Code {section 2 (8); “ Judge” “ means the presiding officer of 
a civil Court” Both terms are extensively defined in sections rg. 
and 20 of the Penal code and it would seem natural to say that 
the President of the Tribunal, whether he is sitting alone or with 
assessors under the Calcutta Improvement Act or whether he is 
exercising his functions under the Rent Act, is performing judicial 
duties and is a Court or the Presiding officer of a Court, 

It is also convenient to say here, in anticipation, that: if the - 
penal sections of the Rent Act confer a new criminal jurisdic- 
tion on the President of the Tribunal, it does not follow tbat he is 
thereby constituted a new criminal court in the ordinary or proper 
sense of the term. The courts in India are broadly classified 
according to their main functions as Civil, Revenue, or Criminal, 
and a Civil or Revenue court exercising an incidental or auxiliary 


Vou. XXXUL] HION COURT: 


„criminal jurisdiction would retain its usual description. For ins- 


tance, section 480 of the Criminal Procedure Code confers 


on the civil and revenue, as well as the criminal Courts, a power. 


to punish summarily in certain cases of contempt of a criminal 
character. A civil or revenue Court acting in the exercise of 
that power would not become a criminal Court, as the term is 
ordinarily used. None the less, the proceeding itself would be 
ptimarily a criminal proceeding. 

«As to the first ground on which the Rule was, issued, it was con- 
tended for the petitioner that sections 19 and 20 of the Rent Act 
created a new Court and that the creation of a new court affected 
the prerogative of the crown but whether it does so or not, it is 
expressly provided by section 84 of the Government of India Act, 
1915, as amended in 1916, that a law made by a Local Legislature 
shall not be deemed invalid, solely because it affects the preroga- 
tive of the Crown, That observation applies, whether the Rent 
Act in fact created a new Court, or whether, as would appear to be 
the case, it conferred a new jurisdiction on a Court already in 
existence. 


- It was next argued that the enactment of sections rg and 20 of 


the Rent Act, investing the President of the Tribunal with a 


- summary jurisdiction to impose the penalties provided, was incon- 


sistent with section roô of the Government of India Act read with 
clauses 27 and 28 of the Letters Patent. The argu nant seemed 
to be that this sum nary jurisdiction interfered ia some way with 
the jurisdiction of the High Court. No doubt clause 27 begins by 
declaring that the High Court “shall bea Court of appeal from 
tha criminal Courts” of the Province “and from all the other 
Courts subject to its superintendence.” But the President of the 
Tribunal is nota “criminal Court” and the Courts subject to 
superintendence are not specified. Moreover the terms “ ‘appea!” and 
“appellate juris Jiction,” as used in the, Government of India Act 


“and the Letters Patent, have genera'ly been understood as including 


“ revision” and “ revisional jurisdiction” Skew Prosad v. Ram 
Chunder, (1) ; Sheonandan v. R, (2). The fact that that construc» 
tion makes clause 28 to some extent redundant does not alter 
the meaning of the words. In the case of the subordinate civil 
Courts there is only one clause—clause 16, corresponding to clause 
27-~and if the terms “appeal” and “ appellate jurisdiction” in 
clause 16 cover “revision” and “ revisional — jurisdiction” as they 


have been held to do, the same terms can hardly have a different | 


(1) (1913) 1. L. Rs 41 Cale. 323, (2) (1918) 3 Pat. L.-J. 581. 
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meaning, in clause 27.—So much being clear, the first sentence of, 

clause 27 May mean no more than this, thit the High Court 1s 
set up as a general Court of criminal Appeal, on which appel; 
late (including revisional) jurisdiction may by competent legisla- 
tive authority be conferred in particular cases, the actual, exercise 
of such jurisdiction being defined by the concluding sentence. 

But however that may be, ‘there is nothing in the Rent Act to 

take away any revisional jurisdiction in respect of the President's 

proceedings under section 19 and 20, which the High Court may 

have either under clauses 27 sùl e8 of the Letters Patent or under 
the Government of India Act. Generally speaking, the revisional 

jurisdiction depends on section 107 of the Goverament of Iadia Act 
as applied to competent legislation if India and it is not necessary* 
to say more because the learned Advocate General conceded that 
the President’s order now in question was subject to revision under 
that section, I will ad& this, however that even if the ‘Rent Act 
exceeded the power of the Local Legislatura as purporting to ‘take 
away any jurisdiction which the High Court would otherwise pos- 
sess, the Act would be void to the extent of such excess ani no fur- 
ther, and the jurisdiction of the High Court would remain unim- 

paired. Section 84 of the Govera nant of Iadia Act r915, as amend- 
ed in 1916, expressly provides that “a law made in British India 

and repugnant to any provision of this or any other Act of Parlia- 

ment, shall to the extent of that repugnancy, but not otherwise be 

void.” < l 

It was also suggested that the President's order fining the pett- 

tioner was removed by the Rules mada undar the Rent. Act from 

the purview of the criminal to the purview of the civil jurisdiction 

of the Court. But the Letters Patent contain provisions relating 

to both those jurisdictions ; and neither the Ltters Patent nor the 

Government of India Act afford any criterion for determining - 
whether any particular proceeding in a Subordinate -Court is civil 

orcriminal in its mature. The nature of the proceeding must 

depend on the effect of legislation in India. 


I have dealt so far with the reasons assigned in support 
of the fitst ground on which this Rule was issued and ‘in my 
opinion that ground is not established. It is not established that 
the Rent Act-or the Rules made under it are’ invalid because they 
affect the prerogative of the Crown or because they affect an Act 
of Parliament within the meaning of sub-section (4) A section 79 
of the Government of India Act, 
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The second ground of the Rule depends on tha powers’ of the 
Local’ Legislature in relation to the Code of Criminal Procedure 
passed by the Indian Legislature. Both grounds assume that the 
penal sections of the Rent Act create new criminal offences, The 
nssu mption is important with reference to the second ground and 
it is necessary next to consider whether it is well founded and if so 
what result follows. 

Prima facie, these are new offences. Certain acts are prohibited 
eby the legislature and a penalty by way of fineis imposed for 
disobedience. That comes within the wide definition of ' offence! 
in section 3 (0) of the Criminal Brocedure Code: “ ‘offence’ means 
any act or omission made punishable by any law for the time 


a being in force.” The mere fact to which the learned Advocate 


General drew attention, that such words as ' offence’, ‘convict’ and 


* punish’ are not used, or the mere fact that the forum selected is 


the President of the Tribunal and not a Magistrate is not sufficient 
to convert what would otherwise be in essehce a criminal proceed- 
ing into a civil ‘proceeding. The remedy provided is not reparation 
for any injury suffered by the complainant but punishment of the 
guilty or disobedient defendant for breach of a statutory prohibi- 
tion. A fine when levied appears to go into the public treasure 


_ chest. Inthe judgment from which I have quoted the learned 


President falla very naturally into the language of the criminal law. 
‘He speaks of the Coritroller’s sanction as a sanction to the “ pro- 
secution” and of the acts proved against the defendants or one of 
them as acts ‘ punishable’ under section zo. Ido not rely of 
course On any chance expressions used by the President but on 
the construction of these penal sections it seams clear that apart 
from Rule 4 of the Rules a prohibited act is an offence and that 
the summary inquiry which the President is by those sections 


directed to make ponia naturally follow criminal rather than civil | 


forms. - 

It is easy to'see why in the scheme of the Rent Act the Presi- 
dent of the Tribunal was chosen to supervise judicially the pro- 
ceedings of the Controller, His legal attainments, which if I may 
say so are considerable, and the experience which he must have ac- 
quired in the exercise of his functions under the Calcutta Improve- 


“ment Act, of housing conditions and prevalent rates of rent, ex- 


plain the choice. Then in order to enforce the new law, penal 
sections were introduced, and the President, who was to administer 


‘the Act in other respects, was also given jurisdiction to hear com- 


plaints duly made under those sections and to impose the penal- 
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ties for which they provide. There i is nothing unusual or extraord i- 
nary in such legislation. As tha Advocate General pointed out’, a 


power to fine was given to Collectors by the Bangal Survey Act, _ 


1875 (sections §t-5§ and 58) and the Bengal Tenancy Act, 1885 
(section 58, clauses (3) to (8)). But it does not follow that proceed- 


ings before ‘Collectors under these provisions are purely civil or | 


revenue proceedings and not criminal proceedings or that the acts 


to which a fine is attached are not “offences” within the meaning | 


of the Criminal Procedure Code. Section ` 53, of the Survey Act 
‘ begins with words which savour of the criminal law : — 
“ Any person convicted before a Collector... ...” 


Sc, in England, the authorities show that whet: counts is the pro-, 


ceeding and not the Court (See Craies Statute Law, and Edition} _ 


pp. 454 et sqq.) There are the cases turning on section 47 of the.. 


Judicature Act, 1873, which provides that no appeal shall lie to the 
Court of Appeal from a judgment of the High Court “in any crimi- 
nal cause or matter.” In Toronto Railway Co. v. Toronto City, (1), 
their Lordships of the Privy Council referred to the “series of cases 
commencing with Hearne v, Carton, (a) and ending with E parte 
Schofiela” (3), in which it had been beld “that the imposition of a 


fine or penalty (not being by way of reimbursement) for the breach NE 


of an order of a public authority is matter of criminal and not 


civil procedure.” - In Derby Corporation v. Derbyshire County - 


Council (4), where the question was whether in certain proceed- 


ings before a County Court, discovery should be allowed against = - 
- the defendant, Lord Herschel! said: “ When a proceeding is one -. 


to foree a penalty, or where 2 proceeding is one not that - 


must end in a penalty, because the decision . may be in 


favour of the person against whom it is taken, but where the - 


proceeding is of such a nature that it may resultin a penalty. 


it is a penal proceeding.” In Vernon v. Watson (5) Lord Halsbury 
was of opinion that the proceeding there in question was partly 
of a civil and partly of a Criminal character. 

The view that the penal sections of the Rent Act create new 
crimiral offences triable by the President is perfectly consistent 


” with the validity of the Act itself, apart from the Rules made under : 


-it The preamble recites that "the previous sanction. of the 
Governor-General has been obtained under section 79, sub-section 
(1) (1920) A. C. 446, 453. ` (2) (1859) 2 E & E. €G, 
(3) (1891) L. R. 2 Q. B. 428, 
(4) (1897) A. C. 550. 
(5) Le R. (1801)_3 Q B: 288. 
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(2), of the Government of India Act, 1915, to the, passing of this 
Acw. With ‘such sanction the Local Legislature may alter any 
law made in British India by any authority other than itself. The 
Criminel Procedure Code passed by the Indian Legislature is such 


a law. If therefore there is anything in the Rent Act (apart from the - 


Rules made under it) which alters the Criminal Procedure Code, 
the Act is'not on that account #/ira uires of. the Local Legislature. 

Bat when we come lastly to such of the Rules as Rule 4 and 
Rule 24 a difficulty undoubtedly arises, It will simplify the discus- 
sion to confine it to Rule 4 which was the‘principal object of attack, 
The Rule purports to be made under a power to make Rules 
regulating the procedure to be folloyed by the President in making 
inquiries under the Act, It was conceded on both sides that it 
‘applies to summary inquiries under the penal sections. The 
result is that you have an Act creating new offences and a Rule 
directing that in trying these offences the President shall follow “as 
nearly as may be”, the procedure laid down in the Code of Civil 
Procedure for the regtlar trial of suits, The learned -Advocate 
General told us that in deference to public opinion the intention 
was that proceedings under the penal sections should be treated as 
civil proceedings with nothing criminal about them. No doubt 
a supreme Legislature can do most things and I am not going to 
say thatif Rule 4 had been put into the Act, and the intention 
ascribed to the Legislature had been made manifest by express 
words, the Local Legislature would have exceeded its powers, 
I assume for the present purpose that subject to the require- 
ment that before doing certain things the previous sanction of 
the Governor-General should be obtained, the Local Legislature 
so far as the Courts other. than the High Court are concerned, 
is supreme in the region of Criminal Law and procedure, 

In Tornio Railway Company v. R. (x). their Lordships of the 
Privy Council expressed the opinion that it was competent to the 
Parliament of Canada under powers enabling it exclusively to 
legislate as to Criminal law, including procedure in criminal matters, 
“to declare that what might previously have constituted a criminal 
offence should no longer do so, although a. procedure in form 
criminal was kept alive.’ The Canadian Act there in question 
expressly directed that “anyone convicted upon any indictment 
or information for any common nuisance other than those mention- 
ed in the last preceding section shall not ba deemed to have 
committed a criminal offence.” 

(1) (1917) A. C. 630. 
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But whatever the powers of the Local Legislature in this con- 
nection may be, even if Rule 4 stood as a section in the ‘Agt itself, 
it would not necessarily be equivalent to an express direction that 
the remedies provided in the penal sections should be deemed to 
be civil and not criminal remedies. As a section in the Act, it 
would have to be construed with the penal sections and some mean- 
ing would have to be given to it. The result might, but would not 
necessarily, be that for which the learned Advocate General con- 
tends. ° 

Rule 4 however does not stand as part of the Act, butas a rule 
made thereunder. That being so, to make it mean that the crim inal 
remedies created by the Act are to be treated for all purposes as 
civil remedies, is to make it inconsistent with and repugnant,to the 
Act to which it is subordinate. It cannot have that meaning. Con- 
strued as a Rule it cannot mean more than this that the new offen- 
ces created should, without losing their criminal character, be tried 
in form civil. Upon that, difficulties would occur as to the precise 


l boundary between substantive law and procedure, for instance as to 
` the burden of proof and the examination of the defendant on oath. 


But inspite of difficulties in its application, it is perhaps conceiv- 
able, that, with a liberal use.of the qualifying phrase, “ so far as 
may be” the Rule so interpreted, might prove workable, And I 
should hesitate before rejecting the Rula merely on the ground of 
inconsistency with the Act. The Courts will approach a Rule pur- 
porting to be made by the Local Government or by one of its prin- 


“cipal administrative departments under statutory powers with res- 


pect and with the desire so to construe it wf res magis valeat quant 
pereat: 


But the validity of Rule 4 has to bẹ considered not galri in rə- 
lation to the Rent Act, but also in relation to the Criminal Proce- 
dure Code. Two questions arise on this part of the case, firstly 
whether the Rule is in fact in conflict with the Code and secondly 
whether if so, the Local Government still had power to make such 
arule of procedure under an Act passed with the. previous sanction 


of the Governor-General. 


As to the first question however benevolently the Rule be inter- 
preted, it certainly prescribes a procedure which is not the proce- 
dure of the Criminal Code. Now section 5(1) of the Criminal Pro- 


„cedure Code provides for the trial under that Code of offences 
„under the Penal Code, Then section 5(2) goes on to say that " all 


offences under any other law ” that is-any law other than the Penal 


Lal 
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Code * shall be investigated, inquired into, tried and otherwise 
dealt with according to the same provisions, ” tbat is, the. provisions 
of the Criminal Procedure Code. That states the general principle 
that the „appropriate procedure -for the trial of offences is to be 
found in ‘the Criminal Procedure Code. A saving clause, however, 
follows to this effect :—* but subject to any enactment for the time 
being i in force regulating the manner or place of investigating, in- 
quiring into, trying or otherwise dealing with such- offences.” The 
following section, section 6, appears to recognize that, besides the 
High Court and the five classes of Criminal Courts constituted by 
the Code there may be other Courts constituted under other laws, 
meaning presumably other Courts having jurisdiction to try crimi- 
nal offences. à . 


No doubt, if the Rule is covered by the saving clausa ia sec 
tion 5(2), then there is no inconsistency between the Rule and the 
Code. The point turns on the meaning of the word “ enactment.” 
In my opinion, however, “ enactment ” does not include a statutory 
rule. As the petitioner’s learned vakil reminded us, the word is de- 
finéd in section 3(17) of the General Clauses Act, passed in 1297, 


the year before that in which the Criminal Procedure Code ` 


was passed. ‘‘ Enactment” it is there said, “ unless therë is any- 
thing répugnant in the subject or context ” shall “ include ” certain 
Regulations, such as the Regulations of the Bengal Code, “ and 
any provision contained in any Act orin any such Regulation ag 
aforesaid.” That definition suggests that ‘enactment’ in its legis- 
lative sense, in accordance with the common usage of the word, 
applies only to provisions directly enacted by the Legislature, and 
cannot be extended to include Statutory Rules. 


The Advocate General referred to sub-section (2) of section rt 
which extends the Code to the whole of British India but goes on 
to provide that, ©“ in the absence of any specific provision to the 
contrary, nothing herein contained shall affect any special jurisdic- 
tion or power conferred, or any special form of procedure pres- 
cribed, by any other law for the time being in force,” That provision 
carties the case for the opposite parties no further. Either sub- 
section (2) of section § is a ‘*specific provision to the contrary ” or 
Rule 4 is not a “ law.” 

‘Rule 4, therefore, is not covered by any saving clause in the 
Code and is inconsistent with the Code. 

-The second question is whether that being so, the Local Ĝo- 
- yernment stilt had power to make such a Rule. In my opinion, 
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the answer must be in the negative. Granted that the Rule “woul! 
have been valid if it had formed part of the Act, it does not form, 
part of the Act and itis nota provision directly enactet b} the. 
Legislature with the previous sanction of the Gov:rnsr-Ganeral. 
It was said that the Act was passed with such sanction and that the 
Act so passed empowers the Local Government to make Rules 
regulating procedure. So it does, but it by no means follows that ` 
such a power enables the Locil Government to mak: a Rule which 
could not have bean put in the Act itself without the previous sanc- 
tion of the Governor-Ganeral. It is clear that the proviso in sub- 
section (5) of section 79 of the Governmeat of India Act, 1915 
does not cover the case. 

A mere power to regulate procedure, such as the Rent Act gives, 
certainly dozs not authorize the Local Government to regulate,%o0 
to speak, the offences created by the Act out of existeace and to 
turn a remedy of a criminal character into a remedy of a civil 
character. Nor-in my opinion does this power conferred without 
any reference at all to the Criminal Procedure Code anuthoriz3 the 
Local Government to repeal or alter that Code and to direct con- 
trary to its provisions, that the offences created, wile remaining 
criminal offences, shall be tried in form civil 

_ There are penal Sectiuns in the Calcutta Improvement Act (sec- ` 
tions 169-174) and I observe that a provision modifying the 
Criminal Procedure Code is contained inthe Act—section r51— 
under the heading “ Legal Proceedings.” : 

The requirement that a modification of the Codz should b> ex- 
pressed in an “enactment ” ig not a question of mere forn. It 
means that the general principle that all offences are to be tried 
according to the procedure of the Code is not to be departed from 
except by some deliberate Act of the Legislature itself. The omis- 
sion to take this course in the present case was no doubt due to the 
legislation being emergency legislation, passed, peraaps necessarily, 
in haste, to meet pressing needa of the moment. 

If I am right in my conclusion, Rule 4 and other Rules aade 
under the Rent Act are invalid so faras they purport to apply the 
Code of Civil Procedure to summary inquiries under the Penal Sac- 
tions of the Rent Act. 

It is evident from the terms of the learned President’s judgment 
that he tried the petitioner's case as ifit were a Civil and nota 
criminal case. 

In the result, thefefore, in my opinion, this Rule issued at the 
petitioners instance should be discharged on the first ground on 
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which it was granted but made absolute on the second. The order 
fining the petitioner must be set aside and the fine, and costs, if 
paid, must be refunded. 


A, T, M | Rule made absolute, 


‘APPELLATE CIVIL: 


Before Mr. Justice Tounon and Mre Justice Newbould, 
NAYANJAN BIBI 


v. 
DURGADAS BANDOPADHYA.* 


Ejeciment—Bengal Tenancy Act (VIII of 1885), sections 22(3), 49(06)—1jara 
lease—Purchase of holding by ijaradar in execution of rent decret—Ijaradar 
purchaser sub-letting to original tenant—Ijaradar purchaser inducting te- 
nant's heirs after tenant’s death—Ijara lease, expiry of—~Tenant, if tres- 
passer—Notice. 

A was the owner of a certain osaf talug. For a “certain period he let out his 
property in ijara to B. The ijara lease authorised B to buy holdings at sales in 
executions for arrears of rent and also provided that during the term of the ijara 
he was at liberty to sub-let the same. During the term of the ijara, C, the te- 
nant of a certain holding in the ijara, fell into arrears. A suit;was brought against 
him and in execution the holding was purchased by B. He then sub-let the 
same to C and after his death inducted upon it his heirs, the present defendants. 
On the expiry of the ijara lease, A brought a ‘suit to eject the defendant as tres- 
passer 1 5 

Held, that having regard to section 22(3) of the Bengal Tenancy Act and also 
to the terms of the ijara lease, the holding continued ; that C and after him his 
heirs who were inducted upon the same by B, were under-raiyats ; that as the sube 
letting to C’s heirs, the defendants, was by consent of A, when he succeeded to 
B in the possession of the -holding he took it burdened with the under-raiyats 
inducted by B ; that as the sub-letting not having been by written lease, section 
49(b) of the Bengal Tenancy Act applied and the defendants C’s heirs, could 
not be ejected otherwise than after notice.” : 


Appeal by Defendant No. 2. 
Suit for ejectment. 
® Appeal from Appellate Decree No. 316 of 1919, against the decree of Babu 
Amulya Charan Ghose, Subordinate Judge of Khulna, dated the roth November, 


1918, reversing that of Babu Atul Chandra Roy, Munsiff, Second Court, at 
Bagechat, dated the 17th December, 1917. 
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‘The material facts appear from above. 

Babu Atindra Nath Mookerjee and Mouloi A. K. Faslul Hug 
for the Appellant. 

“Babu Brojo Lal Chakrabarti and Susil Kumar Bose for tha 
Respondent, 


The judgment of the court was as follows : 


This appeal arises out of a suit for ejectment. The plaintiffs 
in the suit are the owners of an osaf talug. For a certain period 
their property was let out in ijara. During the term of the ijara the 
tenant of a certain holding, ons Salim, fell. into arrears. A. suit was 
brought against him and in execution of a decree obtained the 
holding was purchased by the ijaradar.- Having thus purchased 
the holding he next proceeded to sublet the same to the old tenant 
Salim. Thereafter Salim died and -on the death of Salim the ijara- 
dar or purchaser of the holding next inducted upon it his heirs, 
the present defendants. On the expiry of the ijara lease ‘the land- 
lord seeks to eject the heirs of Salim as trespassers. Tne first ques- 
tian in the case is whether the ijaradar when he relet to Salim _relet 
to him as an under-raiyat or asa raiyat of the holding -which he 
had purchased-at the auction ;--that is to say, whether this holding 
continued. Having regard to the provisions of section 22(3) of 
the Bengal Tenancy Act and also to the terms of the ijara lease we 
must corclude that the holding continued and that Suim and after 
him his heirs who were inducted upon the same by the 1jiradar 
were in the position of under-raiyats. The ijara lease authoriz:d 
the ijaradar to buy holdings at sales in ex:cution for arrears of rent 
and also provided that during the term of the ijara he was at liberty 
to sublet the same. . The sub letting to Salim’s heirs must, there- 
fore, be taken to be by consent of the landlord. The sub-letting to 
Salim’s heirs was not-by a written lease. When the proprietor suc- 
ceeded to the ijaradar in the possession of the holding he took it 
burdened with ‘the undar-raiyats inducted by the ijaradar. The sub, 
letting not having been by a written lease section 49(b) applies ; and 
it follows that Salim’s heirs—the present under-ratyats—cannot 
be ejected otherwise than after notice. It follows, therefore, that’ 
this appeal must succeed and that the plaintifs suit, mast be dis- 
missed with costs in all the Courts, 


AT, Me | i ` Appeal allowed: 
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Beon Sir Asutosh Mookerjee, Knight, Judge, and Sir Ernest 
` - Edward Fletcher, Knight, Judge. 
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Evidence, admissibility of— Evidence Act (I of 1872), Sec. 92, Proviso 5 and 4—~ 

‘Party departing from written agreemeni—Agroement, then operative—Ex- 

í “amination de bene esse—Objection, waider of—Court of appeal. 

-Under proviso 3 to secticn 92 of the Indian Evidence Act, a party is 
entitled to prove the existence of a separate oral agreément constituting a condi- 
tion precedent to the attaching of any obligation under the contract, and, 
conseqently, to show that the contract to be considered as binding, only when con- 
firmed by | the principals themselves. Under proviso 4, again, he is competent to 
prove the ‘existence ‘of ` ‘any distinct subsequent’ oral agreement which modifies the 
written contract, where the contract is neither required by law to be in writing 
nor has been ‘registered according to the law-in force for the time being as to 
registration.of documents. |. e: 4 

When parties, who have bound themselves by a “written agreement, depart froin | 
what has been sa agreed on in writing and adopt some other line of conduct, it is 
incumbent on the party insisting on, and endeavouringto enforced a substituted 
verbal agreement, to shew, not merely what hoe understood to be the new terms-on 
which the parties were proceeding, but- also that the other party had the same 
understanding—that both parties were proceeding, ona new egreement the terms 
of which they both understood : Earl of Darnley v. London Chatham and Dovir 
Railway (1). 

An agreement, when confirmed, becomes operative with effect from the date 
when originally made. 

An examination de bene esse stands on precisely the same footing as the erral: 
nation of a witness in a causo: Hofman v. Framjee (2). Consequently, tho 
examination must take place either in Court or before a Commissioner. . 

“When a witness has been examined de bene esse, if any irregularity be discover 
ed,- or the adverse party be advised of any ground of objection tò the reading of 

“the depositions, he should give notice in writing to the adverse solicitor and move 
to discharge the order immediately upon the service of it, or on the earliest 

. Opportunity. 1t is too late.to object, to them on the ground of irregularity at the 
hearing of the action. 

Where the examinaticn of a witness was taken de bene esse pursuant to an order 
of Court and the examination took place before the Deputy Registrar, 
though no commission was issued to him under order{26 rule 3 of the Code of Civil 


Procedure, and no objection, though in form one of jurisdiction, was taken before 
i 


the examination commenced 
* Appeal from: Original Decree No. 59 of 1919, against the decree of 

„Mr. Justice Rankin, dated the oth June, 1919. : 
(1) (1867) L; R: 2 H. L. 43 (60). - _ (2). (1864) Coryton 7. 
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Held, that objection was capable of being waived. 

There is really no conflict of judicial opinion upon the question of the dutlef 
and functions of a Court of appeal, though there may be room for diversity of 
conclusion when, in an individual case, the evidence comes to be reviewed and 
weighed : Lalljes Mahomed v. Dadabhai (1). ve 

Appeal by the Plaintiff. 
Suit for damages for breach of contract. 
The material ‘facts appear from the following judgment of 


Rankin, J :-—-This is an action brought by the buyer for damages 
for breach of a contract in.wriking dated the 6th August 1917. The 
contract before me is a Bought Note passed by certain brokers 
called Anderson and MacRae," ‘and the sale is the sale of 15 tons, of 
Aluminium Ingots price Rs. 200. 


There is a provision ‘that the aluminium may be tested by the 
buyer prior to delivery within a week from date ; delivery is to be 
from seller's godown within 45 days from the date of the contract, 
viz, goth July 1917, and payment is to be in full within 30 days 


from date of contract, viz., goth July 1917. 


It appears that there was a previous contract between a firm of 
Jevanlal & Co, and a firm of Nursing for the sale of this very 
aluminium, and there was also a contract between Nursing and the 
plaintiff. This contract came to nothing because Nursing fell out, It is 
rot established before me that those previous contracts were subject 
to'confirmation, and came to nothing because of the absence of 
confirmation as distinct from default on the part of some one, but 
at any rate they came to nothing. What happened in the end was 
that the present? ‘defendants took the place of Nursing; they bought 
from Jevanlal, and they sold by the contract in suit to the plaintiff. 
The defendants bought at Rs. 196 and sold to the plaintiff at 
Rs, 200, They pledged the Delivery Order, borrowed money in 
order to pay a sim exceeding Rs, 50,000 down and the interest 
which they had to pay upon the money borrowed operated to 
diminish apparently certain profit upon the transaction. 

_ Now, undoubtedly the brokers in this contract were a fim 
called Anderson and MacRae; in facta Mr. Anderson. Mr. Anderson 
appears to have been a broker for the time being and be apparently, 
so far as this business is concerned, had it introduced to him from 
the plaintiffs’ side by a Mr. Harris. . Apparently also he had it- 
introduced to him from the defendants’ side by a firm of under- 
brokers called Parak & Co, of which two members are Rama, 

(1) (1915) L L. R. 43 Cale. 833; 33 C L. J. 190. 
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7 Shankar, and a man called Dass, who is now dead. A good deal of 
` disdussion took place in the course of the case with regard to the 
exact relationship between the numerous persons who were assisting 
in the function of a broker in these matters; and it is quite im- 
possible to reconcile all the answers that have been given in evidence 
but I called in addition to what I have above stated that round 
about the parties to this contract and encircling Anderson who was 
to pet as broker, there was a collection of touts calling themselves 
underbrokers, who for the most part do not appear to me to have 
had sense enough to know their exgct position and who indeed have 
not much position to know. That matter I mention because I am 
unable to take the controversy as to that into account on the issues 
~ of this case I regard, it as itrelevant and unnecessary for me to 
consider further. 

Now, there can be no doubt that when on the 31st August the 
defendants claimed that the time was passed for the plaintiff to pay, 
for these goods, they were in the right upon the face of this contract, 
The contract is “payment within 30 days from the 3oth July” and 
on the gist August at all events the time was passed ; but the 
plaintiff says that he has two cases by way of varying the terms in 
the written document. The first one is, he says, that on the rsth 
August, and again on the 317th there was a verbal agreement 
with Mr. Ladharam on the part of the defendant that the time for 
payment should be extended till the 17th September. In addition 
to that he says that on the evening of the goth August there was 
another verbal agreement by which the time of payment and for 
delivery was extended till the grd September. I will deal with the 
latter point first as being one which is the more easily disposed of. 
On the 3oth August the defendants sent a bill for the price to the 
plaintiff ; there is a controversy as to what was said by the plaintiff 
when he received the bill ; there is a controversy to the exact per- 
son who went at that period but I think itis pretty clear that 
Ramashankar went ; and there is a controversy between the evi- 
dence-of plaintiff and the evidence of Ramashankar as to what 
the plaintiff said ; but it is quite certain that the bill was not met, 
and the plaintiff's case is that he rang up the defendants, spoke to 
Ladharam ; Ladharam said he would come to see the plaintiff 
later on that day ; that Ladharam came pursuant to that promise, 
and stated that he was the person who had had the telephone com- 

“ munication ; that he made certain propositions to the plaintiff for 
-- the postponement of the time for: taking delivery ; that he made a 
Groposition to cancel the contract of Rs, 6,000; but that in the 
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“end he made a firm promise that the time should be extended til, 
‘the 3rd September ; that, that was a concluded bargain and that 
Ladharam did not reduce it into writing because he said he was not 


“very good at writiig English and he wanted to get his solicitor to 
“put itin form, but that the contract was concluded ; that there 


were certain dramatic assurances given to that -effect. Now,. upon 
that case Ladharam simply denies that he ever had that telephone 
communication or that he ever had that interview. at all, Accord- 


“ing to the plaintiff the person present at the interview, in addition 


to Ladharam, were the plaintiff himself, Harris who was called be- 
fore me, and a witness whom I have not seen called -Moti- 
lall Chunder. That being the story of the plaintiff it-is un- 
doubted that on the very nextday a letter is written by the 
‘defendant's Solicitors Messrs. Leslie and Hinds claiming -to take 
the contract as cancelled by the failure to pay on the 30th and not 
containing any sort°of reference to the alleged interview ; and 
when that letter is received a letter in answer also dated 31st was 
sent by the plaintifl’s attorney. In that letter there is not one single 
word about this interview of the day before: not one single syll- 
able even to suggest that; and I am quite satisfied that if the 
story of the plaintiff had been true and this man had promised.to 
get a letter extending the time to the 3rd Ssptember, and blatantly 
broken his promise by sending, or getting his solicitor to send the 
letter on the 3rst August, it. would have been impossible for any 
body to keep.that matter of the plaintiff out of the letter of the 
315t “August in reply. So faras the story of the interview of the 
> 30th August i is concerned that letter in reply of the 31st August 
- makes the plaintif’s case practically hopeless. When cross-exa- 
mined about it plaintiff ‘says that he had explained the whole of 
that matter tothe solicitor, but that the solicitor said he would 
not put itin the letter, but keep it until he came into ‘Court, 


: Well, that was rather agrave charge against the solicitor, and 


the solicitor gave evidence at the instance ofthe plaintiff, and his 


- story was that an account which he very indifferently rémembérs 


was given to him somewhat to the- effect that the plaintiff said ; and 
that the solicitor came to the conclusion that nothing had been 


` concluded between the parties at that interview and that therefore, 


he did not put it if the letter.. I am now asked to hold that Iam 
satisfied that the concluded bargain was made on the goth August 


` when the‘plaintiff’s own account to his own ‘solicitor the very next 
5 day, left that ‘solicitor under the impression, according to him, 
- that there had been no concluded bargain at all, That is, as J 


Vor. XXXİİL] HİOH COURT. 


say, absolutely hopeless. Had I koown that that was the position ` 
4 ‘shold never ‘have taken an issus with regard to that. The ` 
matter dogs not stop there; but when the ‘/plaint in the action 


comes-to’be filed as late as the sth February 1918, (by which time 
thé pbaintiff’s solicitor had plenty of time to ‘consider -every- 
thing) this case- which is now put forward as regards the -interview 
of the 3oth August is not mentioned at all. I desire to say that so 


far ‘as any charges -of keeping back mattets from the Court amet 
coneerned, there is no question that our Panna Lal Dey by his 


evidence has acquitted himself of anything -of the sort ; but I am not 
inthe least satisfied that there was any such interview at all, and 
I am absolutely satisfied that a considerable part of the evidence 
both of the plaintiff and of the witness Harris is absolutely exag- 
gerated and untrue with regard to that interview. ‘There is a‘fur+ 
ther fact. ‘The person, Motilal, Chunder, has not been 
called at all. The plaintift’s counsel excuses him from this by 
saying that he had been got at by the other side, What is abso- 
lutély certain is that thia witness" is not called and I am not going 
into speculation which I cannot possibly decide as to whether 
Motilal Chunder is a persón who has been got'at by the - defendant 
or ‘is a person who cannot face up to state an untruth on 
behalf of the plaintiff. How that may be I don’t know ; the fact 
remains ‘that in that condition of affairs one of the witnesses is not 
called, and a more hopeless case than the case of the plaintiff upon 
the 30th August interview it is very difficult to find. 


` Now, that disposes of one of the two cases made for the plain- l 


tiff. There remains the question which is much more difficult, 
whether or not upon the 15th August or 17th August it was agreed 
between Ladharam and the plaintiff that the go days should run 
from the day of receipt of the defendant’s confirmation of the con- 
tract. Now, on that question I bave first the evidence of the wit- 
` ness Anderson. His evidence, which was taken de dene esse before 
the Assistant Registrar of the Court, and what bappened there was 
that Anderson being. called on behalf of the defendants, who 
thought he was going to say that this contract never had been sub- 

ject to confirmation at the start; Anderson inspite of the fact that 
he had given a signed statement to the contrary deposed that it was 


subject to confirmation at the start, The question that arises there . 
firat of allis the question whether it is possible for me to do 


anything except bind the defendants by the evidence which Ander- 
son gave in his de dene esse examination. My view is that 
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although the examination de ene esse may have been conducted 
not in the exactly correct manner to enable him to be treated. as. 
hostile in principle Anderson was confronted with the signed’ 
statement by himself to the very contrary of his evidence, and.the 
answer which he makes thereto showed Jhim really to be a hastile 
witness, and Iam not prepared to hold that defendants are abso- 
lutely bound by one answer, one answer as distinct from the other, 
As regards the value of Anderson's evidence on this or any. other 
point, it is of course absolutely nil, “It is idle to say that something: 
was put before him and that he signed it before - Treading. 
That sort of nonsense will not do in this Court. Therefore, so far 
as Anderson’s evidence is concerned it does not to my mind affect 
the probability one way orthe other. There are however, various : 
matters which do assist the plaihtif very considerably upon the 
questions whe-her the contract was originally subject- to confirma- 
tion. There is first of all the fact that he does himself confirm by 
a letter of the 6th and &sks for confirmation “in reply ; and-there. is 
certainly the fact that as late as the 17th there is a letter of confirm: 
ation from the defendant. There is the further fact that sometime 
about the r4th, rsth it would appear that the plaintif is minded to 
get the letter of confirmation from the defendant. Iam not satis: 
fied upon examination of the evidence that the contract was subject 
to confirmation though I think the probabilities are rather in. that . 
direction. If the contract was as the plaintiff says, subject to con- 
firmation, it was subject to that within one day or at most two, and 
unless it was confirmed within a very short time, the plaintiff no 
more than the defendants would be bound by it. It isa good deal 
astonishing to my mind that after the 8th—at any rate at latest about 
the 9th August—the plaintiff does not write to the defendants di- 
rect because as I understand the value of a confirmation as distinct 
from a mere receipt of Bought or Sold note is to get confirmation 
direct, so that if there ba any thing fishy about the broker that-will: 
be cured and done away with by a direct authority from the prin- 
cipal. Idonot find that at about the gth August the plaintiff-is 
taking this sensible course. Harris says he made one or two" efforts - 
to talk to Anderson about it, without avail ; and at any rate it is not 
till the r4th that something at all tangible is done by.aay body ; 
but on the rsth Harris says he went to see the defendants and saw 
Ladharam. He said that on that occasion Ladharam agreed both 
to senda confirmation letter and also that the 30 days would run 
from the receipt of the confirmation letter. Now, Harris is a wit-- 
ness whom I do not believe at all. He isa person who onthe 
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mere crosseyamination in this case cannot expect to be believed ; 


he.is a, person whose evidence as regards tha interview of the goth, 


I bave already absolutely rejected, and he comssand tells me a 


story thgt Ladharam told him that he was in a rosy position ; that ` 
if he did not confirm the contract the plaintiff was bound by it. It ` 


` îs quite certain all that is mere untruth. Itis nonsense to begin 
with. If the defendant did not confirm within a reasonable time 
than of course the plaintiff was not bound any more than the de- 
fendant ;-and it is to my mind impossible for ms to accept the story 


that Harris gives of that interview. The matter, however, does not ` 


atop there because there is in the handwriting of Harris’ a note to 
the ,Plaintifi—though itis no evidence against the defendant— 

itating that the defendants understood that the dates for payment 
and delivery would run from the receipt of the confirmation letter, 
As I have said it would be very easy indeed for Harris having come 
back to plaintiff to have written confirming the, interview. He did 
nothing of the sort, He says he asked for a letter from Ladharam 
but Ladharam seems to hava put him off ; very easily put him of, 
so far as I can see. On the r7th the letter arrived. The defend- 


ants explained the delay by saying that Nasotamdas went away on` 


some business of his own up-country ; he did not give the letter to 
the defendants until about the 14th, sometime before the interview 
of the rsth, but that at the interview of the rsth Harris asked fora 
letter of confirmation, was told one would be sent,and one was 
sent accordingly. That is why the letter was not sent till the 17th. 
That letter of the 17th said nothing about extending the time, 
and the way in which the plaintiff gets over that is : he says he 
noticed the fact that this was absent, that he got on to the telephone 
and spoke to Ladharam although he at that time had not met Ladha- 
ram and did not know him at all ; that, he got on tothe telephone 
and asked him why that matter about the extension was not in the 
letter, and Ladharam assured him that it was all right, and there- 
upon the plaintiffs evidence is that he put down a note on the back 
of Harris’ letter to him of the rsth “ upon receipt of Metharam’s 
letter to-day 45 days godown delivery time will commence from 
to-day.” Now I am very sorry if it isan injustice to the plaintiff, 
but I am absolutely unable in the circumstances of this case and in 
view of the evidence which the plaintiff has given to me about the 
interview of the goth and about what took place between himself 
and his solicitor to act upon that note which the plaintiff therein 
made, Itisan extraordinary thing that a person should think it 
necessary to reduce something into writing, and yet not to do it iù 
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the proper way = sending a letter to the party who is supposed to e 
be bound by the settlement and I look in this case as in all ‘cases 
with the greatest possible suspicion on telephone messages which | 
are not confirmed in writing to the other side but which ave con-, 


‘firmed by notes put down which the other side never gets a chance 


to see, Itseems to me that if these messages were worth while 
recording they were worth while recording in a propcr way by letter. 
This was a large transaction from every body’s point of view; it 
amounted to over Rs 60,000 ; it was an important matter, and I 
cannot concieve why if that conversation took place, a letter should ' 
not have been demanded from Ladharam and given, or at any rate 
aletter from the plaintiff sent to confirm it. So far as that goes 
Harris’ evidence is that the plaintiff at that interview asked for a 
letter to the effect, but apparently again according to the plaintiff's 
story this important matter was not reduced into writing, because ` 
Ladharam successfully puts them .off, Then comes the undoubted 
fact of the presentation of the bill on the 3oth, and the solicitor’s ` 
letter of the 31st. J can find no evidence of the plaintiff taking up 
the attitude now alleged in the plaint, and getting an extension in 
consideration of the fact that in the absence of time on confirma- 
tion he was not bound by the contract. On this matter I should 
like to say this. Itis nota proposition oflaw thata person who 
does not reduce a thing into writing will not have his chance of 
satisfying the Court that it nevertheless took place. It is not a pro- 
position of law and it is not a correct proposition on the other hand, ° 
when I get a formal contract in which the time when thirty days 
begin to run has been expressly antedated, a contract upon’ which 
a-ceitain amount of profit has been secu:ed to the defendant. I 
am not going lightly to allow parte: in an important transaction to 
say that though it was not properly authenticated in writing I am 
satisfied that an alteration was mace. I do not regard there cases 
as cates in which you listen to the witnesses for the plaintiff, listen 
to the witnestes for the, defendant, and if there is the slightest in- 
clination in your mind as to the balance of probability that one of 
them tells the truth, act upon that. On the contrary, the plaintiff 
has to prove his case. When he is seeking to vary a written con- 


` tract-in the circumstances of. this case he has got to satlsfy me 


beyond reasonable .doubt that the story given by him is true 

and that;the story given by Ladbaram-in the box is absolutely 

false; I am not satisfied in the least elther about the 

transaction of the rs5th or the transaction of the 17th and it 

seems to me therefore in that position the only thing I can do 
. 
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and the only correct judgment is to find for the defendant with 
costs, © 
One other observation I will allow myself and that is this. It 
is very often an important thing in deciding these controversies to 
ask oneself how was the market going. That is one of the reasons 
why arbitrations before the Chamber of Commerce Bengal, are so 
successful, An action is. brought in Court, evidence is taken on 
one side and the other.ayear after the event and the Court when 
it decides does not know as an arbitrator knows that there are 
hundreds of exactly the same sort of cases being produced at the 


same time by the rise or fall, in prices... If this had been a case’ 


where there was a real or ready market there would be a great deal 
of eight to bg attached to the fact that apparently this contract 
from the plaintiff's point of view was not a bad one, but the position 
was that there was no market worth calling a marketin Calcutta, 
the plaintiff had never apparently dealt in this material before, he 
was employing Harris who apparently was @qually ignorant, and 
I do not think any of the parties to this case know very much about 
the value of aluminium and how it was varying from day to day. 
There. was little information to be had and it was a novel transac- 
tion so far as they were concerned. Under these circumstances the 
observation is not.so strong as itis ina case where there is a well 
recognised market, where one-has only to turn his goods into money 
and the profit can be determined. I am not, therefore, minded to 
proceed very far upon that consideration in this case. I have com 
sidered: it, but the result is to my mind that the plaintiff bas failed 
to prove his case and judgment must be for the defendants with 
costs on scale No. 2 
dssues : 
i. Was there an oral agreement made between the plaintiff and 
the defendants on or about the 14th, 15th and 17th 
August, 1917, whereby the time for payment under the 
contract dated 6th August 1917 was extended until 30 
days after confirmation ?—No. 
-g. If so, is such oral agreement valid ? 
3- Was there an oral ageement made between plaintiff and de- 
fendants on or about goth August, 1917 whereby the 
_ time for payment and delivery under the contract dated 
6th August 1917 was extended till 3rd September ?—No. 
| (Mr. ‘Chaudhuri objects to the 3rd issue.) 
4. “Tf so, was plaintiff ready and willing to perform his part of. 
the said contract ? 
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5. On the market rate of what date are the damages, if apy, to 
be assessed ? . 
- 6. How much damages, if any ? 


Against this decree, the Plaintiff annealed: A 
Messrs. A. N. Chaudhury and B. K. Lahiri for the Appellant, 


© The Advocate General and Mr. L. P. E. Pugh: for the Res- 
pońdents. 
AV 
` The judgments of the Cour were as follows : . 
. Mookerjee, J. —This i is an appeal by the plaintiff ina suit for 
damages for breach of contract. On the goth July, 1917, the plain- 
tiff agreed to purchase and the defendant firm agreed to sell rg. 
tons aluminium ingots at Rs. 260 per cwt On the 6th August, 


- 1919, Anderson and Macrae who purported to act as brokers, 


passed a bought note in the following terms : 


“ We have this day bought by your order and for your account 
from Metharam Navalrai, 117 Corporation Street, the following : 

15 tons (fifieen) Aluminium ingots, 93 per cert purity, at 
Rupees two hundred only ex godown The Aluminium may be 
tested by the buyer prior to delivery within a week from date 
Delivery to be taken within 45 days from date of contract from. 
seller’s godown. After the expiry of the above period, the goods 
will remain’ at buyer's tisk and account, and a rental of Rupees ten 
only per day willbe charged. Twenty four ‘hours’ notice to bs 
given before delivery is taken. . 

Terms and conditions of tbis contract.—Cash on delivery, 
which is to be given and taken as follows : 

Delivery—From seller's godown within 45 days from date 
of contract (viz. 30th'July, 1917) 

Payment in full within 30 days from date of contract (viz. 30th 
July, 1917) i 4 

Interest at 1 per cent per annum above Bank rate on total amount 
for 30 days credit from 3oth July, 1917, being thig date on which 
the' previous contract was passed,” 

On the face of this contract, paymant in full was to be made 
by the buyer to the sellers within 30 days from the goth July, 1917, 


‘that is, on or before-the agth August, 1917. Itis not disputed 
“that payment was nqt so made, and on the grst August, 1917, the 


solicitors for the sellers gave notice to the buyer that the contract 
cancelled, as the time for payment had expired on the 2gth 
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August and a bill sent by them on the 3oth August had not been Civit; 
paid. The plaintiff thereupon instituted the present suit on the | ngao. 
' wed 
sth February, 1918 for recovery of Rs. 24,000 as damages for Dina Nath 
wrongful breach of contract by the defendants. v. 


e shone 5 z . . Metharam. 
The case for the plaintif, as set out in the plaint, was that it 


' had ‘been arranged between him and the defendants, through the Mookerjtt, 3. 
` brokers, that the contract was to be considered as binding, only 
when confirmed by both the contracting parties; that although the 
plaintiff confirmed the contract on the 7th August, 1917, the 
a defendants delayed confirmation on their part ;that on the insis- 
` tence of the plaintiff, the parties ultimately agreed tbat the time 
for deliyery and payment would be extended so as to run from 
# date of confirmation ; and that it was only on the 17th August, 
that the defendants confirmed the contract. The contention of 
. the plaintiff, consequently, is that under the contract as modified. 
he was entitled to make the payment within 30 days from the 17th 
August, 1917, that is, on or before the 16th September 1917, and, 
that, consequently, the defendants without justification cancelled 
the contract before there had been default on this part. At the 
“trial, the plaintiff gave evidence in support of the case set out in 
` the plaint ; but he also set up an alternative case, namely, that on 
the evening of the goth August, there was a verbal agreement 
between him and Ladha Ram, the Manager of the defendant firm, 
by which the time for payment and for delivery was extended 
= till the 3rd September. It will be observed that the two alterna- 
tive cases are not easy to reconcile, because if on or about the 
14th, 15th or 17th August, 1917, the time for payment was extend- 
ed until 30 days after confirmation, that is, until the 16th Septem- 
ber, 1917, itis difficult to appreciate why on the goth August, 
` abother verbal agreement should be: made for extension of 
time till only the 3rd September, rory. Both these allegations 
obviously cannot be true ; and we’are not surprised to find that 
when the first and third issues were framed, the former in respect 
of alleged extension of time till 30 ‘days after confirmation and the 
latter in respect of alleged extension till- 3rd September, counsel for 
defendants objected. Tbe objectidn was apparently disallowed and 
the trial proceeded with regard to both the issues. This was plainly 
risky for the plaintiff, though permissible ; PAilips v. Philips (1), if 
`- the first issue was found in his favour, the second was bound to be 
decided against him ; on the other hand, if the first was decided 
against hini, he might succeed on the second ; or,’ kah might fail on 

(1) (1878) 4 Q. B.Dr 124 (137) A A 
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both, a result by no means uncommon, when a plaintiff launches 


his suit with contradictory allegations. This is precisely what has 


happened here, Mr. Justice Rankin has found against the plain- 


tiff with regard to both the stories narrated by him and has dis’ 


missed the suit. On the present appeal, we have been préssed 
by the Advocate General to accept as proved both the allegations 
of the plaintiff as regards extension of time for performance of, the 
contract. After full consideration of the arguments addressed 
to us, we feel no doubt that the evidence does not sustain eititer 
branch of the case for the plaintiff. 

In the Court below, a quéstidn was raised, whether either ‘of 
the alleged oral agreements for extension of time was valid and 
could be proved by oral evidence. It is plain that Sec. 92 gf 
the Indian Evidence Act did not stand in the way of the plaintiff. 
Under proviso 3, he was entitled to prove the existence of a sepa- 


rate oral agreement constituting a condition precedent to the 


attaching of any obligation under the contract, and, consequently, 
to show that the contract was to be considered as binding, only 
when confirmed by the principals themselves. Under proviso 4, 
again, he was competent to prove the existence of any distinct 
subsequent oral agreement which modified the written contract, as 
the contract here was neither required by law to be in writing nor 
had been registered according to the law in force for the time 
being as to the registration of documents. Indeed, the view ‘hag 
been maintained that the mere acceptance of a substituted mode 
of performance, as in Leather Co, v, Hieronimus (1), or the post- 
ponement of performance at the request of one party, as in Ogle yv. 
Vane (2) ; and Hickman v. Haynes (3), does not amount toa new 
contract varying the original agreement. When however, a written 
agreement is alleged to have been so varied by a subsequent oral 
agreement, we may usefully recall the weighty observations of 
Lord Chelmsford in Earl of Darnley v, London Chatham and 
Dover Railway (4). 

‘* When parties, who have bound themselves by & written agree- 
ment, depart from what has been so agreed on in writing and 
adopt.some other line of conduct, it is incumbent on the party 
insisting on, and endeavouring to enforce a substituted verbal 
agreement, to shew, not merely what he understood to be the. new 


. -terms on which the parties were proceeding, but also that the other 
. party had the same undaystanding that both parties were proceed- 


(1) (1875) L, R. 10 Q. B. 140. (a) (1868) L. R. 3 Q. B. 272. 
(3) (1875) L. R. 10 C. P. 598. (4). (1867) la Re 2 He L. 43 (60): 
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° ingon a new agreement, the terms of which they both undet- 
stood. 4 


‘There is one further point which demands ‘notice before we 
proceed to discusa the evidence. The examination of Anderson, 
the broker, who was cited as a witness on behalf of the defendants, 
was taken de bene esse pursuant to an order of Court dated the 
goth May, 1918. The examination took place before Mr. George 
Ryper, Deputy Registrar, though no commission was issued to him, 
under Order 26, Rule's of the Cade of Civil Procedure. This 
was clearly irregular. It was ruled by Macpherson J. in this 
Court, as early as 1864, in Hofman v. Framjee (1), that n exami- 
nition de dene esse stands on pfecisely the same foo’ gas the 
. examination of a witne:sin a cause. Consequently, the vamina- 
tion must take placa either in Court or before a Commissioner ; 
the latter course was adopted in Prandvista v. Biswanath (a). 
No objection, however, was apparently raised in this case when the 
examination took place or when the deposition was read in Court ; 
we have consequently decided not to strike out the evidence from 
the record. It is pointed out in Daniel on Chancery Practice, 
1914, Vol. I, p. 567, that when a witness has been examined 
de bene esse if any irregularity be discovered or the adverse party 
be advised of any ground of objection to the reading of the deposi- 
tions, he should give notice in writing to the adverse solicitor and 
move to discharge the order immediately upon the service of it, or 
on the earliest opportunity ; for it seems that although depositions 


taken de dene esse are irregular, yet it is too late to object to them . 


on the ground of irregularity at the hearing of the action. Reference 


is made in support of this practice to Ely v. Warren (3), and, 


Gordon v. Gordon (4). In the present case, though the objection 
is in form one of jurisdiction, it cannot be overlooked that if ex- 
ception had been taken before the examination commenced 


(which took place in presence of counsel on both sides) the pro~“ , 


ceeding could have been regularised by the issue of a commission 
by the Court to Mr. Ryper. The objection was in such circyms- 
tances capable of being waived, on the principle explained in 
Gurudeo v. Chandrika (5), and in the events which have happened 
must . be deemed to have been waived. 


. We have now to consider two questions, first, was the time for 


(1) (1864) Coryton 7 (2) (1872) 8 B. L. R. App. 101. 
(3) (1741) 2 Atk. 189 (4) (1818) 1. Swanston 166 (171) ' 
(5) (1907) I. L. R 36 Cale. 193 (205) 3 5C.L. J. Orr. 
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performance extended on or about the 17th August soasto make 
the time run from the date of confirmation ; and secondly, was the 
time for performance extended on the 30th August till the 3rd 
September. As we have already pointed out, if the first of these 
questions is answered in the affirmative, there could not obviously | 
have been another agreement on the goth August, which would in 
reality have the effect of reducing and not extending the time. >- _ 
As regards the first alleged extension, we are of opinion that, 
the plaintiff has failed to establish it by satisfactory evidence. “It is 
pot enough for him to prove “that the parties understood that the | 
contract would become binding, only upon confirmation | by the, 
respective principals. Let this condition be ‘taken to have been 
made out, as the fact of confirmation does lend some support to , 
the theory that the parties intended that the contract made by 


_ the broker should become operative only upon confirmation, 


This is by no means inconsistent with the view that the agreement,’ 
when confirmed, became operative with effect from the date when 
originally made or that the buyer was to perform his obligation 
witbin the time specified with precision in the bought note. The 
plaintiff must consequently prove that as asserted in his plaint, on 
or about the 17th August, the parties came to an agreement 
that time for performance by the buyer would run from the date of 
confirmation by the sellers. The most important evidence on this 
point is that of Anderson who has hopelessly contradicted himself ; 
when faced with the statement which be had previously signed, he 
could not satisfactorily explain why his views had undergone | a 
radical change. We have, then, the evidence of Harris whose teati- 
mony has not been accepted by the trial Judge. We ‘have read 
his deposition and see no reason to forma different opinion as to 
the value of his evidence. We have next the striking fact that 
although, according to the plaintiff, negotiations for extension 


of time were already in progress, he contended himself with’ 


the letter of the ryth August, 1907, written by the defend- 
ants ; confirming the contract but making no mention of extension 
of time. In this connection, we cannot overlook the pencil note 
to the plaintiff from Harris, dated the 15th. ‘August, where the 
latter had stated that he had gathered from his interview with the 
defendants that the dates for payment and delivery would run 
‘from the date of receipt.of the confirmatory letter. The case for 
the plaintiff is not improved by the story of his conversation with 
the Manager of the defendant (whom he had never met previously) 
over ‘the telephone.on the 17th August, when he got the letter of 
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confirmation and missed therein the expected term for extension of 
timé, The plaintiff must have been inordinately credulous, if he 
did really accept an assurance that all would be right, conveyed 
over the telephone wire by a person whom he did not know. On 
the other hand, we find that when on the 31st August, 1917, he set 
up the story of the allegsd extension of time, the defendants forth- 
with contradicted him. In our opinion, the evidence does not 
justify the conclusion that. time was extended by mutual agree- 
ment on the 17th August. 

- As regards the secbnd question, the , position of the plaintiff is, 
if possible, still more hopeless. The allegation thaton the 3rxst 
August time was extended till the 3rd September was not made in 
the plaint. The true reason for this omission is not far to seek. 
The story of the second extension would have materially weakened, 
if not completely destroyed, the story of the first extension. 
Besides this, we have the remarkable omission on the part of the 
plaintiff or of his legal adviser, to rely upon this extension of 
time in answer to the letter of the solicitors of the’ défendants can- 
celling the contr’ct on the goth August, 1917. The plaintiff seeks 
to throw the blame for this omission on the solicitor, but the 
latter explains that he did not mention the matter because from 
what he hard from the plaiatiff as to the alleged interview with the 
Manager of the defendants on the 30th August, he came to the 
conclusion that nothing had been concluded between the parties, 
The position then is, first, that what is said to have taken place 
on the 30th August is inconsistent’ with what is asserted to have 
happened on or about the 17th August ; secondly, that the result 
of the alleged interview of the goth August was not even hinted 
at ia reply to the letter of the defendants dated arst August, when, 
one would expect in the normal course of human conduct, that it 
would be set up ; and thirdly, that the case of second extension 
was not made in the plaint when the suit was instituted. Along 
with all this, we have the evidence of Ladharam who denies the 
telephone communication and the interview which is said to have 
taken place on the 3rst August. The testimony of.Harris is clearly 
not trustworthy, and the only other person alleged to be present, 
Matilal Chunder, has not been called c on the bare suggestion that 
ha has been won over by the defendants, These circumstancés 
place the plaintiff in a situation of inextricable embarrassment. The 
Advocate General invited us to review thee whole evidence and not 
to base our conclusion as to the credibility of the. various witnesses 
upon the opinion expressed by the trial Judge. We have seruti- 
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nised the entire evidence and examined all the surrounding cir- 
cumstances ; and in our opinion, the story told on behalt of fhe 
plaintiff i is so improbable and full of contradictions that Mr.: Jus- 
tice Rankin very properly refused to act upon it. As pointed oyt iti 
Lalljee Mahomed vy.’ adabhai (1) there is really no conflict of judi- 

cial opinion upon the question of the duties and functions of a’ 
Court of Appeal, though there may be room for diversity of con- 
clusion when, in an individual case, the evidence comes to be 
reviewed and weighed. Inthe case before us, however, there is 
no shadow of a doubt that the plaintif has completely failed to 
establish his allegations by reliable evidence. 

The ‘appeal must consequently be dismissed with eosts. 

Fletcher’ *J.—I agree. 

N. C, Mandal: Solicitor for Appellant, 
` . Chatterjee & Co : Solicitors for Respondents. 


A. T. M. Appeal dismissed, 


(1) (1915) I. L. R. 43 Cale 833; 23C. L.J. 190; 20 C. W. N. 335. 
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Bijon Str Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
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Declaratory suit—Specific Relief Act (I of 1877} Sec. 42 Proviso, scope of. 
* Further relie?—Flaintifi in joint possession of immovable property, if to 
ask for partition—extent of share disputed—Possession of a Co-owner, 
when adverse—Limitation Act (IX of 19681, Sch. I Art. 120.—Right to sue, 
twhen accrues. 

Where the plaintiff is in joint possession of immovable property, -whether ` 
sueh possession be actual possession of his share of the whole, or actual posses: 
sion of a part coupled with constructive possession of the remainder, he is 
entitled to maintain a suit for declaratory relief with a view to remove a cloud on 
his title created by the act of the defendant disputing his share; in a sult so 
framed, declaration of title Js all that the plaintiff needs and heis consequently 
not called upon to ask forgconsequential relief by way of partition. | 


Appeal from Original Decree No. 274 of 1919, against ‘the decree of Babu 
Nagendra Nath Chatterjee,” sens i of Bankura, dated the goth 
August, 19194 ieee < G nah 
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The proviso to section 42 pf the Specific Relief Act, forbids a suit for a pure 
declaration without further relief ; but it does not compel a plaintiff to sue for 
all the relief which could possibly be granted, or debar him from obtaining a 
relief which be wants unless at the same time he asks fora relief which he does 
not want. 

The expression further relief in the Proviso to section 43 of the Specific Relie 
Act, means relief in relation to the legal character or rights as to property which 
the plaintiff is entitled to and whose title to such character or right the defendant 
denies or is interested in denying; it must also be relief appropriate to and 
nedeasarily consequent on the right of title asserted: Aisa v, Bidhu (1) referred 
to. ; 

Ono of the incidents of joint property is that it may be enjoyed jointly, 
another Incident is that {ts joint character is Hable to be terminated. Ifa co- 
owner is content to enjoy joint property as such, he should‘not be driven to seak 
fdt partition, merely because his co-owder chooses to dispute the extent of his 
share. i 

The entry and possession of land by one co-owner will not be presumed to be 
adverse to the otherg but will ordinarily be held to be, for the benefit of all ; the 
difference between the possession of a co-owner and other cases is that acts which 
if done by a stranger would fer se be a disselsin, are, in the case of tenancies in 
common, susceptible of explanation consistently with the real title; acta of 
ownership are not in tenancies in common, acts of disseisin ; the law, will not 
presume that one tenant in common intends fto oust another; the facts, if the 
contrary is asserted, must be notorious and the intent must be established : 
Corea v. Appuhamy (2) and other cases, 

The possession of one joint tenant is the possession of all and there can be no 
dispossesion by one joint tenant, in the absence of an assertion of a hostile title 
by him to the knowledge of other joint tenants sought to be excluded from the 
Joint tenancy; Balaram v. Syama Charan (3) and other cases. 

Article 120, Sch. I of the Indian Limitation Act, is applicable to a suit for 
declaration of title to immovable property, which must consequently be brought 
within six years from the date when the right to sue accrues : Mohabharat v. 
Abdul Hamid (4). The question when the right to sue accrues, depends on the 
circumstances of each case. 


Appeal by the Plaintiff. 

Suit for declatation of title, 

The material facts and arguments appear from the judgment of 
Mookerjee, J. = 

Babu Sib Chandra Palit, and Fanindra Nath Das for the 
Appellant, 

Babus Jyoti Prasad Sarbadhicari and Panchanan Ghosh for the 
Respondent.’ 


5 : Qa V, 
(0) (1912) 17 C. L. J. go. (2) (1912) App. Cas. 230. 
(3) (1920) 24 C. W. N. 1057. (4) (tg04) 1 C. L.J. 73- 2 
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j The judgments of the Court were as follows : 


Mookerjee, J.—This is an appsal by ‘he plaintiff in a suit “for 
declaration of title toa village (called Udaipore in the: District of 
[ Bankura. The plaintiff and the defendants are descended from a 
common ancester, Jugal Kishore Sen Ukil, who had two sons, 
Kesab and Matiram, Kesab had three sons, Prasad, : Sridhar and 
Nilmohan’; Matiram also had three sons, Damodar," Srinivas and 
| Adwaita,. The,plaintiff represents the branch; of.Nilmohan. The’ 
first defendant is the widow of Prankrishna, the descendant ‘of 
Prasad. The second and third gefendants reptesent the branch_of 
Srinivas, while the fourth, fifth and sixth defendants represent that 
of Adwaita. The case for the plaintiff jis that in the disputed pro- 
perty, which admittedly belonged to the common ancestor, his 
share is one third, while the first defendant” owns one-twenty fourth 
and the remaining defendants fifteen-twenty-fourth. The first de- 
F fendant asserts, on the*other hand, that:the share of the plaintiff is 
one-fourth, her own shareis one-fourth and that of the remaining 
F-defancants one-half..:The substantial controversy is between the 
plaintiff and the first defendant, and the dispute reduces to the de- 
volution of the share of Sridhar, which was inherited by his son 
Syam and then passed into"the hands of Sahachari, the widow of 
Syam. According to the plaintiff, this- share, after the death of 
Sahachari, passed into the hands: of bis father Gopal (the son of 
; Nilmoban) as the sole surviving reversioner at the time. Accord- 
ing to the first defendant, that share was divided equally between 
the representatives of Prasad as well as Nilmohan «In these cir- 
cumstances, the: plaintiff instituted this declaratory ‘suit, and, on 
the allegation that be was in’ joint possession’ of the one-third share 
claimed by:him, he did not seek consequential relief, .. The claim 
for declaratory relief was resisted on the grounds, amongst others, 
that it was barred by limitation, and that even if it was well-founded, 
in fact, the suit was not maintainable under section 42 of the Speci- 
fic Relief Act inasmuch as the plaintiff had omitted to claim further 
relief. The Subordinate Judge found on the evidence that the 
share of the plaintiff was one-third as alleged by him, that he was l 
in joint possession of that share and that the claim for declaratory 
relief was not barred by limitation. The Subordinate Judge, held, 
however, that the. plaintiff might have claimed further relief by way 
of partition, and in this view he dismissed the suit The plaintiff 
has appealed against the decree and has assailed the reason as- 
signed by the Court below for withholding the ‘declaration justified 
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by the facts found. The respondents have attempted to support 
ethe decree of the Subordinate Judge on the ground assigned by 
him, but they have further contended that the Subordinate Judge 
came to an erroneous decision on the merits and should have held 
that tle claim was barred by limitation, that the share of the plain- 
tiff was not one-third but one-fourth, and that he was not in joint 
possession of the one-third share. The points in controversy 
between the parties have thus been all reopened in this Court. 

The first point which requires examination is the question of the 
extent of the share of the plaintiff in the joint property; the solu- 
tion depends upon the determinatioh df two factors, namely, the 
time of the death of Sahachari when the succession opened out to 
thg reversionary heirs of her hugband and who were the persons 
alive at that time competent to take as such reversionary heirs. The 
Subordinate Judge has found that she died in 1862 and that the 
share of her husband thereupon passed to the father of the plaintiff 
who was then alive, as the grand-father of the husband of the first 
defendant had previously died. We see no reason to doubt the cor- 
yectness of the conclusion of the Subordinate Judge which is an ply 
supported by the evidence on the record. The story that the share 
was allowed to be enjoyed by other members of the family, al- 
though the father of the plaintiff became entitled thereto as 
reversionary heir, is not supported by any reliable evidence 
or intelligible hypothesis. As a last resort, it was argued 
in the Court below—and the’ argument has been repeated 
in this Court—that the title of the father of the plaintiff 
was extinguished by adverse possession on the part of the husband 
of the first defendant. The requisites essential for the establishment 
of title by adverse possession as between co-owners of joint proper- 
ty -have not however been made out. As has been frequently 
pointed out in recent years by the Judicial Committee, for instance, 
by Lord Macnaghten in Corea v. Appuhamy (1) by Lord Dunedin 
in Muttu Nayagan v. Brito (2) by Lord Buckmaster in Aardit v. 
Gurmukkh (3) and by Viscount Cave in Varada v. Jecoa,(4) the 
entry and possession of land by one co-owner will not be presumed 
to be adverse to the others but will ordinarily he held to be for the 
benefit of all ; the difference between the possession of a co-owner 
and other cases is that acts which if done by a stranger would per 
se be a disseisin, are, in the case of tenancies in common, suscep- 

(x) (191) App. Cas.-230., o(2) (1918) App. Cas. 895. 

(3) (1918) 38 C. L. J. 437: 

(4) (1919) L. R. 46 I. A. 285; LL Re 43 Mad, 844.. 
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tible of explanation consistently with the real title; acts of owner- 
ship are not, in tenancies in common, acts of disseisin ; the law will ° 
not presume that one tenant in common intends to oust another ; 
the facis, it the contrary is asserted, must be notorious and the 
intent must be estabusoed in proof. The position is now firmly 
settled that the possession of one joint tenant is the possession of 
all and there can be no dispossession by one joint tenant, in the 
absence of an assertion of a hostile title by him to the knowledge 
of the other joint tenants sought to be excluded from the j8int 
tenancy : Balaram v. Syamacharan(t) ; Lokenath v. Dhakeswar (2); 
Narendra v. Jogendra (3). Tested in the light of these prin- 
ciples, the case for acquisition of title by adverse possession com- 
pletely breaks down. The defendant has not adduced satisfactogy 
evidence of exclusive possession; on the other hand, the plaintiff 
has proved that in one instance at least he succeeded in realising 
a decree from one Imam for an one-third share of the sum at which 
the latter bad purchased a jungle belonging to all the co-sharers. 
No doubt, the evidence shows that the husband of the first defen- 
dant had asserted, from time to time, title to a larger share than 
he possessed, but such bare assertion could in no sense be deemed 
to constitute ouster or disseisin In our opinion, the Subordinate 
Judge has rightly held that the share of the plaintiff amounted to 
one third, that such title was not extinguished by adverse posses- 
sion, and that he was in joint possession of the disputed property 
to the extent of his share at the date of the institution of this 
suit. aa 
The second point which requires examination ir, whether the 
claim for declaratory relief is barred by limitation. It was pointed 
out in the case of Mohabharat v. Abdul Hamid (4), that Art. 120 of 
the schedule to the Indian Limitation Act is applicable to a suit for 
declaration of title to immovable property which must conse- 
quently be brought within six years from the date when the right 
to sue accrues: Shyamanand v. Raj Narain (5) ; Kali y, Bhaga- 
ban (6) ; Tarak v, Syama (7) ; Kulada v. Kalidas (8). ‘It is plain 
that if there is a right to sue, it cannot be impossible to define when 
it originates, but the answer obviously depends upon the circum- 


_stance of each case. There has been some divergence of’ judicial 


(1) (1920) a4 C. W. N. 1057. | (2) (t914) 20 C W. N. 51, 
(3) (1916) 20 C. W. N. 1358. (4). (1904) 1 C. La Js 73. 
(5) (1906) 4 C. L. J. 568." (6) (1999) 11. C. 810, 


(7) (1913) 36 1. C. 892.. 
(8) (1914) L L. R, 43 Cale, 536; 90 C L. Js gia. 
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ppinion on the. question, whether there may or may not be instances 
of successive accruals of causes of action for relief by way of decla- 
ration. Thus it was ruled in Thirumala v. Kadehar (x), that when 
a plaintiff brings a declaratory suit on the ground that the defen- 
dant has denied his title, there is only one cause of astion which 
accrues from the date of knowledge in the plaintiff that the defen- 
dant denied bis title, This view was rested’on the decisions in 
Akbar Khan v. Turaban (2) and Rajak Venkatagiri v. Isakapalii (3), 


which it- was explained, could not be reconciled with the opinion’ 


expressed in Awanthraju v. Narayanarasu (4) and Sheopken ‘vy. 
Deonarayan (5). On the other hand, the decisions in’ Aah v. 
Umrao (6), and Latafat v. Kaliker (7) furnish - instances’ where the 
polsibility of a. fresh cause of faction for declaratory- relief is 
recognised, and the doctrine is broadly formulated that a plaintiff 
seeking a declaration is entitled to sue upon each successive in- 
vasion of his right. Similar instances may be- found in Jahi v. Har- 


nam (8); Skinner v, Sankarlal (9); Brij Bihari vy. Shersankar 


(10) ; and Ramfiram v. Sadhusaran (11). In the case before us, the 
Subordinate Judge has found that the cause of-action arose-in 1914, 
Within six years before the date of the-institution of the suit, when 
‘the first deferdant, in denial of the title of the plaintiff, mortgaged 
and sold shares in the disputed property in excess-of her lawful 
interest therein. But it has been contended on her behalf that -a 
cause of-action had arisen in 1898 when her husband filed a written 
statement and gave his deposition in a suit in which he- denied that 
the plaintiff had one-third share and himself claimed a one-fourth 
share. : The Subordinate Judge has held that these assertions, which 
were not.-accompanied or- followed by an overt act, were not cal- 
culated. to cast a cloud upon the title of the plaintiff and did not 
accordingly give rise to a cause of action. This, in our opinion, is 
a reasonable view. But it is also clear that the present cause of 
action is entirely distinct from and is in no ‘sense a continuation of 
a’ prior cause of. action, even if it should be held that a cause of 
action did arige in 1898. We accordingly affirm the conclusion of 
the Subordinate Judge that the claim for. declaratory. relief is not 
barred by limitation. 


(1) (1914) Mad. W. N. 197. (2) (1908) 1. L. R. 3: Allg. 
“(3) (1902) I. L, R. 26 Mad. 410, (4) (1911) 1. L. R. 36 Mad. 484, 
> (5) (1912) 10 A. L. Je 413. (6) (1914) 1. L. R. 46 All, 492. 
0) (1918) Pat. 225 3 3 Pat L. J. 361. (8) (1898) All. W. N. 215. 
(9) (1908).5-A. L.-J. 638. (10) (1917) Pat.-108; 2 Pat. Le J. 144. 
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cvii ‘The third and final point which requires consideratian is, | 
1921: whether the suit has been rightly dismissed under the proviso to 
Joynarain section 42 of the Specific Relief Act, which is in the following” 
Suchitra Debya, terms. i 
Mookerjee % “Any person entitled to any legal character, or to any right | as to 
on any property, may institute a suit against any person denying or 


interested to deny, his title to such character or right, and the 
Court may in its discretion make therein a declaration that he iq s0 
entitled, and the piatu. need not in such suit ask for any further 
relief, e. o 

Provided that no Court shall make any such declaration where 
the plaintiff, being able to seek farther relief than a mere declara- 
tion of title, omits to do so.” < 

It was successfully contended in the Court below and the samas 
view has been reiterated in this Court on behalf of the respondent 
that inasmuch as the ‘plaintiff could have sought further relief than 
a mere declaration of title by way of partition, omission ‘to do 80 
must draw upon him the penalty of the refusal of declaration he 
seeks, In support of this view, reliance has been placed upon the 
decision of the Madras High Court in Suryanarayana Y, Tam- 
manna (1). Inthe case mentioned, it was ruled that a plaintiff 
suing for a declaration that property bequeathed by his father to 
the defendant was ancestral and that his father had no power to 
bequeath it and thathe was entitled toit by survivorship along 
with the defendant, ought to pray for partition of the property, 
even if it be in the possession of tenants. With regard to this de- 
cision, as also the two earlier cases of Sardar Singji v. Ganapat 
Stngfi (a) and Strinioasa v. Strinivasa (3). Sir Frederick Pollock 
has remarked in his commentary on the Specific Relief Act that 
they mark the extreme limits of the application’ of the proviso to 
section 42. We are inclined to adopt the same view and it appears 
to us to be fairly clear that assuming that the plaintiff was in posses- 
sion in the case of Susyyanarayan v. Tammanna (1), that decision 
does not give due weight to the fundamental fact that the expression 
used by the Legislature is, not ‘other relief’ but “ further relief.’ 
The further relief must consequently be, relief in relation to the 
legal character or right as to property which the plaintiff is entitled 
to and whose title to such character or right the defendant denies 
or is interested in denyjng ; it must also be relief appropriate to and 


“ (1) (1901) I. L. R. 35 Mad. 504. (a) (1889) I. L. R. 14, Bom. 495. 
(3) (1894) I. L. R. 16 Mad. 51." : 


Von. XXXIII.) HIGH COURT. 


necessarily consequent on the right or title asserted. This view 
iseupported by the decision in Aisa Siddika v., Bidhusekhar (x), 
which was recently followed in Sivaramalinga v. Sabharathna (2). 
These cases emphasise the standpoint that a suit for a declaratory 
decree ought not to be dismissed on the ground that itis barred by 
the proviso to section 42 of the Specific Relief Act, unless it is 
quite clear that the plaintiff ought to seek further relief which he 
has failed to claim, although such relief flows directly and neces- 
farily from the declaration sought for. Thus, when a person is out 
of possession of the land in respect of wbich he seeks to have his 
title declared, possession of thd land in dispute is further conse- 
quential relief appropriate to the declaration prayed for and should 
eas a general rule be sought. Basa v. Abbas (3) ; Panga v. Unni (4); 
Ramasamy v. Muniyandi (5). This is manifestly right on prin- 
ciple, for it would lead to multiplicity of litigation if the plaintif 
were allowed to seek the full measure of relief piece meal, namely, 
first, a declaration of tilê ina suit for- declaratory relief, and next, 
ejectment in a suit for recovery of possession: Ganpatgir v. Gan- 
patgir (6) ; Chokalinga v. Acthyar (7). The position, however, is 
different where the plaintiff is in joint possession of joint property, 
to the extent of the share claimed by him and is driven to ask for 
declaratory relief, because the extent of his share is disputed by the 
co-owner. Ina case of this description, it is difficult to appreciate 
on what principle the plaintiff should be driven to seek for parti- 
tion as a consequential relief. One of the incidents of joint pro- 
perty is that it may be enjoyed jointly ; another incident is that its 
‘joint character is liable to be terminated. Ifa co-owner is content 
to enjoy joint property as such, there is no reason why he should 
be driven to seek for partition, merely because his co-owner chooses 
to dispute the extent of his share. The proviso to section 42 for- 
bids a suit for a pure declaration without further relief, but it does 
not compel a plaintiff to sue for all the reliefs which could possibly 
be granted, or debar him from obtaining a relief which he wants 
unless at the same time he asks for a relief which he does not want. 
It may be that the plaintiff requires nothing more than a - mere de- 
claration and in those circumstances to refuse to make the decree 
asked for will be a denial of justice: Kunjbikari v. Keshavlal (8) ; 
Chinuappa v. Thulasi (9). On this ground, it has been maintained 


(1) (1912) 17 C. L. J. 30- (2) (1918) 36 M. L. J. 624. 
(3) (1900) L L. R, 24 Mad. 20. (4) (1909) I. L. R. Mad. 275. 
LE a eng (6) (1879) I. L. R. 3 Bom 230. 


_ (7) (1875) 1. L. R. 1 Mad. 40. (8) (1904) L. L. R. 28 oe 
7 9) (1904) 15 M. Le J. 399 4) 28 Bom. 567 
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that if the plaintiff is only entitled to what is called constructive 
possession by receipt of rent from the defendant, a declaration, of 
title is all he needs ; Zokenath v. Keshab Ram (1) ; Nirmal v. Maho- 
med (a); Satish v. Satya (3); Farasram v, Bhimbhai (4). Refer- 
ence may in this connection be made to the decision in Velamma/ 
v. Vavammal (5). There the plaintiff, one of several sharers, sued 


to have it declared that decree passed on a hypothecation made by . 


his co-sbarers did not affect his share ; it was ruled, notwithstand- 
ing the decision in Suryanarayan v: Tammanna (6), that the plai» 
tif need not ask for a general: partition, even though he had im; 
pleaded those co-sharers as defendants. This is obvious good sense 
but rather difficult to reconcile with the opinion expressed in Gara- 


Pati v, Buickw (7): on the authority of the earlier decisions in, 


Chinna v. Suriya (8) and Subramanya v. Padmanadha (9). Ths 
view that in cases of this description ‘it is not obligatory upon 
the plaintiff to ask for partition was however maintained by 
Chamier, C. J. in Asman Singh vw. Tulsi Singh (10) ; which, 
is consistent with the view indicated in Chinnammal v. Varada 
(11). We hold accordingly that where, as in the case 
before us, the plaintiff is in joint possession ‘ of immovable 
property, whether such possession be actual possession of his sbare 
of the whole or? actual possession of a part coupled with construc- 
È tive possession of the remainder, `be is entitled to maintain a suit 
for declaratory relief witha view to removea cloud on his title 
created by the act of the defendant disputing his sbare ;in a suit 
so framed, declaration of title is all that the plaintiff needs and he 
is consequently not called upon to atk for congequential relief 
by way offattition. The corclusion follows that the Subordinate 
Judge has erroneously held that the proviso to section 42 of the 
Specific Relief Act is a bar to the relief claimed by the appellant. 
The result is that the appeal is allowed and the suit decreed’ 
with costs in both Courts payable by the first defendant. The 
plaintiff will have a declaration in terms of the first clause of his 


prayer in the plaint. 


Buckland, J.—I agree. 

As T. Me Appeal allowed. 
(4) (1886) I. L. R. 13 Calc. 147. (2) (1898) I. L. R. 26 Cale. 11 P. C., 
(3)(1910) 14 C. W. N. 576. (4) (1903) 5 Bom. L. R. 195. 


(5) (1910) 20 M. L. J. 349. (6) (1901) I. L. R. 25 Mad., 504. 


(7) (1910) 20 Mad.'L. J. 759. (8) (1882) I. L. Ri § Mad. 196. | , 
(9) (1896) I. L. R. 19 Mad. 267. (z0) (1917) Pat. 131 ; 2 Pats L, J. 221. 
(11) (1891) I. L. R. tg. Mad. 307. 
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Accretlon—(Conid.). 
granted to him, unless he acquired a title by adverse possession . 
at the time, against the subordinate holder to whose holding the 
land accreted. "Karim Sheikh v. Afajuddi Sheikh is a 53I 
title by—Assertion of title, if needed; See Accretion we 531 


Accused to be given opportunity to make statement—Accused pleading 
not guilty, but stating that he would make a statement later—No 
further Examination of accused under Secs. 289 and 342 of the code 

















of Criminal Procedure ; See Jury trial ° oa eg a ae 503 
Acknowledgment of legitimacy—Fact of no marriage established; 

See Mahomedan Law-—Legitimacy ay “git sa 479 

of legitimacy—Presumption ; See Mahomedan Law— 
Legitimacy ... a a paw ei 479 

of legitimacy, if destroyed by disproof of marriage ; 
See Mahomedan Law—Legitimaey ... is e © 479 

Acquisition of members—Detriment to the family property; Sse Hindu 
Law—Gains of science .., wes a on 355 
of members—Joint family ; See Hindu Law—Gains of science 355 

of members—Mitakshara—Joint family—Gains of science, 
when partible ; See Hindu Law—Gains of science “ oa 355 

of member of a joint family—Mitakshara—Civil Servant; 
See Gains of science i ba we œ sa 355 

of members of Mahomédan family, living in commensality, 
if made for the benefit of the family ; See Misjoinder si 565 369 

!—-————of rest of land—~Acquisition of portion owing to decision 
—Decision set aside by higher Court; See Land acquisition a 509 
Act XLV of 1860, Secs. 59, 304 vee Sih ae wae 222 
——XLV of 1860, Secs. 109, 161 ies de mi ae 379 
—~XLV of 1860, Sec 304... ie te rs as 179 
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——V of 1898, Secs. 289, 340, ... 
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Act. IX of 1908. Sch. I. Art. 145 SE Sr ieee 

——IX of 1908, Sch. I. Art. 181... bas ie io 

——IX of 1908, Sch. I. Arts. 181, 182 as ne 

——VIH of 1914, -Sec. 11 cls (f) and (i), rule 24 eee under... die 
, IV. B.C. of 1866, Sec. 45 site ats a sis 
——IX B. C. of 1879, Secs. 14, 15, 51 wee ae see ae 
— HB. C. of 1899, Secs. 341, 631 ae as 
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Adjournment— Production of material documen§—Civil Court clased— Doen- 
"ments in Civil Court—Criminal Procedure Code (Act V of 1898), Sec. 145. 
The case of the first party ina proceeding under section 145 of the Code 
of Criminal Procedure was that they purchased the superior interest 
in the land in dispute in execution of a rent decree, and that after an- 
nulment of incumbrances in the manner provided in section 167 of the 
Bengal Tenancy Act, he and his burgadars, the remaining members of 

the first party were in khas possession. 


' The case of the petitioners was that they were occupancy raiyats and 
thcir status could not be affected by proceedings under. section 167 of 
the Bengal Tenancy Act and they remained and were in possession. 


` In order to enable the petitioners to substantiate their case, they wan- 
ted to produce documents, such as pattas, kabul ‘ats, copies of jadg- 
m-_nt and decrees then in Civil Court-and which was then closed. 
They therefore prayed for adjournment which was refused: 


Held, that they were entitled to adjournment. Though the documents by 
themselves would not prove actual possession, in the present case, 
any proper appreciation of oral evidence regarding possession was 
impossible in the absence of the important documents in question 


touching the question of status. 


The order refusing adjournment was an arbitrary one constituting a 


denial of justice. Purna Chandra Sikdar v. Aminuddi Talukdar 


A‘ministrator—?rosecution of ad ninistrator without sanction of the Court 
ap sbinting hin—€ri minal breach of trusi—€Crin is al Court, competency of 
— dian Penal Code (Act XLV of 186+) Sec. xo6—Probate and Adminis- 

tradion Act (Vaf 1881) Sec. 98 Sub-secs. 3 and q— Accounts filing or 
fdssing df—Calse items ad entrie.—Administrator’s licbility for 
breach of trust, 

An administrator who was appointed by the High Court under the 
Probate Act and who filed under its order the accounts of the estate 
and the inventory of the properties of the deceased which came into 
his hands, to which no objection appeared to have been taken, was 
charged under section 406 of the Penal Code for criminal breach of 
trust with respect to false jtems and entries therein by the criminal 
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Administrator-—(Cow éd.). 

Court on complaint made before it without obtaining sanction from 

the High Court: i ‘ 


Held, that a charge of criminal breach of trust cannot uader the circum- 
stances, be maintained against the administrator except withthe san- 
ction of the Court which appointed him: 


Held, also, that the mere fact that accounts have been filed in the pre- 
bate Court or even the fact that agcounts have been passed by 1, 
docs not absolve the administrator from his liabilities for any par- 
trcular sums of money misappropriated by him. Krishna Lal Dhar 
v. The King-Empevor..., HA ss i sis 252 

Administrator, if absolved from liabilities for particular sums of money 

misappropriated by him, after filing of accounts ; See. Administrator. 252 


Administ-ator filing false items and entries made in the account-—Charge 
of criminal breach of trust, if maintainable, without sanction of Court 
appointing administrato: — Penal Code, Sec. 406; See Administrator. 252 


Admissibility in evidenc-—Corduct of partie.—Cuntract, construction of 
—~Saranjami, meaning of. 
Evidence of conduct is admissible if the contract is ambiguous in its 
terms. But where the terms of the contract are perfectly plain, 
evidence of conduct is not admissible to vary the terms of the agree- 


ment between the parties. 
The word Saranjami ordinarily signifies collection charges. 


Where the agreement between the parties was that the putuidar should 
pay a yearly rental of Re. 1001 sicca besides Saranjami: 


Held, that the meaning of the clause was that the putuidar -should pay 
to the zemindar Rs . 1001 besides collection charges, that is, the costs 
and charges incidental to recovery of rent. Bhabani Nath Ray v. 
Purna Chandra Sarkar ... rr re DTA tee a 330 


Admissibility in evidence—Coufession by co-accused in dacvity case, tf ad- 
missible against accused in a proceeding under section 110 of the Code of 
Criminal Procedure (Act V. of 1998)—Evidence Act (J of 1874) Sec, 30. 


A confession made by A, a co-accused with B ina dacoity case, is not 
admissible under section 30 of the Indian Evidence Act, against Bina 
proceeding under saction 110 of the Code of Criminal Procedure, 
though admissible against him as well as against the confessor, in the 
dacoity case. Mafizuddin v. King-Emperor ... ads ja 70, 


Adverse possession, a mixed question of fact and law; See Co-owner s 3H 


Aggravation of damages—Failure of carrierto deliver goods at the time 
and place they should have been delivered; See Common carrier Ae 73 





of normal consequences, when to be taken into account; See 
Common carrier ae ott See oe yi 72 
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Agreement, confirmed,: when becomes operative; See Evidence, 
admissibility of ae a ae ise — 


Agreement, need, if and when operative—Party departing from written ` 


' agreement—Evidence Act, Sec. 92, Proviso 3 and q4; See. Evidence, 
admissibility of i 
Agreement to lease—Necessary part of—Specjic performance of, when cannot be 
decreed—Agree ment to defer execution of lease until happening of certain 
event, effect of. ` 
. 
Specific preformance of an agreementeto grant a lease cannot be 
decreed unless the agreement either expressly or impliedly to ‘be 
granted fixes the date from which the term is to run. 


A consent that a lessor should not be requfréd to execute a promised 
lease until he had paid off a debt, attached a condition precedent 
to the obligation to execute the lease, which condition must be fulfilled 
before he could be compelled to do so. Giribala Dasi v. Kalidas Bhanja 


Agreement to defer execution of lease until happening of certain event 
effect of; See Agreement to lease ... 


Allenation, validity of—How far it can be impeached, See Rateable 
distribution -... 


Alterations, unattested, in a will—Presumption of law; See Will 
, unattested, in will, effect of—Probate; See Will 


Appeal-Appeal against} preliminary decree—Final decree passed before 
filing of appeal; See Mortgage 

—————Order rejecting an application to make preliminary decree in 
mortgage suit, absolute; See Suit, abatment of Mig 


Rent+suit—Question asto title to property—Question decided in 
plaintiffs favour—Plaintiff, if can appeal on other points; See 
Appeal, right of 
{sere y if includes ‘ Revision’—Government of India Act; See Rent 
Act, Sec 20 


s *, if includes ‘ Revision ’—‘Letters Patent’; See Rent Act, Sec. 20 





Appeal, right of—Fudgment in favour of plaintiff on one point—Sutt for 
rent—Second appeal—Appeal treated as revision petition. 


A suit for rent was instituted by the plaintiff against the defendants,. 

The defence was that the defendants were themselves the owners 

4 of the lands and that the plaintiff not having any title to the land could 

not claim any rent from them. The first Court held that plaintiff's 

title was proved but that the plaintiff had failed to establish that any 

tenancy was created between the plaintiff and the defendants. It 

thevefore dismissed the suit. On appeal by the plaintiff, the appellate 
Court held that no appeal lay in the case : 
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Appeal—{ Contd). 
Held, that an appeal lay to the lower appellate Court from the decision 
. of the first Court. © 

That if there was a right of appeal on behalf of the defendants there 
was also a right of appeal on behalf of the plaintiff ; 

That no second appeal lay to the High Court. 

The High Court treated the memorandum of appeal as petition for 
revision under section 115 of the Code of Civil Procedure. Dinabandhu 
Bhattacharjee v. Jagbandhu Bhattacharjee. 

to Privy Council, if can be entertained—Appeal pending before 
Privy Council-Free pardon granted to appellant; See Appeal to 
Privy Council in criminal dases 
Appeal to Privy Council, leave tc—Ciotl Procedure Code (Act V of 1908), 
sections 109, 110—‘ Order passed on appeal’—Dismissing appeal as 
filed out of tine—Substantial question of,Jaw. 


An order of the High Court dismissing an appeal as filed after the . 


period of limitation prescribed therefor by the Limitation Act and 


after refusing an application under section 5 of the Limitation Act ` 


to admit the appeal after the prescribed time is a ‘decree passed on 
appeal’ under section 109 of the Code of Civil Proceedure. 


Held by Woodroffe-]. (Sanderson C. J. duditante) that the -appeal 
involves a substantial question of law. Prometho Nath Roy v. W. A. Lee 


Appeal to Privy Council, leave te—Civil Procedure Code (Act V of 1908), section 
110 (c)—‘Substantial question of lam’— Dismissing appeal in the exercise 
of discretion. 


The judgment of the Court of appeal being one ot affirmance, and the 
only question for the Judicial Committee to decide was whether the 
High Court was right in dismissing the appeal in the exerctse of its 
discretion, there being no substantial question of law involved, leave 
to appeal to His Majesty in Council refused. Marlum Begum v. 
Banku Behary Bose 


in criminal cases—Grant of pardon to appellant, if 
suficient for not entertaining the appeal—Lam of sed.tion, its applica- 
tion to newspaper articles—Largely a question of fact—Reluctance of 
Privy Council to interforse—Iindian Penal Code (Act XLV of 1860) 
S. 124 A. S 


Where an appeal in a criminal case is pending before the Privy Council 
and a free pardon is granted to the appellant, this of itselfisa 
sufficient reason for the Boards declining to entertain the appeal. 


Once it appears that the principles of the law of sedition have been 
rightly understood by the local tribuwal, the question whether those 
principles have been properly applied is so much in the nature ofa 
question of fact and depends so largely upon local conditions that it 


is difficult for the Board to interfere on this ground with the conclu- 
s 
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Appeal to Privy Counci! — Conid). 
sions arrived at by the Courts in India. Kali Nath Roy v. The King 
Emperor tua hi ee sis ys Sais 


Appeal treated as a revision petition under section 115 of the code of civil Proc:- 
dure; See. Appeal, right of ... 


Appellate Court—Appreciation of oral tcstimony; See, Will 

Appellate Cour:— Rule as to appreciation of oral testimony; See. Will 

Appellate Court, duties and functions of ; See. Evidence, admissibility of 

Appellate ‘Court, power of—~Intervention with questions of a trial judg:-—Evidence 
Act, Sec. 165; See. Will 


Application for leave to continue the appzal as pauper, ifto be made before the 
passing of order for szcurity ; See Security for costs 


Application for leave to appeal in forma pauperis, if to be contemporancous with l 


the institution of the appeal; See Security for costs ... 

Application for probate, where tu be made; See Probate 

Appropriatlon—Dedés duc carrying interes!— Moneys received without definite appro- 

` priation—Appropriation of such payments first ix satisfaction of interest. 
Where there is a debt due which carrics interest, and moneys are recived 

‘against such debt without definite appropriation by either side, it is a well- 
established iule that the mon:y is first applied in payment of interest 
and only when that is satisfied in payment of principal: Meka Vekatadri 
Appa Row v. Parthasarathi AppaRow ; - 


Arbltratlon—Criminal Procedure Code (dal V of 1898), Sez r45 Sub-See (5) 


— Possession. 


In proceetings under section 145 of the Code of Criminal Procedure, a refer- 
ence to arbitration is not contemplated. The section directs the Magistrate 
to receive evidence himself and consideration of such evidence to decide the 
question of actual possession, But ifthe parties had privately referred the 
dispute to arbitration and the award of the arbitrators had been accept :d 


by both, the Magistrate would have had ground for proccseding under | 


sub-section 5 of section 145. Jamuna Das Kijriwala v: Hanuman Baksh 
Marwari 


Arbitration—Suit in respect of one portion of instalment—Arhbitration in spet of 
remaining jortion of that instalment, if valid ; Sec Jurisdiction. 


Acbitration claus-—Suit in réspect of one portion—R ‘course, if can be had, for 
enforczment of remaining portion; See Jurisdiction ... 


Arbitration claus2, authorising reference to arbitration; See Dispute 
Arbitration clause. if can be iesiled from; Sce Jurisdiction 


Assessment on persons in respect of land—*A pportionment of Costs of surv: ey and 
semeni among persons liable to defray the expenses of proceedings under 
Chap. X of the Bengal Tenancy Act; See Liability ... 


Assignee of decree to execute, leave to, involves decisign that execution is not 


(Vol XXXII 


e 
PAGE, 


307 
386 


+17 


338 


349 


Vol. XXXI) INDEX OF CASES. 


Assignee—{Con/d.). 


barred by limitation—Limitation not expressly dealt with by Court, when 
leave to assignee of decree was granted, to execute; See Resjudicata 


Assignment of detective title—Assignor afterwards acquiring good title—Exchan- 
ge; See Transfer .. 


Atmabandbu—Mother’s sister’s grandson See. Succession 


° z 

Attached property, right ro— Civil Procedure Code (Act V. of 1908), Section bg. 
order 21 rules 80, 63—Ctvil Prpcedure Code, order 21, rule bo, effect of— 
Order of release, nature of claimant, if free to deal with property, after 
release— Private transfer after order of release, effect of —Attachment before 
judgmen’— Revival of execution proceedings, effect of—Limita'ion Act 
(1X of 1908), section 22 (1), Sch. I Art.r1—Party, ‘necessary — Adding 
party after limitation period. efect of—Presumption—fomt famih— 
Property standing in the name of noncoparccner—Dayabhaga fanii — 
Burden of proof—Apparcni not the rea state of things—Suspictous 
cirenmstances—Evidence-Construction placed on Cade, repradiced by tegis- 
lalure—Inference 


Th: effect of an order under 21, rule 60 of the Code of Civil Procedure, 
a ‘owing a claim, is to make it obligatory on the Court to release the 
|roperty from attachment ; but the order of release is only provisional and is 
Hable to be set aside by a regular suit. 


Thr order for release from attachment does not put an end to the attachment 
s> as to leave the claimant free to deal with the property ashe likes: if a 
s.itis brought by the decree-holder to establish his right .to attach the 
property and a decree is passed in his favour. the effect of the decree is to 
s t aside the order of release and to maintain uninterruped the attachments 
originally made. Any private transfer of the property by the claimant, thou- 
gh made after an order under rule 60 releasing the property from attachment 
will be void under section 64, if the right to attach is sulsequently established 
by a suit under order 21, rule 63. 


A different rule has been adopted with regard to attachment before judgment. 
It is obligatory upon the Court to withdiaw an attachment before judgement 
upon the dismissal of the suit, and the reversal of the judgment of dismissal 


on appeal, does not operate to revive an attachment which has been can- 


celled. 4 , 


In a case of attachment before judgment the general rule applies that a re- 
vival of execution proceedings, does not operate as a revival of th ‘attachment 
so as to prejudice the rights qf strangers who have in the interval acquired a 
title to the property. 


The claimant who has obtained an order under order 21, rule 60 of the Cole 
of Civil Procedure, must be made a party-in a suit brought under rule 63 of 
that order. A person who has derived title to the disputed property fom th- 
claimant, subsequent to the order of release, must also be made a pa-ty, if it 
is intended to bind himiby the result ot tne smt. If such a person be added as 


5 
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Attached Property—{Con/d.). 


a party long after the expiry of the period mentioned in article 11, schedule 
I of the Limitation Act, the suit is deemed under section 22(1) of the Act 
to have been instituted against him when he was made a party and the suit 
as regards him is barred by limitation. 

If the successful claimant assigns the property after the order of release and 
before the institution of the regular suit, the assignee takes the risk of the 
decision in the regular suit, should such a suit be ever instituted by the decree- 
holder. But in order that the assignee may bedbound by the result of the 
suit, he must be made a party thereto and thus afford an opportunity to repel 
the attack of the decree-holder. 


As the normal state of a Hindu family is one of jointness in mess, worship, and 
estate, the presumption is that all property acquired by or in the possession 
of a joint member, is joint property: As such presumption is founded on 
the fact of union, there can be no presumption where the disputed property 
stands in the name of a non-coparcener, such as female member of the family. 
This is also the rule in the case sof a family governed by the ee 
S hool of Hindu Law. 


The burden of proof lies upon the person who alleges that apparent is not the 
real state of things, and although circumstances of suspicion might exist, the 
Court should not decide upon mere suspicion but upon legal grounds 
establised by evidence. : 


If the evidence on neither side is wholly convincing, specially’upon what is the 
fundamental criterion, namely the source of the purchase money, when the 
evidence given and withheld, is open to adverse criticism, the Courts must 
rely on the surrounding circumstances, the position of the parties and their 
relation to one another, the motives which could govern their actions, 
and their subsequent conduct. 

Where constructions placed upon the provisions of the Code, have been repro- 
duced by the legislature in the successive Codes without material alteration, 
the inference is that 1this constitutes a legislative affirmance of the cons- 
truction adopted by the Courts: Pratapchandra Gope v. Saratchandra 
Gangopadhy oa oie oa Jd f 

Attachment—order of release from, effect of; see Attached property, right to 
before judgment-Suit, dismissal of—Judgment, reversal of, 

on appeal, effect of; see Attached property, right to an a 

by several creditors—Priority; see Rateable distribution ise 





Attesting—witness in a will, examination of; see will sige 
witnesses in a will, ifall to be examined; see will 


Awards—separate—Single declaration—Land Acquisition Act—Land consisting 
of several holdings belonging to differeny owners; See Land acquisition oes 


Bandhus—Classes of—~-Mitakshara; See Succession RA dis 


Barokta—Rent, fixity of: SA Rent, enhancement of ... e ves 
Benami—transaction—c,viuence of both sides not convincing~-Evidence open to 


PAGE. 


i) 
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Benantd—(Confd). 
i a Miverse Criticism—Surrounding circumstances; See Attached property, right 
. to. tees aan OF se 3 toe “a tes 201 
Benamidar—if entitled to maintain an action in respect of property—Beneficial 
owner, not a party; See Misjoinder ji a shi ga “360 
Bengal Alluvion ond Dilnvion Regulatlon—Scc. 4—Increment to tenure—Suborili- 
Nate tenure; ‘See Accretion ki, a hehe or ae siy 531 


Bengal Tenancy Act, S&. 22, (3)—Osat talug—Tjara lease, authoring. lease to 
buy holdings and sub-let the same 5 See Ejectment tee oe 575 


- Sec. 49 (b)—Osat taluqdar obtaining possession after expiry of 
. Ijara lease—Ijara lease, authoriging lessee to buy holding and sub- let— 
Purchase of holding by ijaradar in execution of rent decree—Sub-letting to 
original tenant after purchase— Inducting tenant’s heirs after tenants 


death—Tenant’s heirs, status of ; See Ejectment ... “as ane 575 
+ 


ee Secs. 52 (1) (b), 179¢—Permanent Mokurrari lease of land 
in Sunderbunds—Land, part of, diluviated—~Permanently settled -area ; See 








Rent, reduction of the ay vod sa a 214 
Sec. 1og9—Application made under section 105 of the Bengal 
Tenancy Act, dismissed, for non-prosecution ; See Suit, if maintainable. ae 304 





Sec. 109g—Application made under section 105 of the 
Bengal Tenancy Act, withdrawn ; See suit, if maintainable... vee 304 
wae Sec; rog—Claim for enhancemént of rent on the ground of iù- ` 


crease of area—Claim, subject of an application made under section 105 of 
the Bengal Tenancy Act—Application dismissed for non-prosecution ; See 














Suit, if maintainable wie we 304 
— Sec. 109, if to he construed strictly ; Sec Suit, if maintainable 304 
m See. 114 (3}—Expenses, if assessment on Jand ; See liabiliy ... 349 
` — Sec, 121—Landlord, when .can apply for distraint; „See 
Distraint ... eae ine , 24 

—Sec. 122 (d)—Laindlord, if can apply to di8train for interest on i 
arrear of rent of the holding due for the preceding agricultural’ year ; See: - 
ie 24 


Distraint. tee oe see ase tes 

Bequest—Condtlion, precedent, impossible of performance—Imposstbilily arising out 
of act of parties—Impracticability of performance, if bar lo the claim of . the ` 
legatet. 

“ The ascertainment of the testator’s intention shown by the will cannot:be varied 
by events which occur afterwards. “That-intention must be determined from 
the terms of the bequest, and where the performance of the condition appears - 
to ‘be the motive of the bequest, the impracticability of the performance will 
be a bar to the claim of the legatee. 6 i 
“That I have some Tesarati 


Clause (5) of the will was in following terms: 
After my.death my 


= arbar in my own name and in the Benawi of my son—. 
said step-brother and his sons &c. jn succession shall rênlise, ‘either amicably ` 





Bombay Letters Patent, Sec..15, 36,44 i 


Bombay Letters Patent, Sec. 36—Judges equally divided in opinion ; See Procedure 
Breach of promise, action for—Contract to marry—Syphilis contracted prior to 








areca 


Bequest—(Conra.). . 


or by suits, the amounis that may remain due from my debtors and ‘with the 
said money and with the G. P. notes that may he left by me, they shall 
re-exacavate in my name, the tank known as—belonging to us in village— 
and remove thereby the water difficulty of the public. Whatever will remain 
surplus, after defraying the said expenses, shall be obtained by my said br- 
ther and his sons &c. ” In case of non-excavation, provision was made for a 
gift over. After the executfon of the will and “before his death, the testator 


himself re-excavated the tank: ` A 


Held, that the bequest did not take effect, “ Rajendra Lal Ghose v. Rekbal 
Das Roy. fas sane xe 
—Oudh Estates Act (T of 1869) ss. 8 14s 75, 22—Consirue! ion— Taluh 
dars in Ondh “Person who would have suceeded according fo the provisions 
of the Ac’ — The immediate next heir=Bequest to any one but snch 
immediate next heir breaks line of succession—Limiiations in Clause Ww 
of s. 22, Fffect of that Clatse— Whether it excludes rule of primogentture—~ 


“Ordinary law"—Oudh Estates (Amendment) Ad, roro Onten “U 


Provinces Act LIT of roro} itis retrospecttie effect.‘ 


Under the Oudh Estates Act, I of 1869, a bequest to anyone other than the 
immediate next heir breaks the line of succession, ousts the special limi- 


tations provided by’ the Statute, and makes the property subject to the ordi- ` 


nary law of succession. Ame 


Under the amending Act, III of 1919, it is not necessary in order to save the 
limitations, that the bequest should be to the immediate next heir: but though 
in certain respects that Act is retrospective, it has no application to cases 
where the succession opened before it was passed. | 


Semble, that when section 22 of the Act applies Clause 11 provides special 


limitations, and does not simply remit the succession to the unqualified 
ordinary law of the religion and tribe of the Jast taluqdar : and that in éases 
coming under List 3 (specified in section 8) the rule of primogeniture will 
still operate, Thakur Sitla Bakhsh “Singe v. Thakur Sital Singh ... 


ou sae 


contract;—Syphilis not known to exist at the time when the contract to 
marry existed ; See Divorce fat 


t ane i oon 


of promise, action for—-Syphilis contracted subsequent to the making of 
contract to marry—No wrongful act of defendant—Defence ; See Divorce 


of promise, action for—Syphilis—Application, mature of ; See Divorce 


Bribe, offering, after dismissal of complaint—Penal Code, Secs. 109, 161 3 See 


Abetment 


; oe 
Burden of proof—Absence of negligenc: ; See Common carrier 





Apparent not real state of things—Suspicious circumstances 
See Attached property, rightfto -... vee 


eee see 
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Burden of proof—(Contd.). $0 
— Party propounding a will ; See Will 








poe bo 
_ Science gained without detriment to family estate; See Hindu 
Law—Gains of science. owe hike ose 


when ceases to have any practical inportance—Negligence ; 
© See Common carrier wis Sij ie ies s 


Bye-law No. 70, framed ginder clause (18) of section 559 of the Calcutta Afunici 








pul Act (IT B. C. of 1899), infringtmem of-—Molor car kept in street un- 


` atlended—Indian Afolor Vehicles dct (VIII of 1914), See. r: Cis. (f) and 
(¢), rule 2gframed under—Repugnancy in two Acts—Repeal—Penalty altered 
in degree. . 
Bye-law No, 10 framed under clause 18 of section 559 of the Calcutta Munici- 
- pal Act is comprehensive enough to include a motor car. 
The said bye-law has not been superseded by implication by rule 24 framed 


under section 11 sub-section 2 clauses (f) and (i) of the Indian Motor 


Vehicles Act. ‘ : 


In case of repugnancy between the provisions of a bye-law framed by a local 
authority in exercise of the powers conferred upon them by an Act of the 
Bengal Legislative Council, and those ofa rule framed by the Local Go- 
vernment under the authority conferred by an Act of the Indian Legislature, 
the former is repealed. 

Where the punishment ar penalty is altered in degree but not in kind, the later 
provision supersvd:s the earlier one : Indian Motor Taxi Cab Co. Ld. v. 
Corporation of Calcutta 


" No. 10 framed under section 559 cl. (18) of Calcutta Municipal Act, if 


supersedéd by implication by rule 24 framed under section 11 sub-section 2 
clauses (f) and (i) of the Indian Motor Vehicles Act ; See Motor 


Calcatta Municipal Act, Sec. 341——Fixture—Sheets of iron, attached by their side 
to the shop by hinges and supported at the other end by props and when the 
props are taken away the sheets hang down a street ; See obstruction 





. , Sec. 559 cl. (18), bye-law No. ro framed under, if 
includes motor Car See Motor fe sa A ee 
, Sec. 631—-Time, when runs ; See Obstruction. 
Calcutta Police Act, Sec. 45—Benga\ Police Gambling Act, Sec. 2; See Gamb- 
Carriers Act, Sec. 9—Loss, who is to prove ; See Common Carrier 
Cause, determination of —Pleadings—Inference of fact at variance with case 
leaded. not permissible. $ 
It is absolutely necessary that the determinatiogs in a cause should be ‘ounded 
upon a case either to be found in the pleading or involved in or consistent 
with: the case thereby made. i 
Parties cannot be concluded by inferences of fact which are not only not con- 
. 
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sistent with the plaint but actually contradictory of the case therein made. 
Malraja Lakshmi TOAS Row Bahadar Garu v. Venkatudii eee sau" 

















Bahadur son ts as es ax we Sh Kaki = AA, 
Casse, proximate—Lapse of time—Distance in space. ; See Common carrier .. —.. poms 
‘Causes of action, joinder of, objection as to—Effect of not raising objection” in 

primary Court,See.Bossession, ‘suit. for. cf aas ee cee co eo 317 
‘Cessante ' rationae ‘leges, cessat lex ipsa—Sexual aba a aa A kai s 

Syphilis ; 3 See Divorce ` : Ea aea e ee “oo feet he aO 
Charge— Law regarding right of private defence; See Jury. trial Taia NY wat 503 
Civil Court, if can order partition—Periodical- Setilemênt | for “assesment `of 

revehue’; Sle Tide- 2-7 na anA SAN e hoN KA 497 

e 

Civil Procedure ie One aid rules if applicable to High Court; See Security 
for casts ' Nase ast sick we ws 307 
framing of—Rule making power ; See Security for costs | 307 

—— (i882), Sees, 375; 462, 464—Guardian appointed by Court of wards 

— Leave of civil Court, if required, for a compromise ; See Compromise , ee 211 
—— Sec. 11—Adjudication of an issue in Previous suit—Issue, not a necessary 

or a proper one—Court deciding that the issue was ‘a necessary and proper 

one, at the instance of a party ; See Possession, suit for ai $a 317 
—~-—, Sec., 11 Rent guit—Decision going to the root of the . case ; See Deed, 

construction of on ve sez kas =, 186 

, Sec. ria Rent suit—Relationship of Jandlord and tenant denied ; See , 

Ejectment) e o.: NA ee = Dar pe ee 334 

=, Sec. 11, if exhaustive ; Sez Resjudicata E 4054 
, Sec, 11 Expl. 4, 0. 2 R. 2 (1)—Might and ought—Succasite mortgages . 

of same property—Separate suits, if maintainable ; See Mortgage: suit “eae 232 
EESE. Sec. 11 Expl. 4— ‘Might and ‘ought’—Tests 3 See Mortgage suit 5 232 
——, Sec 64—Private transfer contrary to attachment, if absolutely void ; 

See Rateable distribution’ |. A, ees oh. eet eee E 
———,, Sees. " 64,73—Claim fot rateable distribution of assets ; See Rateable. 

distribution sa P aise <a see at 7 
Kg Sec. 64 0.21 Rr. 66,63-—Private-transfer after’ ‘order releasing property 
; from atlachmênt—Right to attach subs equently established by suit; See At- 

tached property; right to : teh OR Bh eas “i es 201 
—~——, See: 73-+Property sold -in+separate ‘-parcels—snle proceeds, awhen: a. 

realised ; See Rateable distribution sh i ae cas? 7 

, Sec. 73 Sub-section (1) cl (c)}—Encumbrances created pending attach- - . - 
ment ; See Rateable distribution =... mi S: ane “7 
, Sec. 73 Sub-section (1) ch (c}—Subsequent encumbrancer claiming 
priority—Court, what to do ; Seg Rateable distribution ; aae 4 
——, Sec. 98, if controls Sec. 36 of Bombay Letters Patent ; See presah a 488 


— See 104—ʻAny law for the time being in force—Apptal under the 
Letters Patent—Order as to security for costs ; Sez Security for costs 
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Civil Procedure Code—{Cotnd.). . 

, Sec. 109—Decree passed on appeal’—order of High Court dismissing 
appeal as filed after time and after refusing application under section 5 of 
the Limitation"Act ; See Appeal'to Privy Council, leave to 





SS). Sec, “109 (0), certificate granted under, what to show 3 See Leave’ to 
appeal - ive sey ên 

———, Sec. 109, 110, 0.45 R E to anew. clearly upon what rou 
it is based ; pee Leave to appeal eee abs a 





1 Sec. 110 (c)}— ‘Substantial Auesfion of law™—Order dismissing appeal in 
the exercise of jurisdiction ; See Appeal to Privy Council, leave to: 

, Sec. 110—‘Substantial question of law —Order of High Court dismissing 
appeal as filed after time’ and refusing application under section § of the 
Limitation Act ; See Appeal to Privy Council, leave to 





—, Sec. 151—Inherent powers, nature of. ; See Security for costs 
—, 0R 3—Suit, if properly constituted™Elements ; See Misjoinder 


==, 0.1.R-3, elements of ; See Misjoinder 


—, 0.2 R.2 (1), scope of ; See Mortgage suit 





,0, 21 R54 een property—Equity of redemption ; See Rate- 
able distribution . 

——, O. 21 R.6o—Order, effect of—Order of release, nature of, See Attached 
property, right to ne Ga E RA 





„0.21 R 63—Claimant to be party—Person deriving title ffom dimants 
subsequent to order of release of attachment, if to be made party; See 


Attached property, right to Mi 





-, O. 21 R.g3—Auction sale set aside—Security bond not providing for 
interest ; See Interest oie 





,0.22 R. 4—Mortgage suit—Death of Mortgagor after preliminary decree 
but before fina] decree—Not Substituling heirs within time, effect of ; See 
Suit, abatement of 


—, 0.41 R. 10—Order for security for costs, effect of ; See Security for 
costs cia im bxi r 





„0.41 R. 10, if applicable to Letters Patent appeals—Mandatory words 
See Security for costs wee sae se E in 





s O. 41 R. 10, if mandatory ; See Security for costs: ae 5 


Clause in contract, incorporation of—Contract between defendant and importer— 
Contract between dofendantv-and Dunner eon: insensible ; Ser 
Jurisdiction 

Collector proceeded in acquiring piecemeal owing to decision—Decision set aside 
by higher Court—Collector ifcan bhen proceed with the acquisition of 
rést id Land acquisition ... 


Common Sartier— Carriers Acd {III of 1865), section g9— Burden of N 
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201 


176 
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Common Carrier—{ Corta.) 


ligence—Damages to or loss of goods—Negligence, when effective canse of . 
injury—Proxiniate canse— Time. lapse of—Distance in space—Intervention 

of act of nature—Damages, assessment of—Loss to awnsr—Carrier, failure 

of . lo deliver goods,—elivery. place of—Asggravation of damages—Notice 
—Special condition—Loss reasonably can be avoided, 


Under section 9 of the Indian Carriers Act, in a suit brought against a com- 
mon carrier for thé loss. damage or non-dglivery of goods entrusted to him 
for carriage, it is not necessary for the plaintiff to prove that such loss, 
damage or non-delivery “was owing to the n-glig:nc or crimina! act of th: 
carrier, his servants or agents, Tha burden of proof of absence of negligence 
is thus thrown upon the common carrier, on thn theory that the loss or 
damage to the goods is prima facie proof of negligence. Whe evidence 
has been given, on both sides, of the circumstances under which the loss ` 
tonk place and thè Court has acréved at a finding upon the whole of such 
evidenc>, the question of burden of proof censas to have any practical 


importance : 


Negligence is the effective caus: of an injury when it has in fact brought about 
that injury as a direct and natural consequence ; when negligenc: has been 
established, liability follows for all the consequences which are in fact the 
direct andl natural outcome of it, whether the injury is a consequenc: that 


was foreseen or not. 


The act complained of. must have som? proper connection as a cause 
with the damage which followed as its effect. But a negligent act may 
be the effective cause of an injury thoughit may not be proximate 
in time, if it is the particular incident in a chain of events which has 
in fact led to the injury, that is, if it is the real cause of a subse- 


quent accident. 


Neither lapse of time nor distance in space is the essentially controlling 
or decisive element in the solution of the question, whether a certain 
cause ig or is not the proximate cause. 


The sequence of events is broken by the intervention of an act of nature 
occurring while the resulting operation of the wrongful act or neglect 
is effective. 

As a general rule, where goods entrusted to a carrier are not delivered accord- 
ing to the contract, the measure of damages is the value of ‘the goods at 
the place of destination, in the condition in which the carrier undertook 
to deliver them, at the time when they should have been delivered, less the 
proper charges of transporatation and delivery, if these have not been paid 
by the consignor : ` 

Ihe party wronged by the breach of obligation should be awarded compensa- 
tion for the losses which he has sustained in consequence and should’ be 
placed in the same position pecuniarily as if the contract had been . 
perfermed, is subject to important limitations, and compensation is not 


Common Carrler Contd). 
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in fact recoverable for every loss or detriment which may he traceable as a 
consequence, however remote, of the breach of obligation : 


The natural and probable consequence of the failure of the carrier to deliver 


the goods at the time and place they should hav: bæn delivered, is prima 
facie a less to the owner amounting to the value of th: goods at that point 
But this crdinary and definite effect of the failure of the carrier may be 
aggravated in a particular case by special circumstances, such as, the 
intention of the consignee to sell the goods in the most profitable | market 
in the world. The aggravation 1 of the normal consequences is not to he 
taken into account, except so far as the circumtances to which they are due, 
were the ordinary probable circumstances which might beforehand be 
expected to attend or follow upon the breach of’ obligation.’ This is 
subject to the exception that if the party, wh? has broken the contract, 
entered into it, in- contemplation of special circumstances which would 
affeet the consequences òf a breach and accepted those circumstances as 
condition under which the contract was to be performed, he is liable for 
any special loss which may have resulted. - 


The knowledge must be brought home to the party sought to be char- 


ged under such circumstances that he must know that the person he 
contracts with reasonably belives that he accepts the contract with the 
apecial condition attached to it: 


A pmty connot be allowed compensation for losses which might have’ 


be'n reasonab'y avoided: Indla General Navigation &. Raltway Company 
Ltd. - Eastera Assam Co. Ltd. 


EEE T ee by breach of obligation ; Sze Common carrier 


Complainant—Mischief and trespass ; See House trespass 


Person having Knowledge of commission of oftence-—Prosecution, 
if to be confined to persons directly injured ; Sec—House trespass 


Compounding an offeuce-—Criminal Procedure Code (Act V of 1808) See. 345 (6)— 


Penal Code (Act XIV of 1869),. Sec. s00—Leave of Court, if necessary.— 
Petition, filing of ~Complainant, if can insist on proceeding with the case. 
composition arrived at between the parties of an offence of defamation, under 
section 345 of the Code of Criminal Procedure, is complete -as soon as it is 
made ‘and -it has the effect of an acquittal under clause 6 of that section in 
respect of that offence, though one of the parties, later on resiles -from the 
compromise. The Magistrate is bound to -order an acquittal on the filing of 
such compromise petition, signed by both parties, in Court. For compromi 


sing such an offence, no leave of the. Court is required, The complainant | 


cannot, by’ a -subsequent withdrawal of the p:2tition before any order is 


passed on it insist upon ; the case being *proc2eded with: Hemchandra Dutta 


v. Girindra Chandra Chowdhurl. 


Compromise—Ciz7/ Procedure Code (Act XIV of 1882), Sees. 315, 472, 464— 


PAGE. 
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‘Compromise. —{ Contd.) 
Guardians appointed by Court of Wards—Leave of Civil Court, if required, 
` fora ROE Conr? of Wants Act (Bengal Act IX of 1879), Secs. 14. 
I5, 5. 

A guardian appointed under the Court of Wards Act on behalf of infants has 
power to compromise proceedings in the Civil .court, to which those 
infants are defendants, without obtaining the leave of -the Court under 
section 462 of th: Civil Procedure Code, 1882. Upon such g guardian l 
consenting to an agreement for compromise, Mat agreement is necessarily 
recorded by the Court under section 375 of the Code, without the examina- 
tion of its terms required in the case of ordinary guardidns. Naklmo 
Dewani v. Musammat Pemba Dichen. “se ses a aI . 

Concurrent finding, what constitutes ; See Mahomedan Law—Legitimacy we 479 
finding of fact—Majority of Court of appeal «concurring in the 
view of the facts taken by the “riginal Court ; See Malomnedaa Law — 
Legitimacy ves we te ies ay ia 479 
Conduct,’ evidence of, when aslmissible—Contract, ambiguous ; See Admissibility 
in evidence... sts wie ie ts we 332 
—of paities—Document obscurely framed, Construction of; See deed, 





_ construction of aie m siy ee ve 186 


R 


mmo parties— Unambiguous document ; See Died, construction of. vee 1 


Confession by co-accused in dacoily case, if admissible against accused in a 
proceeding under section 110 of the Code of Criminal Procedure; See 
Admissibility in evidence .., 7 

Consent decree—Consent decrece on the basis of compromise—Jurisdiction of 
‘Courl—Relief against forfetture—Specifie performance of contract to sell: 
real estales—Equily. 

The circumstance that a consent decree has been passed on the basis of a 
compromise, does not oust the: jurisdiction of the Court to grant 
relief against forfeiture, the Court must.determine, -whether, on equitable 
grounds, relief would have been granted against forfeiture, if it had 
been called upon to enforce the agreement itself. 


In execution of a decree for money obtained against A, B, and C, the 
decree holder purchased the land ‘of his judgement-debtor, in 191i. 
The decree-holder purchaser agreed, on the request of the judgement- 
debtors, to reconvey the property to them upon payment of Rs. 250 
and costs incidental to the sale B and C fraudulently took a 
conveyance on the gth September, 1913, in their names alone. 
A brought a suit for recovery of possession of Jand upon declaration 
of title against B, C and the purchaser. Pending trial in the Court 
of first, instance, A, B and C arijved at settlement on ` the 22nd 
March, 1916. The terms of the compromise were that the plaintiff 
would get a decree declaring his title to the one fourth share, that the 
plaintiff would pay to Band C in two instalments Rs. 195 as the value 
of the share as also the amount of the costs of the swit, that the first instal- 
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Vonsent decree—{ Contd.) 


ment of Rs. 100 would be paid on the zīst April, 1915, that the second 
instalment of Rs. 95 would be paid on the 2Ist May, 1916, and that if pay- 
ment was not made onthe due dates, the defendants would become 
owners of the entire property. The petition of compromise was filed 
in Court on the same date and a preliminary decree was made thereon 
by consent of parties. No money, however, was paid by the plaintiff 
on either of the dates mentioned ; but on the 22nd May, 1916, he 
applied to the C8urt for extension of time, explaining that what had 


prevented performance of his pait "of the bargain, was, not his laches, 
but the conduct of the defendants. The Court. extended the time for 
payment till the 21st June, 1916. On that date Rs. 145 was paid and 
an application made for a further extension of time. On the sth July, 
1916, the balance due was deposited and accepted: 


Held, That the jurisdiction- of the trial Court to grant relief aaa 
forfeiture was not ousted by the circumstanee that the agreement had 
been followed by a consent decree, and, that the nature of the agree- 
ment was such as entitled the Court to grant relief against forfeiture 
on equitable grounds. 


A consent decree is just as binding on the parties thereto as decree after a 
contenticus trial. 


It cannot have greater validity than the compromise itself. 


In cases of specific performance of contracts to sell real estates, equity 
which governs the rights of the parties looks, not at the letter but 
at the substance of the agreement, in order to ascertain whether the parties, 
notwithstanding that they named a specific time within which comple- 
tion was to take place, really and in substance, intended more than 
it should take place within a reasonable time. Kandarpa Nag v. 
Banwari Lal Nag ae ee sae ein ae 

Consent decree, nature of; See Consent decree 

Construction—Rule made by Local Government or by one of its principal 
administrative departments under statutory powers; See Rent . Act, 
Sec. 20 i T a DE vaa A 

—~———of the provisions of Code, reproduced by legislature—Inference ; ; 
See Attached property, right to one Bi ee Fia 

Contingent interest—Possibility coupled with interst ; See Reversioner 


Contract—-Discharge of—Shipment impossible— Goods not ready for shipment— 


457 


Impossibility, when excuse for noneperformance—Implied terms— Force 


majeure. 
There must be proof of an embargo on shipping, so as to male applicable the 
principle -of suspension or discharge of a congract: 


If the seller has no goods at all, ready for shipment, he cannot take..advantage 
of the circumstance that shipment was impossible ; that defence should) be 
available, only to a person who, but for the impossbility oftgaipmenit, by 

© 
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Contract Contd.) 
reason of circumstances beyond his control, was in fact in a position.to fulfil 
his engagement, . 


Impossibility as an excuse for non-perfermance must, as a general rule, be a 
physical or legal impossibility and not merely an impoasibility with reference 
to the ability and circumstances of the promisor. The applications of the 
principle that ‘* commercial impossibility,” that is, extreme and unforeseen 
cost or difficulty of performance is no excuse for performance, 


The rigidity of the rule that an express wncokditional contract is not generally ` 


dissolved by its performance being or becoming quite impossible’ in fact, by 
reasonjof particular circumstances, has been relaxed, and exceptions have 
been engrafted thereon. The doctrine of frustration of adventure has become 
agloss on the older theory of ‘impossibility of performance which it has 
greatly developed under guise of reading “implied terms” into contracts. 
‘In matters of business, a thing is said to be impossible when it is not pratic- 


able ; and a thing is impracticable when it can only be done at an excessive 
or unreasonable cost. ” 


The expression “ Force majeure ” is taken from the Code Napoleon and has 
amore extensive medning than ‘act of God” or “ vis major, ” though if 
may be doubtful whether it includes all “ causes you cannot prevent and for 
which you are not ‘responsible !” Ezekiel Abraham Gubby v. RamjusRoy 
Golabroy AG Set 

Contract, discharge of[—Embargo on shipping, proof of : See Contract 





, discharg. o —Goads not ready for shipment — Shipment impossible ; Sze 
Contract 


, express unconditional, when dissolved ; See Contract 
——~——, non-performance of—‘ Commercial impossiblity’ ; See Contract 
————, suspension of- Embargo on shipping, proof of ; See Contract 
by way of wager — Speculation ; See Wagering contract 
——-~-— by way of wager, what constitutes ; See Wagering contract 
m for service — Not yearly kiring ~ Reasonable notice. 


If no custom or stipulation as to notice exists, and if the contract of service is 


not one which can be regarded as yearly hiring, the service is terminable by 
reasonable noticé : 


The plaintiff brought a suit against the Chairman of the Silchar Municipality 
for recovery of wages. While he held the, appointment of head clerk and ac- 
` countant he was suspended on the 25th November, 1915, under orders of the 
Vice-Chirman. He remained under suspension till the 27th April, 1917, when 


151 
151 


161 
151 
151 
I51 
“533 
533 


he was removed permanently from the post. No reasons were assigned for . 


his suspension or removal ; e 


Held, that ke was entitled to his wages during/the whole of the period for 
which he was under suspension. Kamini Kumar Chanda, The Chairman of 
the Silchar Manteipslity v. Rebati Raman Das sih 


338 
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Contract Act, Sec. 2c—Coniract by way of wager, what constitutes ; See Wager- 
ing contract oe cae oes : s a si 533 
Ma, Sec. 74—Penalty—Covenant to accept interest at reduced rate on 
` punctual payment ; Ses Mortgage ee a oe we AG 
Conveyance of non-existant property, if valid ; See Reversioner on ns 457 


Co-owner—Adverse possession—Second ap peal—Question of adverse possession 
a mixed question of fact and law—Inference. 
‘ossession is never considered adverse, if it can be referred to allawful title, 
Possession of onegco-parcener cannot b? held prima facie as adverse to other 
co-parceners : ea 


The fundamental rule is that the entry and possession of land under the com- 
mon title of one co-owner, will not be peresumed to be adverse to the others, 
but will ordinarily be held to be for the benefit of all. ,The possession of one 
co-owner is, in itself, rightful and does not imply hostility, as would the 
possession of a mere stranger. The law will never construe a possession 
tortious, unless from necessity ; on the other hand, it will consider every 
possession lawful, the commencement and continuance of which is not 
proved to be wrongful; and this, upon the principle, that every man 
shall be presumed to act in obedience to his duty, until the contrary 
appears. In other words, the only difference between the possession of a 
co-owner and other cases is, that acts, which, if done by a stranger, 
would ger se be a disseisin, are, in the case of tenancies in common, 
perceptible of explanation consistently with the real title; acts of 4 
ownership are not, in tenancies in common, acts of disseisin ; it depends 
upon the intent with which they are done and their notoriety ; the 
Jaw will not presume that one tenant in common intends to oust another ; 
the fact must be notorious and the intent must be established in proof. 

The mere execution of a conveyance ofa portion of land by some of the co- 
owners in favour of their relative, is not an ast of such notoriety as to impress 
on the oth`r co-owners that their co-shar2rs who lived in the village and 
occupied the joint property, intended to set up a hostile title against them. 

The question of adverse possession is a mixed question of fact and law : 


When the Court of second appeal is called upon to consider whether from the 
facts found an inference can fairly be drawn that the posseasion was adverse, 

+ itis a question of law which the Court 15 entitled to investigate. The facts 
found need not be questioned ; it is the soundness of the conclusions from 
them that is in question, and this isa matter of law. Balaram Garia v. 





Shama Chran Mandal ww n. es K ie = 344 
——. entry and possession of, when adverse ; Ses Declaratory suit oa 592 
, if can be diven to seek partition—Joint enjoyment ; See Declaratory 
mit one s m oa oon veer 592 
Court—President Tribunal—Exercising functions under Rent Act ; See Rent Act, 
Sec. 20... ve cas a ies sie ve 55E 





Principle—Injustice occasioned by Court’s acts or oversights at the instance 
of the party ; See Limitation ge gr ee ws 3o 
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e 
PAGE. 
Court, duty of — Apparent not real state of things—Suspicious circumstances; See 

Attached property, right to sss Kahi 
——, duty of, in deciding a case; See Execution sale ... ae a 19% 
Covenant wa Kabuliat—Right incorrectly recorded and had no real existence— 

Parties, if bound ; See Possession, suit for ow. 317 
Creditor, when entitled to rateable dis'ribution ; Sec Reteable distribution Les J 
Criminal act—Actual or constructive possession ; See House;trespass én 118 

©. : 
Criminal Procedure Code, Sec. 4 (0}— ‘Offence —Acts referred to in section 20 of 
the Rent Act; See Rent Act, Sec. 20"... ine 551 
Sec. 5 (2)—‘Enactment’—Statutory rule; See Rent 
- ° 

Act, Sec. 20 es eae $ Kn ae ae 551 
Tamam ng See. 145—Both parties admitting that there was no likelihood 

of a breach of the peace—Magistrate, if bound to enquire ; See Jurisdiction ... 69 
aman aman, Sec. 145—Likalihood of a breach of peace—Absence of find- 

ing, effect of ; See Jurisdiction 69 
—_— , Sec. 145—Oral evidence, appreciation of—Documents, pro- 

ducting of, touching question of Status—Documents in civil Court—Civil 

Court closed ; See Adjournment 507 
— ——,Sec. 145—Party not in a position to show to the Magistrate that 

there is no likelihood of a breach of the peace, effect of ; See Jurisdiction 69 
—_—— ——, Sec, 145—Reference to arbitration, if valid ; See Arbitration ... 338 

man, Sec. 145 Sub-sec. (1) Proviso 1—Dispossession, when 

forcible ; See Dispossession .. 35 


mama, Sec. 145 Sub-sec. (4) Proviso—Forcible dispossession— 
Dispossession effected by a person having title by a show o! criminal force ; 


See Dispossession ote wa 353 


1—Owner dispossessing—- 








—, Sec. 145 Sub-sec. (4) Proviso 
‘Wrongful’—‘Forcible’ ; See Dispossession 





353 
ant —-, See. 145 Sub-sec. (4) Proviso. 1—Wrongful dispossession— 

Dispossession not forcible ; See Dispossession . 353 
a, Sec 145 Sub-sec. (5}-—Parties privately referring the dis- 
pute tqarbitration—Award of arbitrators accepted by both parties— Magis- 

' trates duty ; See Arbitiation a A ia 37 338 
— —, Sec. 345 (6)—Defamation, -charge of—Leave of Court, if 
necessary for compounding—Petition, filing of—Complainant, if can insist 

on proceeding with the case ; See Compounding an offence 226 
Criminal proceeding, if turned into. civil onz—Ahsence of words such as ‘offence’, 

‘convict’ and ‘punish’ ; See Rent Act, Sec. 20 A 551 

Crops, cutting of, after distraint, if punishable ; See Distraint A 24 


' Cea olty, what constitutes ; See Divorce 
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Culpable homicide not amounting to murder—Penal Code (Act XLV of 1860), 
Sec. 3704.—Knowledge that death would resulti—Acting under superstitous 
° belief. 


When the accused possessed by a superstitious belief made an offering of his 
child to a crocodile in a certain tank, with a pure heart, believing that 
though the crocodile would doubtless take the child away, but would return 
the child unharmed and the child would thereafter lead a charmed life and 
attain to a good old age : f 


Held, that af the accused hag no,intention of causing death to the child, he 
was guilty of an offence punishable under the Jast clause of section 304 
of the Indian Penal Code, as what he did, he did with knowledge that his 
e act would result in the death ofthz child. Emperor v. Bharat Bipari ... 179 


Custom—Sonlcss widow, if can inherit share of tun of worship acquired by 
transfer ; See Inheritance ne ee A iss 141. 





affectingishare of turn of worship of family deities—Custom acquired in 
by members of family from generation to gen nation—Custom judicially re- 
cognised ; See Inheritance st “si or st 141 


Damages, aggravation of—Failure of carrier to deliver goods at th: time and 
place they should have been delivered ; See Common carrier KA 7z 


——, measure of—Goods entrusted to carrier not delivered according to con- 
tract ; See Common carrier bes ae ds sis 72 


Debts due carrying interest—Moneys r: ceived without definite appropriation by 
either sidc—Payment of interest ; See Appropriation za ine 447 
Decision, previous, in the same suit pr-vents subsequent revival of question ; See 
Resyudicata on od “ay wee sus 405 


Declaration—Lancd Acquisition Act—Lan‘ consisting of several holdings belong- 
ing to different owners ; See Land acquisition _ oe si 509 





, single——Land consisting of several holdings belonging to different 
owners—Separate proceedings for separate holdings ; See Land acquisition ... 509 
Declaratory decree—Alhenation by Hindu widow, partly valid ; See Possession, 





suit for ane wes Ss set jah 421 


——-——ault— Right toa ¢hal—KXhal alleged to be settled at the Permanent 
Settlement—Defence, a pubhe navigable river, to which the defendant has a 
right to fish-—Plaintiff, what to prove ; See Fishery, several ... wee 229 
m suit—Specifie Relief Act (1 of 1877), See. 42 Proviso, scope of—'Fur- 
ther relief —Plaintiff in point prossession of immovable property, if to ask 
for partition—Extent of share disputed—Possession yf a Co-owner, when 
adverse— Limitation Act (1X of 1908), Sch. L Art. 120.— Right lo sue, 
when accrues. ' 


Where the plaintiff is in joint possession of immovable property, whether such 
possession be actual possession of Bis share of the whole, or actual posses- 
sion of a part coupled with constructive possession of the remainder, he is 
entitled to maintain a suit for declaratory relief with a view to remove a 
cloud created by the act of the defendant disputing h is share ; 
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Declaratory suff—{ Contd.) 


in a suit so framed, declaration of title is all that the plaintiff needs and 
he is consequently not called upon to ask for consequential relief by way e 
of partition. 

The provision to scetion 42 of the Specific Relief Act, forbids a suit fora pure 
declaration without further relief ; but it does not comp2l a plaintiff to sue 
for all the relief which could possibly be granted, or debar him from obtain- 
ing a relief whichjhe*wants unless at the same time he asks for a relief which 

e 


he docs not want. 
. e 


The expression farthertrelief in the Proviso to section 42 of the Specific Relief 
Act, means relief in relation to the legal character of rights as to property 
which the plaintiff is entitled to and whose title tg such character or right the e 
defendant denies or is interested in denying ; it must also be relief appropri- 
ate to and necessarily cons:quent on the right or title asserted. 
One of the incidents of joint property is that it may be enjoyed jointly, 
"another incident is that its joint character is liable to be terminated. Ifa co- 
owner is content to enjoy joint proparty as such, he should not be driven to 
seek for partition, merely because his co-owner chooses to dispute the extent 
of his share. 


The entry and possession of land by one co-owner will not be presumed to be 
adverse to the others but will ordinarily be held to be for the benefit of all ; 
the difference between the posseasion of a co-owner and other cases is that 
acts which if done by a stranger would ger se be a disszisin, are, in the case 
of tenancies in common, susczptible of explanation consistently with the 
real title ; acts of ownership are not in tenancies in common, acts of desseis- 
in ;-the-law, will:not presumeithat one tenant in common intends to oust an- 
other ; the facts, if the contrary is asserted, must be notorious and the intent 
must be established. l 


The possession of one joint tenant is the possession of all and there can be no 
dispossession by one joint tenant, in the absence of an assertion of a hostile 
title by him to the knowledge of other joint tenants sought to be excluded 
from the joint tenancy. 4 


Article 120, Sch. I of the Indian Limitation Act, is applicable to a suit 
“for declaration of title to immovable property, which must consequently be 
brought within six years from the date when the right to sue accrues. The 
question when the right to sue accrues, depends on the citcumstances of 


each cass. Joynaraln Sen Ukii v. Suchitra De bya ae P 592 
Decree, declaratory—Alienation by Hindu widow, partly valid ; See Possession, 
suit for i 42I 
. 1, execution of, by assignee—Leave to execute, involves decision that 
execution is not barred by limitation—Limitation not expressly dealt with 
by Court, when leave to assign2e*of decree was granted, to execute ; See 
Resjudicata wes Sih As eee Ss 218 


———, ‘execution of—Right | suspended—Sale for satisfaction of debt—Decree 
for realisation of debt ; See Possession, suit for 7 oe es 256 


. 
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Decree, form of—Alienation by de facto guardnin—Mahomedan Law ; See'Possess- 
ion, suit for... or vs i 7 si 256 
® L, form of—Successive mortgages of same property——Separate suits ; See 
Mortgage suit PA a sae el +c 232 
Deed, clauses in, repugnant ; See Deed, construction of Sis ane 186 


=m, construction of—Inconsistent clauses—Intention—Condnet of partics— 
Terms, unambiguous—fJudgment, when operates as estoppel—Deciston in 


reni suti. 7 


If there are two clauses or p&rts ôf a deed repugnant to each offer, the first 

` wili be received and the latter rejected, unless there is some special reason to” 
the contrary ; but this is an expedient to which the Court very reluctantly 
has recourse, and never tntil it has exhausted every other means in its 
power to reconcile apparent inconsistencies ; and the rule ig subordinate to 

` the general principle that the intention must be ascertained from the entire 
contents of the deed ; for effect ought to be given to that part which is cal- 
culated to carry into effect the real intention and that part which would 
defeat it should be rejected : 


While the true consiruction of an obscurely framed document may be de- 
termined by reference to the conduct of parties, no such procedure is ad- 
missible when the terms of the instrument are unambiguous. 


A judgm nt operates by cstopp2) as regards all thy: findings which are essan- 
tial to sustain th» julgmint. 


Whore th: decision in the former rent suit was giv.n ona question that w nt 
to the very root of the case, that decision is conclusive upon both the 
partis. Midaapur Zemindarl Co Ld. v. Jogendra Kumar `Bhannik ve 185 


De facto guarcian, alienation hy—Mahomeden Law—Alienation, how sot aside ; 


See Possession, suit for a py 256 


Defamation, Charge of—Filing of petition of compromise—-Criminal Procedure 
Code, Sec. 345 (6}—Complainant, if can insist on proceeding with the casa ; 
See Compounding and offence 





225 
Defence—Promissory note cxccuted in favour of A—Allegation that A was not the 
beneficial owner ; Sec Suit, maintainability of 6; ae a 132 
„private, law regarding right of, to be explained to jury ; See Jury trial... 503 
Determinations in a cause, to be founded upon what ; See Cause, determination 
of? nas Rte eee se ise Bee Sa 171 
Discretion of Court—Physical examination ; See Divorce gê aaa 97 


Disposseasion—Criminal Procedure Code (Act V of 1898), Sec. 145, Sub-section 
(4) Proviso 1-—Owner dispossessing—‘ Wrongful —‘Foreible’. 
s 


When the dsspossession 1s effected by a show o! criminal force by a person 
having title to the property, to intimidate those in possession and to deter 
them from resistance, the latter is said to have been forcibly dispossessed 

: 7 ° 


£a 


t 
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Dispossession—{ Contd. ). i 

within the meaning of the first proviso to sub-section (4) of section 145 of the 
Code of Criminal Procedure. 

Dispossession may be ‘wrongful’ and yet not forcible. A dispossession other- 

wise than in due course of law is wrongful. . . 


It is not necessary that actual force or violence should have been used to some 
person or persons before a dispossession can be said to be ‘forcible.’ Sita 
Nath Saha. v. A. Harvey oe sv so we 353 
s Possession of one joint tenant ; See Declaratory Suit e592 


, When forcible—Criminal Procedure Code, Sec. 145 Sub-sec. (1) 
Proviso 1 ; See Dispossession ase ies sa PA 353. -e 


. 





Dispute—irditration clause, authorising reference to arbitration. 


A dispute implies an assertion of a right by one party onda repudiation there- 
of by another. 


A contract between parties was made on the 1st August 1918 for the sale of 28 
bales of Japanese sheeting at Rs. 19-12 as. per peice, shipment November- 
February, 1919. The contract contained an arbitation clause in these 
terms : “Any dispute as to damage, difference, inferiority, short quantity or 
measure or defect or amount of allowance, to be referred, at seller’s option 
to the Bengal Chamber of Commerce or——.” The appellant, who was the 
buyer, wanted a variety of information from the respondents to enable him to 
judge whether the goods supplied were or were not according to the con- 
tract Amongst other things he demanded the production of the basis and 
shipment samples. The 1espondents declined to comply with the request : 





Held, that there was no gispitte which could ‘be validly referred to 
arbitration. Chandamull Goneshmall v. Nippon Mankwa Kabushiki Kaisha 545 
, Whateis ; See Dispute F er sad 545 


— Bengal Tenancy Act (VIII of 1885), Secs. z221, r22 (¢)—Distraint for 
arrears of rent and interest—Crops, cutting of, after distraint. 








Under section 121 of the Bengal Tenancy Act, a landlord can apply for dis- 
traint for the purpose of recoveritig the arrear of rent of the holding due for 
the preceding agricultural year, and, under clause (d) to section 122 he is 
also entitled to distrain for the interest due upon that amount, if he chose to 
claim any. 

An order for distraint was mace on the 2nd December, 1919, for the purpose 
of recovering the arrear of rent of the holding payable on the 1st December 
1919. The peon attached the crops on the holding on the 4th December. 
The respondent (accused) inspite of the protest of the peon, had gone on the 
land and had cut the crops : 


Held, that the accused was liable to be prosecuted. Superintendent and Re- 
membrancer of Legal affairs v. Kajal Hoaldar Gih Ki os 24 

Divorce—Contract to marry~Syphilis—Existence of syphilis at the time of 
marriage, if renders marriage voidable—Matrimony, purpose of —Impotency 


A 
. 


= 
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_ Divorce—(Contd.). 


—Cruelty—Fraud—Concealment of loathsome and incurable form of syphilis. 


© e Refusing medical examination—Inference. 


7 Where syphilis is contracted prior to but was not known to exist at the time. ,. 


that the contract to marry was entered into, or where such disens2 was con- 
tracted subsequent to the making of the contract to mary, but through no 
wrongful act of the defendant, “its existence furnishes a good defence to an 
action for breach of promise. The affliction should be of a serious type, and 
may be, incurable. 

The two principal ends of matrimony afe, a lawful indulgence of the passions 
to prevent licentiousness, and the procreation of children, according to the 
evident design of Divine Providence : 

Capacity for sexual intercourse must exist at least 7# posse, at the time the 
marriage ig entered into. It is for this reason that permanent and incurable 
impoteney existing at such time and ofsuch nature as to render com- 
plete and natural sexual intercourse beween the parties practically 
impossible, -is recognised as a ground for the marriage. The capacity 
for sexual intercourse is not necessarily affected by the existence of syphi- 
lis, and yet such disease may render coition practically impossible. It is the 
permanent or probably permanent character of the malady, rendering s2xual 
intercourse impracticable throughout the continuance of the marriag2, 
that furnishes th? r.ason for the annulment, and th: masim cessante rattonac 
leges, cessat lex ipsa (The reason of th Jaw ceasing, the law itself conses) 
should apply. : 

The fact that one spouse is affected with syphilis, docs not necessmily make 


z 


=. himor her impotent. 


Impotəncy pars physical and incurable incapacity from entering into the 
marraige, that is, incapacity to consummate the marriage. 


In the case of existence ofsyphilis in one of the parties, a divorce may be 
decreed on the ground of cruelty. To constitute sucha ground of‘ccuelty, it 
is usually required that the diseass should have been actually communicated 
to th: complainant, that the comp!ainant should have been ignorant of the 
existence or nature of the defendants’ disease at the tim: of its communica- 
tion, and that the defendant should have infected the petitioner knowingly 
and wilfully. 


Concva!ment of a loathsome and incurable: form of syphilis, is recognised asa. 


fraud sufficient to warrant divorce or annulment, specially where th? exis. 
tence of the dis-ase is discovered by th2 other party- before th: marriage is 
consummated and th: parties immediately separate. 


Where a party refuszs to attend for medicaliinspzction, the Court may properly 


draw an unfavourable inference. Th: Court exercises a wide discretion in | 


ordering physical examination,andZalways does so, subject to such conditions 
as will afford protection from violencf to natural delicacy and sensibility, 
Birendra Kumar Biswas v. Hemlata Biswas 


, on what ground decreed—Syphilis, existence of ; See Divorce oe hee 
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Document, unambiguous—Conduct of parties ; See Deed construction of’ vee 186 





— obscurely framed, construction of—Conduct of parties ; See Deed, cons- 
truction of š R Ka Me ear 686 


Ejectment—Bengal Tenancy Aa (VUT of yeas sections 22 (3), 49 (6)—Lara 
lease—Purchase of holding by tjaradar in execution of rent decree—LIjaraday 
puchaser sub-lelting to original tenant—Ljaradar purchaser inducting ten- 
ants heirs after tenants death—Ljara a expiry of—Tenant if. ires- 
passer—Notice. = : 


A was the owner ofa certain osat talug. For a certain peri@d he let out his’ 
property in ijara to B. The ijara lease authorised B to buy holdings at sales. ` 
in executions for arrcars of rent and also provided that during the term of 
the ijara he was at liberty to sub-let the same. During the term of the ijara 
C, the tenant of a certain holding in theijara, fell into arrears. A suit 
was brought against him and in execution the holding was purchased by 
B. He then sub-let the same to Cand after his death inducted upon it 
his heirs, the present defendant On the expiry of the ijara lease, A brought 

- an suit to eject the defendant as trespasser : 


Held, that having regard 19 section 22 (3) of the Bengal Tenancy Act and also 
to the terms of the i ijara lease, the holding continued ; that C and after him 
his heirs who were inducted upon the the same by B, were under-raiyats ; 
that as the sib-letting to Cs heirs the defendants, was by consent of A, 
when he succeeded to B in the possession of the holding he took it burdened 
with the under-raiyats inducted by B ; that as the sub-letting not having 
been by written leas2, section 49 (b) of th: Bengal Tenancy Act applied and 
the ‘defendants Cs heirs, could not be ejected otherwise than after noties. 
Nayanjan Bibiv. Durgadas ina en bee oh 575 


Denial of landlors title in rent suit, given effect to—Judgment 
tn rent suit, effect of—Resjudicata—Civi? Procedure Code (Act V of 1908) 
See. r1—Plaintiff, what to prove. 


-In 1915, the plaintiffs sued the defendants for arrears of rent for the 
years 1319 sand 1320 onthe allegation that they were their tenants, 
The suit was dismissed on the 31st August, 1915, on the ground that 
the plaintiffs failed to prove the relationship œf Jandloid and tenant. 
Qn the 23rd September, 1916, the plaintiffs instituted the present 
suit to eject the defendant: 


Held, that the judgment, in previous rent suit was conclusive between `' 
the parties uron one and one point only, namely, that there was no 
relationship of landid and tenant between the parties during the 
period for which rent was claimed in that litigation, viz, during the 
years 1319 and 1320. 


That it was open to the plaintiffs to “establish that they had a subsisting 
title and that the defendants wege liable 10 be ejected, because they . 
WA were not tenants, as they themsalves had pleaded in the rent sui. Futher 


$ the plaintiffs: were competent to establish that thair claim to ejeet the 
nl defendants was not barred by limitation, -because the plaintiffs," had, © ` 
e 
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Ejectment—{ Conid). 
e Previous to the years 1319 and 1320, possession through the defendants . 
. as their tenants. Mrigendra Nath Saha v. Krishna Chandra Saha a 354 


Ejectment —-Holding portion of. 


` A landiord cannot b.eak up his tenants tenure Ly declaiing that he has no 
longer any right to thz portion of it, although he still holds the remainder. 
A suit to eject a tenant on service of notice from a portion of the holding 
on the ground, that h: refused to pay him, the landlond, any rent for that 
portion is not maintainable. Rane Kasile Mandal v. Ganesh Chander Sen... 513 


Efectment—Lolding, portion of—par-ton of holding transferred. 

A suit for ejectinent of à tenant from a portion of the holding transferred, is not 
maintainable, as he still h#tds ths: remainler. Bbimram Marwar! v.- 
Maharanee Hura Soondery. Dabee. ... “ts 516 

Ejectment—WVotice fo guit as regards portion of a holding, if pitta? 


A notice to quilis a notice intended to tenmipate the tenancy between -the 
landlord and the tenant. Where the notice relates only to a -portion of the 
ho'ding, it is not good in law so far as the portion is concerned. If he 
tenninates any portion of the tenancy, he terminales the whole contract 
and ifth: tenant elects to retain any portion ofhis holding that in like 
manner breaks the bargain and is the commencement ofa fresh contract. 

Atal Chandal v. Kedar Nath ei te a2 be 515 


———~—Tranger of part of holding— Holding, if forfeited. 


When the tenants are in possession of the land leased to them, the landlord 
cannot put an end to the tenancies as regards parts of the land and maintain” 
them as regards the rest. The holdings are not necessarily forfeited, because 
the raiyat, have transferred parts of the holdings. Durga Cham v. 
Pandab Nath —... is tah i sa 518 


of tenant from portion of holding ; see Ejectment se se 516 


Election—-Arbitration clause—suit in respect of one portion of instalment— 
Arbitration in respect of remaining portion of that instalment, if valid,; See 
‘jurisdiction es or ete tee Sou vee 145 


Election —Decree on compromiss—Minor, suing—Exchange—Transfer of property 
Act, sect. 54, 118—Legal formality nut observed—Compiomise not 
acted on—Compromise, affecting properties outside suit; see Possession, 

„suit for a sah ent i “nite 437 


Suit by reversioner for possession—Lease by Hindu daughter ; 
, See Feeding estoppel ae ie i Ag Eas 193 


Estoppel agreement to transfer property—Transferee, taking possession in pur- 
suance of agreement—Legal documents not executed ; See Possession, 





suit for iy aut se ava nee i 437 
Judgment when operates ; See Deed construction of P 186 
————Right in covenant; incorrectly recorded; Sve Possession, ‘suit 
for... we vee wes ‘es sa «s 317 
e 
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Esteppol —{ Con's). : 
-Transfer of interest by reversioner—Reversioner, parts to compro- . 
"mise and taking its benefit; See Reversioner  ... or =. 457 ® 
Evcats, sequence of, when not broken bythe intervention ofact ofnature; — . 
See Common carrier Bie “i ia an sê 72 
Eyldence— Defendant receiving and accepting payments when dealings suc- . 
cessful—Transaction ending in Joss ; See Wagering contract... ea 533- 


e 
i “Evidence, admissibility of—Evidence Act (kh of» 1872), Sec. 92 Proviso 3 and . 
4 Party deparling from written agreement—Agreement, when operative , 
—Examination de bene esse—Objection, waiver of—Court of appeal. 


= Under ipriviso 3 to section 92 of the’ Indian” Evidence Act, a party is 
> entitled to prove the existence of a separate oral agreement constituting 
. a condition precedent to the attaching of any obligation under the contract, ~ <4 
and, consequently, to show that the contract to be considered as bind- 
ing, only when confirmed by the principals themselves. Under proviso 
44" again, he is competent to prove the existence of any distinct sub- 
sequent oral agreement which modifies the written contract, where the 
contract is neither required by law to be in writing nor has been 
registered according to the Jaw in force for the time being as hes regis- 
tration of decuments. 


‘When parties, who have bound themselves by a written agreement, depart 
from what has been so agreed on in writing and adopt some other line 
‘of conduct, it is incumbent on the panty insisting on, and endeavouring 
to enforce a substituted verbal agreement, to shew, not merely what 
he understood to be the new terms on which the parties were procee- 
ding, but a!so that the other party Had the same understanding—that 
both parties were proceeding, on a new agrecment the terms of which 

- they both understood. 


An agreement, when confirmed, becomes eperarive with effect from ‘the >: 
“date when originally made. 


x 


An” examination de bene esse stands on precisely the same footing as the ' 
examination of a witness in a cause. Consequently, the examination must ~- * 
take piace either in Court or before a Commissioner. 


When a witness has been examined de bene essc, if any irregularity be 
discovered, or the adverse party be advised of any» ground of objection 
“to the reading of the depositions, he should give notice in writing to 
the adverse solicitor and move to discharge the ordet immediately 

- upon the service of it, or on the earliest opportunity. It is -too 
late to object to them on the ground of irregularity at the hearing of the 
action. 


Where the examination of a witnass was taken de bene esse pursuant to 
an order of Court and the examination took place before the Deputy 
Registrar, though no commission was issued to him under order 26. rule 

->3-of the Code of Civil Procedure, and no objection, though in form one 
of jurisdiction, was taken before the camminatn commenced: 


. 
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e Held, that objection was capable of being waived. 


There is really no conflict of judicial opinion upon the question of the 
duties and functions of a, Court of appeal, though there may. be room 
for diversity of conclusion when, in an individual case, the evidence 


x comes to be reviewed and weighed: Dina Nath v. Metharam we 897 


“Evidemce of conduct, if admissible to vary the terms of agreement belween 
4 parties—Conffact, plain ; See, Admissibility in evidence... see 332 


—— of conduct, when admissible— Contract, ambiguous ;. See Admissibi- 
~ Hty in evidence oe or we Ste Jes 332 
|| 


Act, Sec. 30—-Confesgion by co-accused in dacoity case; See 
-: Admissibility in evidence ... t ss se a “yo 


Sec 909—Presumption as to due attestation of will—Attesling witness 
dead—person ‘dentifying the testator before Registrar, examined—person, 
stating on oath that he was present at execution of will ; See Presumption ... 382 

—Sec. 92—Evidence of conduct, if admissible, to vary the terms of A EN 
agreement in plain contract, between thè parties; See Admissibility 
in evidence es set Se bag sis i 332 


Sec. 92, Provisos 3 and 4—Party departing from written agreement— 
New agreement, if and when operative ; See Evidence, admissibility of —... 577 


Sec. 154—Cross-examination by party of his own witness—Attesting 





witness ; See will s ae ei wih oN 34 
Sec. 165—Trial Judge intervening with questions—Appel'ate Court, 
power of ; See will hs ra b ote is 34 
, Examination, physica!—Discretion of Court £ See Divorce sé yee 97 





—de bene esse—Where to take place ; See Evidence, admissibility of ... 577 
Exchange—Assignmment of defective title—Assignor afterwards ore good 
title 5’ See Transfer se wi oy S bea 184 
Execution, application for—Application following on a preliminary decree for sale 
in a mortgage suit ; See Suit, abatement of saé wes vee TTS 
proceedings, a continuation of suit—Order under Sec. 171 of the Bengal’ 
Tenancy Act, effect of ; See Set off is a wie es 494 


purchaser-— Appropriation of money with the consent of judgment— 
debtor, a qualified owner—Money known to be part of the eslate of full 
owner ; See Possession, suit for wie iei aia bax 421 





Execatlon sale— Executor sued—Inference— Proceedings, substance of. 


4 


It is incumbent upon a Court to look at the substance of proceedings and. 
not lo confine its attention to mere form. 
When an executor, who had a beneficial Înterest in the testator’s estate, joined 
` with other beneficiaries in the sale and conveyance of an estate to bonafide 
pürchas:rs for valu2, and th: exzcutor did not purport to convey in his 
~~" capacity as execator, bat the deed stated that all tho estate, right and title 


i . 
i Fa . 
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Execution Sale—{ Conid.). s 
of the vendors were.conveyed, the deed conveyed the Whole title vested in é 
the executor and it was not proper to infer from the conduct of the parties 
and from indications in the deed that ths intention was only to convey the. 
beneficial interest, since that inference was contrary to the terms of the 
conveyance: This principle is applicable to involuntary ‘alienations as 
well as to voluntary conveyances. Mahendra Nath Mandal v. Sheikh e 
Samsud din aa 7 198 
. . © 
Executor, how long to remain in possession ; See probate, revocation of Ba 451 
_————sued—Right, title and interest of vendors—Inference ; See Execution 
sale ... ba san as as ts nae 198 
£ ° 
Expectancy of heir apparent during the life time of ancestor—Interest, nature 
of ; See Reversioner ais Sa ia ga ae 457 
Fact, inferences of—Not consistent with plaint—Contradictory of case; See Cause, 
determination of “ae © as ai aie arr 171 


Feeding estoppel—Transfer by unauthorised porson—Transfer of Property Act 
(IV of 1882), section 43—Lease by a Hindu daughter—Subsequent - 
acguisition—Reversioner, if bound—Lease, tf to be cancelled— 
Procedure—Tenanciss, heritable, if transferable. 


A, B and C were owners of certain property. On the death of A, his daughter 
D, and B and C held the property in equal shares by right of inheritance. 
On the 18th April, 1994, D and C granted a lease of the entire property to 
E as if B had no interest therein and they themselves were entitled to it to 
his exclusion. D died on the 4th August, 1999. B had died on the 14th 
October, 1998 ; prior to his death, he had made a testamentary disposition | 

- of his properties on the 18th August, 199%. Under that will, he left one : 

half of his one-third share to D and the other half to C. 


Held, that the provisions of section 43 of the Transfer of Property Act, were 
applicable, and the share of B, when it vested in D and C on the 14th 


August, 1908, became available to perfect their title and consequently the 
title of E in the entire property. ` 


That the lease, which was not executed for legal necessity, was not operative 
against the sons of D, claiming as reversionary heirs to the estate of their 
_ maternal grandfather, to the extent of share-—{viz, one-third share) inherited, 


The institution ofa suit for possession showed the reversioners’ election to 
treat the lease as a nullity and it was not necessary for them to ask for a 
declaration that it was inoperative. 


There are tenancies which are heritable but not trans ferable. 


Under the law as it stood before the Transfer of Property Act, tenancies 
whether of homestead lands or of agricultural Iands, were not. transferable, 
in the absence ofa custom to the ‘contrary or of an express contract :to 

"that effect: The only recognised exception is in the case of a tenancy 


created for the purpose of residence : Sulla Mohan Banerjee o. Rajkrishna 
Ghose. eee dis dss oes e. we 193 


` 
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Finding, concurrent, what constitutes: See Mahomedan Law—Legitimacy we APO 
Fishery, Several—Grant of—Chanuel, if public navigable river—Proof. 


. is In a suit by a putnidar for a declaration of right to a certain kal, alleged to 
be settled with the zeminder at the Permanent Settlement, to which the 
defendant pleaded that it was a public navigable river, wherein ‘he had a 
right to fish, the plaintiff is to prove either that there was a grant of the 

. bed itself of the zemindari at the time of the Peimanent Settlement (which 
‘ would be consistent with the theory that the disputed channel was not, 

a public navigfble river but a,khal as alleged by the plaintiff) gr that 
although the channel’ was a public navigable siver, there was in reality a 

grant of a several fishery in favour of the zemindar. Such a grant of several 

n fishery need not be established by a direct proof of the grant: On this 
point, evidence furnished by the ##a% map and the quinquennial papers 
will be of great value. Their weight must be dele:mined along with such 
evidence as there may be on the record, of exclusive user of a several 
fishery by the plaintiff or his predecesson Bhagirath Malo v. Annada 
Prosonno Mookerjee ae si mee et ve 229 


Fixture—Sheets of iron, attached by their side to the shop by hinges and supported 
at the other end by propsand when the props are taken away the sheets 

hang down a street—Calcutta Municipal Act, Sec. 341 : See Obstruction... 377 

_ Force majeure, meaning of ; See Contract... AK, ee ak 151 


Formal requisites, non-compliance with—Transfer of atienable property ; See 
Reversioner g 


457 
-—~ requisites, non-compliance with—Transfer of inalienable property ; Sez 
Reversioner i E zi on ie ac 487 


Footings—Trespass—Underg round foundations—Mardatory irjunction. 


wee 


The land covered by the underground foundations, belongs presumably to the 
person who built the footings. | $ 
Where there has been a trespass on footings of a wall, The defendant who 
built on the land superimposed upon the footings and thus trespassed on 
land belonging to the plaintiff is hound to remove the trespass and the . 
proper remedy is by way of mandatory injuction, B. S, Levy v. D B Ezra ... 26 
` Prawd—Concenlinent of loathsome and incurable form of syphilis ; See Divorce ..., 97 


Full mental powers requisite for a valid disposition of property, possession of— 
Mere ability to sign one’s name ; See will oe ag wa 34 
Gains of science, partibility of, if depends on ‘cause proxivia—Mitakshara joint ° . 
* „family ; ‘See Gains of science aik a ii aaa 355 
——of science, partibility of, if depends on their resulting directly from the use 
` of family funds—Mitakshaia joint family ; See Gains of science see 355 
—of science, when partible—Mitakshara—Joint family ; See Hindu Law— ~ 
Gains of science ... as ea or ds we 355 


Gambling —Calcutia Police Act (IV. B. C. of 1866), Sec. 45—Bengal Police 
D Gambling (Amendment) Act (IV.B. C. of 1913), See. a. - 
a se 
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Paar, 
Gambling—-(Conid.). 
Section 45 of the Calcutta Police Act should be read with “the definition of |. 


‘Gamb‘ing’ given in section 2 of the Bengal Police Gambling (Amendment) j . 
Act. 


dene 


A petition of complaint contained the following: ‘For sometime past at 
No. 160 Harrison Road cotton figure gambling has been carried on to the 
great detriment of the Indian community. It has become the centre of. 
most serious cases committed in Calcutta. Here servants entrusted with 
moneys.of their masters come and gamblg the money away. "It is gamble 
pure and simple and is a temptation to the people and an incentive to many.- 
Apart from crimes which owe their origin to this place, it has been the 
source of tremendous social and domestic typubles throughout the city. - 
The modus operandi followed being thus: there is no contract for 
delivery nor „is delivery given or taken or asked for. No goods are 
purchased nor have they got go-lown to keep such goods in stock. All that 
happens is that a person who w&nts to stake money will go to a stall-keeper- 
as Modi ; a number of them infest the place; every one of them has-a: 
book in which entries are made of the stake made by gamblers, In these 
transactions, no delivery is ever intended or taken.” 


Held, that the statements disc!osed an offence within the meaning of s>ction 
45 of the Ca'cutta Police Act. Bajranga Lal Kadia v: Emperor nia 3-287 
Glit for life with direction “dwy and as I have dhect:d her oraly” to make de.s. a 

- will—Gift over in case widow should not make wil!—Direction, if valid $ 


See will, ie zak aa ae ae er 271 
Government of India Act, 1915. Sec. 84—Rent Act, validity of; See Rent Act 

Sec. 20 or et abe mek ee ve 550 
Grant of severa! fishery, how proved ; See Fishery, several naa se 229 


Guardian appointed by Court of Waids, consenting to an agreement for compro- 
‘mise—Court to record agreement under section 375 of the Code of Civil 
Procedure, without examining its terms ; See Compromise ae ae 211 


Helrs apparent, expcctanoy of; during the life time of nncestor—Interest, nature 


of ; See Reversioner... w Sa Godt Ts ace b 457° 


Helre, substitution of—Mortgage suil—Death of mortgagor after preliminary decree. .. .. , 
but before final decree ; See suit, abatzment of. iss oe mes 


_Heritabte right, priority of—Son of mother’s paternal aunt—Grandson of mother’s 
sister ; See Succession Si Rs sa i 263 


High Court’s order as to security for costs, nature of—Civil Procedure Code, 
sec. 104—Any Law for the time being in force—Appeal under the Letters. 


Patent ; See Security for costs oes kik as ahs 307° 
High Conrt’s order as to security for costs, i takes the right to appeal away ; 3 See: 
Security for costs a a yee si saa 307 
High Court's order as to security for costs if a limit on the right appeal ; See Sect- wo 
rity for costs ies sus 5, caw’ Ka aa Ni 307 
4 . 
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Hinda joint family—Mitakshara—Gains of science ; See Hindu law Gala; of, 


science 


Windu Law—Gains of science—Impartible—Mitakshara—Hindu joint kanga z 
- Selfacquisition—Partible -and impartible property—‘ Without detriment: 


to the father’s estate.”—Burden of proof as to such detriment—Whether the 
partibility of such gains depends on their resulting directly from the use 
offamily funds. —Whether it depends on causa proxima—History of the 
law—Limitation on partibility, case of Indian Civil Servant. 


Tn a joint Hindu family the rule is dhat, the acquisitions of the embers are 
joint-property and partible, that is to say, liable to be shared with the other 
members of the family, and impartibility is the exception. One of the recog. 
nised exceptions is property agquired by the possession of special ‘‘science” 


or “learning.” Where this is acquired outside the family and has to be paid , 


for in one form or another at the expense of the family, it is described as 
acquired “to the detriment of the family property.” In. that case it is 
regarded as a family investment, and the empluments, which its possessor 
is thus enable to obtain, are joint-property of the family as fruits of the 
investment thus made in the person of one of its more gifted members. 


Gains of science made without any detriment to the father’s estate are excepted. 
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The question, what is “sciente” in this connection is intrinsically one of facts "< 


though the area of discussion has been steadily narrowed by typical deci- -. -.-- 


sions, conclusive of numerous cases. 


It was originially sufficient to make such gains partible, that the 
earner had been Maintained out of family funds during his education. This 
was Inter on narrowed down, first to the receipt of the education itself 
at the family expense. Later still education generally was narrowed to, 
specialised education, which is now the basis. _ aL aAA 


The burden of proving that the science was acquired without detriment to he 


family estate is on the acquirer. - abate 


It is not necessary to make gains of science partible that sities should result di- ` 


rectly from the use of joint family funds. Nor does their partibility depend 
on causa proxima, nor is it nagatived by the intervention af the, personal ele- 
` ment of the individual coparcener’s character. 


Once it is found that an unseparated member was originally Balad for the 
calling in which he made his gains by special training at the expense 
of the patrimony, his personal eamings and acquisitions remain partible 
throughout his life. On the other hand he can sever from the family 
at will on the footing of binging his accumulations into hotchpot and 
without any liability os to future earnings. ` 


In the present case the earnings of an Indian Civil Servant were „held 


to be partible property and as such liable for the family debts. Gokai 


Chand v. The Firm of Hukum Chand Nathu Mal oo : a | 
Hinds Law—Hereditary -religious office, if dlienable—Custom ; Sês, -Inheri-. ___ 


tance we oes ' ves : vee s po BN, So) Pe RES 


355 


141 
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Hindu Law Mitakshara—Jmpartible estate—Ancestral property of joint undivided 
family—Succession to such an estate—Ordinary rule of the Mitakehara 
Law~—Eldest of senior branch succeeds—Rule of survivorship, appli- e 
cation of—Practice—Privy Council not bound, by reasons given in K 
previous judgments, 


The fact that a Raj is impartible does not make it separate or suif-acquit. 

ed property. It may in fact be selfacquried or it may be family . 
property of a joint undivided family. If the latter, succession will be re- 

gulated according to the mle which, oljains in an urldivided joint 

family, so far as the selection of the person entitled to succeed is con- 

cerned, f. ¢ he will be designated by Survivorship. - 

The Judicial Committee of the Privy Council are at liberaty to look into 

the reason of their decision in a previous case and are not bound 





by those resons. Baijnath Prashad Singh v. Tej Ball Singh ae 388 
Hindu reversioner, interest of; See Reversioncer ` ... zi ay 457 
reversioner, interest of, if devisable or transfernble ; See Reversioner ... 457 

—— widow—Alienation partly valid—Declaratory decree ; See Possession, 
suit for bes ie a a sih we 421 
l Holding, if forfeited—-Tenant transfering part of holding, See Ejectment 3 518 


House trespass—Penal Code (Act XLV of 1860) Secs. 441, 448—Con plainant, 
if to be in possession. 


Per Curiam- A conviction under section 448 of the Indian Penal Code 
can be had, although the complainant is not the person in possession 
of the property: 7 

Per Mookerjee, -J:—The offences of mischief and trespass cannot be 
taken out of the general rule which allows any person to complain 
of a criminal, act- 

As a general rule any person having knowledge of the commission of an 
offence may set the law in motion by a complaint even though he is 
not a person interested in or affected by the offence. The exceptions to 
this rule of which sections 195 to 198 of the Code of Criminal Procedure 
are examples, are exceptions created by statute; there is nothing in 
the Criminal Procedure Code to show an intention to’ confine prose- 
éutions to the persons directly injured. 

An alleged criminal act may injure either the person in actual poss- 
ession or the person in constructive possession or both; for instance, 

_ it may injure the tenant; or his landlord or both. Prayag Singh v. 


Mrs, Morgan... an AK ies ae aké 118 
Impartible raj—Separate or self-acquired property ; See Hindu Law—Mitak- 

shara jy “ass Mis gi 388 
Impossibilliy, when an excuse for non-perfonmance of contrret; See Con- 

iract ee fe. Igi 
————--—of performance—Shipment impossible—Seller has no goods ; See 

Contract - te bat e ap Take sis anaa 1511] 
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Impotency, meaning of; See Divorce ay fas pak as 
€mpotent—One spouse affected with syphilis; See Divorce se ae 
Inam grant—Interest, passing of; See Minerals wed ies si 


—grants, enfranchisement of, its effect—Madras Enfranchised Inams Act 
—Madras Inams Act; See Minerals ... i 


Inconsistent clauses in deed—Intention ; See Deed, construction of aoe 


Inference—Construcgion of the provisions of Code, reproduced by legislature ; 
See Attached property, right © ° |. tee ove 


—Party refusing to attend for medical inspection; See Divorce ... 


———of fact at varianze with gase pleaded, not permissible; Sce Cause, 
determination of sé See a5 


——of fact—Not consistent with plaint—Contradictory of case; See 


Cause, determination of ... a cot at 
lnheritance—Sonless widow—Share of turn F worskip—Share acquired by 
transjer—Cuslons 


Where the custom of exclusion of sonless widows bas been acquiesced in 
by members of the family from generation to generation and has been 
judicially recognised, such a custom affects a share of turn of worship 
of family deities, whether it was acquired by inheritance, by transfer 
inter vivos or by testamentary devise and the turn of worship is incap- 
able of inheritance by the sonless widow of a male member of the 
family. 

Although a hereditary religious office is ordinarily inalienable under the 
Hindu Lew there may be a custom validating alienation in favour 
of a member of the family or of a person standing in the line of 
succession {not otherwise disqualified, as for example, by personal 
unfitness); Radharani Dasi v. Dayal Chand Mullick es ns 


Inheritability, condition of—Bandhus ; See Succession ya in 
Iujanction, mandatory—Trespass on footing of wal!-Building on land super- 
imposed upon the footings ; See Footings eee wes see 
Injustice occasioned by Court’s acts or oversights at the instance of party 
—Principle guiding Courts ; See Limitation er wa ran 
Instructions to be given to jury—Officers alleged to be acting under sec- 
tions 127 and 128 of Criminal Procedure Code; See Jury trial . .,. 
Jntentlon of testator, how determined ; 57e Bequest ied ont ome 


Interest—Sale in execution of decree—Purchase money paid to deeree» 
holder—Security Bond—Sale sct asid: ‘and refund ordcred—Refund, 
if to be with interest—Code of Cio'l Pipers (Act V of 1908) 
Section 144 and Order 31 r. 93 . 


Where part of the purchase money upon a sale in execution has been 
paid out to the decree- holder under a security bond, ‘and the sale is 
subsequently set asidey the, Court has power under order 2f; nile 93 


‘ . 


171 


141 


418 
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of the Code of Civil Procedure to order that interest be paid for, 5 
the period during which the decree-holder has had the use ofthe money, . 
even though the security bond does not provide for interest. Maharaj ` ` 
Bahadur Singh v, A. H. Forbes wa se ie sie 176 
Interest of Hindu reversioner, nature of ; See Reversioner sh see 457 
———of Hindu reversioner, if divisable or transferable ; See Reversioner wah 457° 


Joist 1amily—Acquisiton of members ; See, Hiydu Law—Gains® of science... 355 
-,.-—family—Mahomedan family, living in .commensality ; See Misjoinder ... 369 
~——property —Presumption—Property acquired RA or in possession of joint 3 





A member ; See Attached property, right tor ay tee one 201" 
——property, incidents.of ; See Declaratory suit oe A “ne 592 
-i Judgment, reversal of an appeal, effect of—Attachment before judgment ; See 
Attached property, right to z a ag ar tea 201 
- , when operates as estoppel ; See Deed, constrrction of pas 185 
Judicial- Committee, practice’ of—Case remitted to the High Court with 
instructions to pass sentence according 19 Jaw ; See Transportation “ts 222 





Corimittee of the Privy Council, “if bound by the reasons of previous 
decision, ; 3 See Hindu Law-——Mitakshara ace men 25 388 


Jarisdictloa—Clarse, incorporation of—Making contract insenstble—Arbitration 
clause, restling from—Sust in respect of portion of instalment—Election—Ar- 
bitration clause, if can be enforced as regards remaining instalment. 


A. clause contained in a first contract between the defendant and the 
importers, cannot be incorporated in a second contract between the defend- 
ant and. the purchasers, if it makes the latter insensible, 


In a contract ,between the plaintiffs and the defendant, there was a fol- 
Jowing clause: ““ This agreement is to be deemed and construed as a separ- 
ate contract in respect of each instalment of goods, and the rights and lia- 
bilities of the sellers and buyers respectively shall be the same as though a 
separate confract had been made out and signed in’ respect of, each instal- 
ment.” The ‘goods, under the contract between the plaintiffs and the 
‘defendant, were to be delivered according to ‘‘ shipment May and June ” 


Held, that in the absence of an indication to the contrary, the goods 
were to be delivered in two equal instalments. 


Although them defendant might be at liberty to resile from the arbitration 
clause and to have recourse to a suit in respect of either insta'ment (treated 
as the subject matter ofa separate contract), he could not, in respect of 
one portion of instalment, institute a suit, and in respect of the remaining 
portion of that very instalment, tgke recourse to arbitration. Chatiurbhuj 
Chandaomal v. Basdeo Dass Daga Sag one shi ve 145 


—————Criminal Procedure Code (Act V of 1898),. section rg5— 
. Parises adiling that (here ts no likelihood of, breach of peac”. 


. 
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Jurisdiction (Contd). 
The mere absence of a finding in a proceeding under section r45 of the 
Á Code of Criminal Procedure, that thére is likelihood of a breach of the 
peace, does not go to the root of his jurisdiction and isnot in itself 
sufficient for interference with his order by the High Court. 


Where both parties admitted that there was no likelihood of a brench of 
° the peace, a Magistrate is not bound to inquire that there was a likelihood 
of such breach, before proceeding with other matters. 


nae as ° . 
Unless a party is in a positiongo show to the Magistrate that there is no 
likelihood of a breach of the pence, the magistrate’s order under sub-section 
(1) of section 145 of the Code of Criminal Procedure stands. Ranada 


Resjan Bhattacharjee v. Bharat Chandra Shaha ... ie vk 69 
Jurisdiction of Court to grant relief against forfeiture—Compromise ; See Consent 

decree. es aoe sda sa ae : tee 244 
Juror giving opinion before summing up, efect of; See Trial ... ve 122 


Jury trial—Criminal Procedure Code (Act V of 1898), Sees. 289, 342—-Ac- 
cused to be given opportunity to make statement—Law regarding right of 
private defence to be explained lo pry X 

In the coursz of the preliminary enquiry, when examined before the framing 
of the charge, the accused pleaded not guilty but declared that he would 
make a statement latter. In the trial Court there was no further examina- 
tion of the accused, under the provisions of sections 289 and 342 of the 
-Code of Criminal Procedure : 


Held, that the cause in the circumstances, was eminently one in which 
an opportunity of making a statement should have been given to the 
accused. 

Where the Judge in recording the heads of the charge bogan ‘ Matters 
of law laid down for the guidance of the jury, the definition of hurt and 
grievious hurt and the applicability of sectians concerning right of private 
defence ” and after stating the case for the prosecution and the cas? for the 
defence, concluded thus : “You will have to consider whether the absurditirs, 
contradictions and descrepancies in the prosecution evidence are such as 
would arises naturally or are due to the fact that that story is a fabri- 


cation. ” 
Held, thatthe charge was not a proper one. Gangadhar Gofla v. R. 
W. L. Recd beh a es PA an Lk 
Jury trial—Omission to examine material witnesses named in the first infor- 
mation also in the evidence ; See Misdirection ... ` x se 180 


Jury terlal—Offcers alleged to be acting under section rag and r28 of the 
Code of Criminal Provedure (Act V of 1898)—Instructions to be given 
to fury—Verdict of fury, conurreg in by Sessions Judge, set aside. 


_ Where the defence in a complaint under scctions 144, 304 and 324 of 
the Indian Penal Code, in substance, was that the Sub-Inspector and the 
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accused, the two constables, under his orders, were acting in pursuance of . 
the provisions contained in sections 127 and 128 of the Code of Criminal 
Procedure, and the prosecution, as instituted, was one that required no sanc- 
tion, the Jury should be told that if they could not accept the case for | 
the prosecution, they would have next to consider the provisions of sections 
127 and 128 of the said Code and determine whether the Sub-Inspector acted 
or meant to act under thos: sections and whether the acenged Constables 
acted under his orders. If the jury weresunable to accept the case for the 
prosecution, and, on the contrary, accept the defence as above set out the 
prosecation-could not be continued in the absence of the sanction of the 
Governor-General in Council and the accused were entitled to an acquittal. 
Only if the jury negatived both the case for the prosecution and the case for 
the defence, was it necessary for them to consider the further questions 
then arising, namely, whether the accused acted in the exercise of the 
right of private defence and whether they had or had not exceeded 
that right. 


Where the above instructions were not given to the jury, the Verdict of 
the jury, though concurred in by the Sessions Judge, was set aside. 
Abdul Rahim Mir v, Emperor on 3% ee a 340 


Kha! alleged to be settled at the Permanent Settlement—Defence, a public 
navigable river, to which the defendant has a right to fish—Plaintiff, 
what to prove ; See Fishery, several ide see sah 229 


f 


Land covered by underground foundations, belongs to whom ; “See Footings ... 25 


Land acquisitlon—Su,plus land, acgusition of—Notice—One holding—One 
owner—Collector proceeded in acquiring piecemeal owing to decision 
— Decision set aside by higher Couri—Collector, if can then proceed with the 
acquisition of rest. 


A declaration may be issued under the Land Acquisition Act for a 
quantity of land consisting of several holdings balonging to different 
owners. It is thus often necessary to make separate awards for dif- 
erent portions of the land covered by a single declaration. There is 
no objection to separate proceedings being taken in respect of separate 
holdings. It is however a different matter where there is one holding. 
The land Acquisition Act refers only to one notice, one proceeding, 
and one award to be given, taken and ‘made regarding one holding 


and one ownership. 


Where the Collector in obedience to the decision of a Court to which he was 
subject desisted, pending an appeal from that decision, from proceeding with 
acquisition of the portion of the premises affected by that decision, he 
was not debarred from further proceeding with the acquisition, when a 
Court superior to that which gave the decision declared the latter to be 


erroneous. R. C. Sen v. Trustees for the Improvement of Calcutta...  sog 
es 
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Land Acquisition Act—Declaration—Land consisting of several holdings beleng- 
ing to different owners ; See Land acquisition ... ia ai 509 
Landlord if can create valid title in accreted laud by grant of lefse to 
another ; See Accretion ,.. se se me ie 531 
Law regarding right of private defence to be explaned to jury; See Jury 
trial a sia Me ri sea wes 503 
© Lease, execution of—Agreement depending on condition ; See Agreement to 
oe se Hee a ove ee 57 
——by Hindu daughter—Reversione®, if* bound—Lense, if to be cancelled ; 
See Feeding estoppel i Ses ae aes ga 193 
Leave of civil Court, if required, for a compromise—Guardian appointed by 
Court of wards—Civil Procedure Code, Secs. 375, 462, 464—Court of 
Wards Act, Secs. 14,15, 513 See Compromise see oo 211 
Leave to appeal—Civi? Procedure Code (Act V of 1908), Secs. 109, 110 
O, 45, R. 3—Certifieate to show clearly, upon what ground it is based. 
When a certificate is issued under order 45 of the Code of Civil Pro- 
cedure, it is of the utmost importance: that it should shew clearly 
on its face upon which of the two grounds mentioned in rule 3 it is 
based, viz.: whether it fulfils the requirements of section 110 as regards 
amount or ‘value and nature, or is otherwise a fit one for appeal to 
His Majesty in Council. 
Where the certificate is granted under Sec. 109 (c) of the Code of Civil 
Procedure, it should appear on its face that the discretion conferred 
by that section has in fact bzen exercised. Radha Krishna Ayyar v. 
Swaminath Ayyer ist sai Kaa o ai a 277 
Leave to assignee of decree to execute, invalves decision that execution is 
not tarred by limitation—Limitation not expressly dealt with by Court, 
when leave to assignee of decree was granted, to execute; See Res- 
judicata wé ti; = in m 218 
Legatee, c'aim of~Performance of condition, motive of bequest—Imprac- 
tibility of performance ; See Bequest sah a e 418 
Legitimacy, acknowledgment of—Fact of no marriage established ; See Mahomedan 
- Law—Legitimacy Si ii Ps Sain e 479 
, acknowledgment of—Pr:sumption ; See Mahomedan Law—Legiti- 
macy WA” A ote ay vee i 479 
—— and legitimation, difference between ; See Mahomedan Law—Legiti- 
macy R sxi eas ait ee eee 479 
Letters Patent—‘Appeal’, if includes ‘Revision’ ; See Rent Act, sec. 20 we 551 
appeal—Ordeis and rules made under Civil Procedure code, if 
applicable to High Court ; See Security for costs bis Kn use 307 
— of Bémbay, Sec. 36—Judges equally divided in opinion ; See 
Procedure ae ei ae = sk si we 488 
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Llability— Cost of cadastral survey and seltlement—Proportionate sum paid by 


Zemindar— Personal liability —Putni lease—Construction— Bengal Tenancy 
Act (VILL of 1885), Sec. 114 (1) and (3). . 


“The intention of: the Legislature in framing section 114 (1) of the Bengal - 
Tenancy Act, is to make the expenses of the proceedings under chapter X 

of the Act liable to be defrayed, either in their entirety or in part, 

at the discretion of the Local Government, by the landlords, tenants 
and occupants of land in that local area, estate, tenuré or part thereof, 

within which the settlement operations have “been carri@l out; and, 

the question of apportionment amongst the persons so liable to defray 

the expenses of the proccedings, is a matter for decision by the Local 

Government. Hence this is an assessment not upon the land but upon 

certain persons in respect of the land. 


t 


Sub-section (3) of section 114 of the Bengal Tenancy Act, whether it be 
taken to have a wide or a narrow operation, does not make the 
expenses an assessment on the lartd. 


A putni lease, after providing for the payment of the usual cesses, proceeded 

. as follows; “shoul] any tax, toli, rent or whatever sum under whatever 
denomination be assessed in future, then the same should be paid by 
the lessee if they were assessed on the two taluks, but it was to be 
payable to the lessor if the same was assessed not on the fa/ués but 
on the lessor's income.” 


Held, that the sum assessed by Government for the cost of the cadastrab sur- 
vey and settlement, as payable by the zamindar under section 114 of 
Bengal Tenancy Act, was not an assessment upon the taluks, and 
could not be recovered, under the terms of the lease, from the putnidar, 


Raja Bejoy Shing Dudhuria v. Her chandra Chowdhury a ats 349 
‘Negligence proved ; See Common carrier ves ve 72 
Limitatlon—Zxeccution of decree—Decree incapable of PN NAN a Limi- 
© tation Act (1X of 1908), schedule I, Arts 181,482. ; 
When the limitation Act of 1908 prescribes three years from the date of a 
oie decree or order as the period within which it must be enforced, this 


refers only to an order or decree made in such a form as to render 
it capable in the circumstances of being enforced. 4 7 
In 1906 in a suit against Ekradeshvar and Janeshvar of whom Janeshvar died 
pendente lite a decree was made which did not provide that Ekradeshvar 
should be personal'y liable, but declared that the decretal amount should 
be realised by the sale of the property of Janeshvar in Ekradeshvar’s 
possession. Ekradeshvar first obtained’ possession of Janeshvar’s property 
in 1914 and the decree-holder applied on December 10, 1914 to execute 
the decree : i 
Heid, that execution of the decree was not barred by limitation, that Art. 
= 182 did not apply, inasmuch ås the decree was not capable in the 
circumstances of being enforced ; that the decree could not. be executed 
wn without a further application, which could not be made till Ekradeshvar 
got possession of Janeshvar’s property, and that the article applicable was 


` 


. 
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Limitatlon—{Confa.). 
article 181, under which the period of limitation was- three years from the 
fe time when the right to apply accrued. Maharja Sir Rameshyar Shingh 
Bahadur v. Homeshwar Singh tie iss ies 


ramen Linttation Act (LX of 1908) See. 14, Sth. 4, Arts 62, 97—-Suit for 
recovery of monev—Lailure of consideration. 


The plaintiff purchased a putni at a sale held under Putni Regulation on the 
14th May, 1908, The putnidar instituted a suit for cancellation of the 
sale, which wag decreed on the 28th May, 1910. The zemindar defendant 
thereupon preferred an appeal” whfch was ultimately dismissed on the 
and May, 1912. In the interval, on the 14th October, 1910, the plaintiff 
paid rent to the defendant to prevent further sale under the regulation : 


Heid, that a suit for recovery of money paid by the plaintiff to the defendant, 
brought on the 14th February, 1916, was barred by limitation under 
schedule I, article 62 of the Limitation Act. 


That even if article 97, schedule I of the Linftation Act be applicable, the 
suit was barred. 

Article 62, schedule I of the Limitation Act applies to cases which in English 
Law are described as suits for “money had and received” Fhe fact that 

` there was a failure of consideration at the time the payment was made 
on the 14th October, 1910, attracted the operation of the bar imposed 
by article 62. Article 97 was not applicable as there was a failure 
of consideration. 

That the plaintiff was not entitled to a deduction of the time which was 
occupied by a proceeding for assessment of mesne prcfits as between 
himself and the original putnidar on the basis of the decree for cancell- 
ation of the sale. 

Section 14 of the Limitation Act renders it essential that the proceedings 
should be between the contesting parties and as the zemindar was not 
a patty to the proceedings for assessment of mesne profits, the plaintiff 
was not entitled to a deduction of the period under section 14. 


That there was not, since the 14th October, 1910, any period of time, when 
the right of the plaintiff to institute the present suit was suspended by 
reason of circumstance over which he had no control so as to entitle 
him to invoke the aid of the rule recognised by the Judicial Committee, 
Janaki Nath Sinha Roy v. Sir Bejoy Chand Mabtab Bahadur... ime 


Limitation Act (IK of 1908), See. 1g-——-Acknowledgmen!. 

‘Whether a particular endorsement does or does not constitute an acknowledg- 
ment of. the right claimed by the plaintiff within the meaning of 
section 19 of the Indian Limitation Act, depends upon its terms. 

A mortgage was executed on the 4th June, 1892 by three persons whose 
representatives were the defendants ina suit to enforce mortgage security. 
The loan was repayable in two years. On th: 27th May, 1906, an 
endrosement was made on the back of the mortgage bond by two of 





109 


366 
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the mortgagors and the representative of the third mortgagor in the A 
following terms : “Paid on account of the principal as per separate accounts, e 


rupees 1751 only” : 
Held, that there was an acknowlédgment of the rights of the mortgagee to 
receive whatever balance might be found to be due. Prasanna Kamar Roy 
v, Niragjan Roy - ssi es Xe ai ai a 433° 
Limitation Act (IX of 1908), Sch. I.Art 181—Applicagion to make 
preliminary decree in morigage suit absolite— Right, suspension of. 


“Tf there be a principle, upon which Courts of justice ought to act without 
scruple, it is this ; to relieve parties against, that injustice occasicned e 
by its own acts or oversights at the instance of the party, against whom 
the rélief is sought”. 


On the 31st Jaunary, 1911, the plaintiff, who was the third mortgagee, 
obtained a ‘preliminary decree. The decree fixed the 31st July, 1911, 
as the last date for payment of the judgment debt by the mortgagor. 
On the 12th April, 1910, the s:cond mortgagee instituted a suit to 
eriforcé his ascurify and on the roth March, 1914, obtained a decree. 
In “that case, the Court expressed an opinion that the third mortgagee i 
could not sell the property which was common to the two mortgagees 
before hë had paid up’ the second mortgagee. A payment was madz 
by the - third morigagez to the second mortgagee on the 22nd May, 
1915. There was a dispute as to whether the entire amount due had 
been paid, and it was not till the 7th July, 1917, that the balance 
claimed by the second mortgagee was paid by the third mortgagee 
under protest. On the second October, 1915, an application was made 
by the latter (the third mortgagee) for making his decree absolute : 


Héld; that assuming that article 181 of the first schedule to the 
Limitation “Act was applicable, the right of the third . mortgagee to 
apply for order absolute was temporarily ` suspended and was not 
revived- till the 22nd May, 1915 ; and that his application was conse- 
quently not barred by limitation. Hemendra Mohan Khasnabis v. Dharani 


Nath Chanda Roz oak oa ii is a 260 
-——ón partibility of gains of science—Mitakshara joint melds 3 See Gains 
of science a E TA eee 355 


Limitation Act, Sec. 14—Deduction of time—Proceeding for assessment of mesne 
epi ior cancellation of putni sale ; See Limitation ... : 366 


, Sec: 14—Pioceedings to be between contesting parties—Proceed- 
"ing for Teien of mene profits ; See Limitation ` vee va 365 
, Sec. 19—Acknowledgmgnt—Endorsement ; ; See Limitation .., 433 
poe, Sch. L Art 11— Person deriving title from claimant, subsequent 
to order of release of attachment, long after the expiry of E effect of; 
ae Attached: property, right to cae ži 
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Limitation Act, Sch. I. Art. 44--Alienation by dfeacto guardian—Mahomedan 
z Law ; See Possession, suit for ed ant cas we 7 256 





; Sch. I. Art. 45—Order passed by Collector, directing defendant 
to be entered in the settlement recordas tenants with occupancy rights ; 








See Possession, suit for eile oe ste see sih 317 
» Sch. I. Art. 45—Order of Collector, directing certain thing to be 

A retorded in the settlement record, if award ; See Possession, suit for iy 317 
, Sah. I. Art. 62—Suit for recovery of money—Purchaser at putni 

sale paying rent to prevent further shle—Putri sale set aside ; See Limitation 366 

Tama, Sch. T. Art. 62, when applicable ; See Limitation we 366 

, Sch. I. Arts. 62,¢07—Failure of consideration ; Sze Limitation 366 

_ , Sch. I. Art, a7—Failure of consideration ; See Limitation TP 366 





, Sch. I. Art. 120-~—Suit for declaration of title to immovable 
property—Right to sue, when accrues ; Sea Declaratory suit .., sai 502 





a4 





ja » Sch. I. Art. 120—Time, running o0—Suit by reversioner to 
recover movable property on the death of a Hindu female ; See Possession, 
suit for sts ks wee ho) sa wa 421 








» Sch. I. Art. 141—Time, running of—Suit by reversioner to 
recover immovable property on the death of a Hindu female ; See Possession, 
suit for ra ii a sa ja e 481 
——7-—-—, Sch. I. Art. 145, applicability of ; See Title Ka pia 497 
—~——--——, Sch. L Art. 181—Application to make» preliminary decree Í 
in mortgage suit absolute—Right, suspension of ; See Limitation an 260 





—, Sch. I. Art. 181—Rigat to apply for execution—Decretal 
amount to be realised from the property in the. hand of A; See 
Limitation a ae dis Sn she iis 109 





-——; Sch. L Arts. 181, 182—-Date of decree or order—Decree 
or order capable of execution ; See Limitation-... sa `a 109 


Local Legislature, if and when can alter law made by-any other authority; 
See Rent Act, Sec. 20° u aus ui ite see 551 


Loss, special—Party breaking the contract-~Special circumstances 
affecting consequences of a breach—Accepting circumstances as 
condition under which the contract is to be performed; See Common 


carrier ~ ae ae re wes sane 72 


Mahomedan family, living in commenaality—Joint family ; See Misjoinder .. 369 


Mahomedan Law—Alienation by defacto guardian, effect of—Charge by de- 
facto guardian ; See Possession, suit for Ha Sc e 256 


ii j e 

Mahomedan Law—Legitimacy—Acknowledgment of legitimacy—Its cffect, 
if destroyed by @isproof of marriage—Difference betmeen legitimacy 
and legitimation—Concurrent findings, what constitutes them. 


. 


- 646 THE CALCUTTA LAW JOURNAL é` tv ol. xXx 


e 
Paar. 


Mahomedan Law {Comia} 
There is a difference between legitimacy and legimitation. Legitimacy . 
is a status which results from certain facts—Legitimation is a proceed- 
ing which creates a status which did not exist before. In the proper 
sense there is no legitimation under the Mohammedan law. 


An acknowledgment of legitimacy raises a presumption of marriage, 
but such presumption is capable of being displaced by contrary 
proof. Such an acknowledgment is a declaration gf legitimacy 
and not a legitimation, and is therefore I liable to be contradicted. 


Once the fact of no marriage is established, no acknowledgment of 


legitimacy has any effect. à E 3 


To constitute a concurrent finding, itis sufficient that a majority of 
the Court of Appeal should concur in the view of the facts taken by 
the original Court. Such a concurrent finding is not vitiated as such 
because the minority of the Court of Appeal does not come to the be 
same conclusion in fact. Syed Habibur Rahaman Chowdhury v. Syed 


_Altat Ali Chowdhary vee ee So ats ae Deke 479 
Mandatory injunction—Trespass on footings of wall—Building on land 
superimposed upon the footings; See Footings .., ee one 26 
Marrigge—Capacity for sexual intercourse ; See Divorce wee eee 97 
"o mg annulment of—Concealment of a loathsome and incurable form 
of syphilis; See Divorce „à sie one Ay Ma 97 * 
——, annulment of—Permanent and incurable impotency ; See Divorce 97 





, presumption of, how rebutted—Acknowledgment of legitimacy ; 


See Mahomedan Law—Legitimacy ... vee ves we 479 
Matrimony, ends of; See Divorce ies sie a a 97 
Medical examination, refusing—Inference ; See Divorce iss ia 97 


Minerals—Rights—Enfranchised main land—Shyrotrium—Landlaw of Mad- < 
ras—Inam—Enfranchisement of Inam grants, its effect—Madras 
Enfranchised Inam’s Act, (Madras Act IV of 1862}—Madras Inams 
Act, (Madras Act VIII of ':869)—Title deeds granted by Inam Com- 
misstone—Varying views held by Madras Government as to the rights 
to minerals in enfranchised main lands—Right must depend on 
terms of particular grant—Authoritics dealing with semindars tn 
Bengul, inapplicable. 

An Inam grant may be no more than an assignment of revenue and even 
where it is or includes a grant of land, what interest in the land 
passes must depend on the language of the instrument and the cir- 
cumstances of the case. Á 

Without apt words such a grant does not pass the right to minerals. 

Title deeds issued by the Inam commission in Madras can confer no 


higher title than was originally granted; they cannot vest in the 
inamdars a subject matter not already belen gag to them. 
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e The fact that the Madras Governm:nt in its standing ordersat one 
time disclaimed the mineral rights in enfranchised main lands does 
not preclude the Secretary of State from claiming those rights. 
The Secretary of state for India in Council v. Srinivasa Chariar iis 280 


4 right, if passes under inam grant; See Minerals kii aa 280 


Misdirection—/ury trial—O mission to examine material wttnesses—O mission 


to point out Miscrepancies in evidense—Reatrial—Procedure. 
e 


The omission of a Judge not telling the jury that they may draw 
inference unfavourable to the prosecution from the fact that certain 
° material witnesses nameg in the first information and aiso in the 
evidence, who were examined by the Police Sub-Inspector on the day 
following the day of occurrence, who could have been but were-not 

called at the trial, constitutes misdirection. 


The omission to place before the jury discrepancies in the evidence of 
the principal witnesses for the prosecution, constitutes misdirection - 
to the jury, which prejudices the accused. 


When a retrial is ordered, it is always open to the prosecution to 
proceed or not as it may be advised. Tenaram Mandal v. King Emperor 180 


Misjolader-—Parties—Civil Procedure Code (Act V of 1908), O. I. R. 3— 
_Benamdar—Nominal Mortgagee, if can sue on bond—Mahomedan family— 
Presumption—Joint family. | 
The determining factors applicable to the guestion whether a suit has been 
constituted in conformity with order 1, rule 3 of the Code of Civil Procedure, 
are, firstly, could the right to relief against the defendants be said to 
be in respect of or arising out of the same act or transaction, and, 
secondly, would any common question of law or fact arise, if separate 
suits were brought. 


rr 


* A benamdar, though he has no beneficial interest in the disputed property, 
is entitled to maintain an action in respect thereof, even if the 
beneficial owner is not a party to it. 


A nomuinal mortgagee can enforce the mortgage security. 


When the members of a-Mahomedan family live in commensality, they do 
not form a joint family in the sense in which that expression is used with 
regard to Hindus, and in Mahomedan Law there is not, as there is in 
Hindu Law, any presumption that the acquisitions of the several 
members are made for the benefit of the family - Krishnajlban Sanyal 





v. Mahammed Masluddin Mandal es as Sia 369 
Mitakshara—Bandhus, classes of ; See Succession |... es an 263 
————, Chap. H. V. 6 (1)—‘Sons’ include ‘grandsons’ ; See Succession se 263 

, Chap. Il. V. 6 (1) construed ; See Succession is ues 263 


Mortgage—ZJn terest ai rednced irate on punctual payment, if makes the 
e 
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Mortgage—(Confa.). f 
original rate, a penalty—Contract Act (IK of 1872), section 74— 2 


Appeal against preliminary decree, if competent—Fixal decres passed 4 
before filing of appeal. 


No appeal against priliminary decree in a mortgage suit is main- 
tainable, when no appeal is preferred against the final decree | 
passed before the filing of appeal. 8 


A covenant to accept interest at a reduced rate on pungual payment 
doss not make the original rate af irfterest a penalty within the 
meaning of səction, 74 of the Indian Contract Act. Kulada Prosad ; 
Chowdhu`i v. Ramanando Pattagaik —... a bee Was 414 


, sale held under first, effect of ; See Rateable distribution ons . 79 


suit—-Final decree—Preliminary. decree—De2ath of judgment. 
debtor after prelimina-y decree but before final decree—Heirs, 
when to be substituted; See Swit, abatement of ... ja sie 115 


——suit—2uestion of titie paramount, if can bes ra`sed—Morigagor, a 
Hindu daughier—Reversioner brought on the record as her representa» 
tive—Suit, scope of, enlargement of. 


The question of title paramount cannot be raised in a mortgage 
suit. < 


A mortgage was executed by the father and mother of the appellants. 
; The father- took the loan and the mother furnished the security. 
Before the institution of the mortgage suit, the father died, and 
the suit was brought against the mother as also against the sons 
as representatives of the father. During the pendency ‘of the suit, 
the mother also died.. The mortgagee thereupon applied . that 
it might be noted that the sons who were already on the record 
as the representatives of their father, were also the representa- 
tives of their mother. The sons thereupon objected that the 
mortgage could not be enforced against them as the hypothecated 
Property was inherited by their mother from their maternal grand- 
father and the mortgage was executed by her under circums- 
tances which did not make the transaction operative against the 


property in their hands as the reversionary heirs of their maternal 
grandfather : 


Held, that no question could arise, in the suit so framed, as to whether 
the property was absolutely owned by her or had been inherited 
by her form her father as. a limited owner; nor could the 
question arise, whether, in the event of her death, the mortgage 
transaction would .be binding upon her sons as reversionary heirs 
to the estate of their maternal grandfather. The appellants 
being brought on the record as reprsentatives of their mother 
could not turn round and set up a title hostile to that created 
by their mother as that would create a: position totally inconsis« 

e 
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PAGE. 
Mortgage sult—{ Contd. ). 
tent with the character attributed to them by the mortgagee and 


the scope of the original suit would be completely altered if 
the question were entertained. Haridas Roy v. Girindra’Mohen Bakshi _ 301 


PP 





Successive mortgages of same properly—-Separate suits, if main- 
tainable—-Ctvil Procedure Code (Act V of 1908), Sec. rı Expl. 4,-0.2 R. 
7 a(1)—~‘ Might and ought ’—Decree, form of 


The holder of to indepedent mortgages: over the game property, who 
is not restrained by any covenant" in either of them, is competent to 
institute separate suitsto obtain a separate decree for sale on each. of 
them. 

e 

Order 2 rule 2 (1) of the Code of Civil Procedure provides in essence 
that the plaintif shall not be entitled to split his cause of action into 
fragments, and bring separate suits in respect thereof. But although 
the rule thus requires that every suit slfill include the whole of the 
claim arising from one and the same cause of action, the rule 
does not further require that every suit shall include eVery claim or 
every cause of action which the plaintiff may have against the 
defendant. 


It depends upon the particular facts of each case to decide whether a 
matter ought to have been made a ground for defence or attack in the 
previous suit. Tests of various descriptions, both positive and negative, 
have been applied to determine, in individual- cases, in instances, 
whether a claim which might have been, ought to have been included 
in the suit. 


There is nothing in the Code of Civil Procedure or in the Transfer of 
Property Act to prevent the holder of two independent mortgages 
over the same proverty, who is not restrained by any covenant in 
either of them, from jobtaining a decree for sale on each of them in 
a separate suit, subject however to this reservation that he cannot 
sell the property twice over, nor sell it under the second decree sub- 
ject to the first. The right course to follow in such circumstances is 
to direct that the property be sold free of both charges, whether the 
sale takes place in execution of the decree on the first mortgage or 
the decree in the second mortgage, and that the balance of sale pro- 
ceeds, after paymentsof incidental expenses, be applied in discharge of 
the dues on the first mortgage and th: second mortgage one after 

- the other, the residue, if any, tostand to the credit of th: holder of 
‘the cquity of redemption. Nila Roy v. Asirbad Mandal _ a 161232 


Mortgagee, nominal, if can enforce mortgage security ; See Misjoinder si 369 


e 
———-—, prior, if bound or affected by attachment or subsequent cncum- 
brance created pendente lile; See Rateable distribution... asa 7 


Mortgagor, suit agrinst—Denti?f of mortgagor pending suit—Reversioner brought 
; è = 


e 
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Mortgagor—{ Cond.). 


on record as mortgagor’s representative—Question of title paramount, | 


if can be raised.; See Mortgage suit ... aes ies ae 


Negligence, when effective. cause of an injury ; See Common carrier ae 
Negligent act—Effective cause of injury—Not proximate in time ; See Common 


Negotlatlon of promissory note payable on demand—Affecting holder with 
notice of defective tith:—Negotiable Instruments Act, Sec. g—Reason- 
able time elapsed after issue ; See Promissory note ace wee 


Notlce—-Special condition attached to contract ; See Common carrier - ... 
———, reasonable—Assam case ; See Notice to quit ae sae 


e 
——to gult—Reasonable notico—Case from Assam—Waiver—Rent, acceplance 
of. > 


In a case coming from Assam, not governed either by the Bengal Tena- 
ney Act or by the Transfer of Propérty Act, the question was whether 
notice to quit was legally ‘sufficient : 


- Held, that there must be a reasonable notice ; the notice need not necessarily 
determine the tenancy at the endof a year. It would be for the final 
Court of fact, in each case, to determine what was reasonable notice 
having regard io all the circumstances, and, whether it would not be 
reasonable in the circumstances of the particular case for it to deter- 
mine with the year. 


Acceptance of rent for a period anterior to notice to quit, does not 
amount to waiver. Rataeswar Das v. Sree Kamal Deb Adhikari 
Goswaml eee ia e oe e oe 


4 — 109 quit portion of holding, if valid ; See Ejectment sii wae 


——to quit, what is; See Ejectment TA ia i 


Nulsance—Indian Railways Act (IK of 1892), section r23 (b)—Selling fish 
in retatl—Making place offensive. 


At the Sealdah Railway station there is a special siding for fish trains 
and a special delivery shed for the consigameats of fish. In 
proper course the consigaez or dealers in fish should at once 
remove their goods, bat in practice they sell or dispose of the 
fish to customers within the delivery shed and its precincts. The 
sale attraces large crowds, obstructs the transaction of the busi- 


ness for which the shed and its courtyard are intended and. 


impeded and delayed the removal of the fish. Moreover the 
delivery shed and its courtyard not being arranged and prepared 
for the purpose of a fish market, fhe place becomes offensive : 


Held, this constitutes a nuisance within the meaning of section 120 (b) 


of the Indian Railways Act. Deokl Sha v. King-Emperer ... one 
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Obstructlon—Fixture—Caleutla Municipal Act (TII B. C. of 1899), Sees 347, 
631—~Limitation— Time, when runs 
ə Sheets of iron, attached by their side to the shop by hinges and supported at 
the other end by props, thus forming a verandah over the street and when 
the props are taken away the sheets hang down astreet, are not 
fixtures and therefore a notice is not necessary under section 34I of 
the Calcutta Municipal Act. 


The period of Limitation under section 631, of the Calcutta Municipal Act, 


runs from the dage of the first commission of the offence, the date when 
the obstruction or projection wes fist placed over the street. Narayan 
Kissen Sen v. Corporation of Calcutta ... ae ce | TA E 


e Offences, how to be tried ; See Rent Act, Sec. 20 sea fas oes 


Omission to examine material witnesses named in the first information and also 
in the evidence ; See Misdirection iter see ies wae 


——to point out to the jury discrepancies in the evidence of the principal h 


witnesses for prosecution ; “See Misdirection. on ose ane 
Oral testimony, appreciation of, by appellate Court ; See Will 
Orders and rules made under Civil Procedure Code, if applicable to High 
Court ; See Security for costs. a. ves we vee 
Oudh Act IU of 1910—Retrospective effect ; See Bequest 
Oudh Estates Act, Secs. 8, 14, 15, 22—-Bequest to person other than immediate 
next heir, effect of ; See Bequest PA ies = 


mamng Secs. 


would have succeeded according to the provisions of the Act.”—Limita- 
tions in clause 11 of secs 22, effect of; See Bequest 


Pardon, free, granted to appellant—Appeal pending before Privy Council ; See 


Appeal to Privy Council in Criminal cases she ae iia 
Partibility of gains of science, if depends- on their resulting directly. from the 
use of family funds—Mitakshara joint family ; See Gains of science Si 


—_—-of gains of science, if depends on causa proxtma—Mitakshara joint 
family ; See Gains of science 
Parties, conduct of-—Document obscurely framed, construction of 


construction of 
——, conduct of—Unambiguous document ; See Deed, construction of sid 


Partition, order for, if can be made by Civil Court—Periodical settlement for 
assessment of revenue ; See Title ace a 

Partner,deceased, representatives of, rights of—-Partnership business, continuation 
of; See Account or sa 

Partnership— Refusal of one Partner to perform his duties—LEffect of—Accounts 
under such circumstances, how to be taken, ¢ 


` Refusal and neglect on the part of any onelJpartner to perform the duties 


pes 


undertaken by him gives}to any other partner the right to apply for, 


8, 14, 15, 22—Talukdars in Oudh—““Person who 


; See Deed, ` 
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* Partnerahip—{ Contd.) À 
dissolution, or without legal proceedings the partnership could by 
agreement between all the partners be dissolved ; for such agreement 
the consent of all the partnersis necessary. 


Where the rights to obtain dissolution are not exercised the partnership 
continues. : 


In the taking of accounts of partnership business, a proper allowance 
should be made for the fact that the services of certain partners were 
withheld. W. Krishnamachariar v. A. Sankara Sah © oe 


———, dissolution of—Refusal of one partner to perform his duties; Sez 


» dissolution of, right to obtain, now exercised—Effect of; See 








Partnership i isa sid ie 

, When can be dissolved without legal proceedings; See Partner- 

ship. ave A tee is sue ii 

Party, necessary—Person deriving title from claimant, subsequent to order of- 

release of attachment; See Attached property, right to ie wes 
---—propounding a will, what to prove; See Will oc tee 


Penal Code, Sec. 59—Sentence of transportation, if to exceed the maximum 
term of imprisonment to which the offender is liable ; See Transpor- 
tation 





——, Secs. 59, 304-—~Sentence exceeding legal maximum; See Trans- 
portation 7 

m, Secs 100, 161—Prosecution dismissed—O ffering gratification a‘ter 
dismissal; See Abetment ... 

- , Sec. 304—No intention to cause death—Acting under supersti- 


tious belief— Knowledge that death would result; See Culpable homicide 
- not amounting to murder ... 





- , Sec. 40€6—Criminal breach of trust—Fa'se items and entries 
made in the accounts filed by administrator—Charge of criminal breach 
of trust, if maintainable, without sanction of Court appointing administra- 
tor; See Administrator ate ive ios ai ' tis 


, Sec. 448—Complainant, not in possession of property--Convic- 
tion, if can be had; See House trespass 


[a 





Penal sections of Rent Act, conferring new criminal jurisdiction on the President 
of the Tribunal,- if constitute new criminal court ; See Rent Act,Sec.20 ... 
Performance, impossibility of—Shipment impossible—Sel]ler has ‘no goods ; See 
Contract Si ate ive . ` 
Physical examination—Discretion of court ; See Divorce 


Piaint, ifto formally pray for setting aside order of Collector, directing the 
defendants to be entered in the settlement records as tenant with occupancy 
rights ; See Possession, suit for aaa sie er 
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. Paar. 
Plaintiff, what to prove in suit for ejectment—Previous rent suit between parties— 
Denial of landlord's title—Judgment giving effect to denial, effect of; See 


. Ejectment se wi sie ui wis ee 334 
Plaintiff in joint possession of immovable property, if to ask for partition—Extent 
of share disputed ; See Declaratory suit ... tea ae we 592 
Possession—Tenancy in common ; See Co-owner veh nee we 344 
* Possession, if adverse—Possession can be referred to lawful title ; See Co- 
owner è Ro eos toe ves vee 344 


Possession, siti for—Alisnation by Hindu widow— Susi on mortgage—Decree, 
declaring alienation partly valid—Morigage decree and personal decree— 
Res-judicata—Decree against qualified owner, fairly obtained—Reversioners 

, not a party to suit against qualtfied owner—Exceessive sale by Hindu widow, 
effect of —Incorrect statement in sale proclamation, effect of—Restitulion— 
Limitation Act (IK of 1908) Sch. 1. Arts 120, 141. 

A vatid decree may be made, involving a dec|ration that an alienation by a 
Hindu widow is partially valid and partially void as against the reversioners : 


A decree obtained on a fair trial, in a suit by or against a-Hindu widow, 
daughter or mother, in possession of the estate of the full owner, Operates as 
res judicata as regards the questions tried in the suit : ` 

The reversioner is bound by the decision against the female heir in her represen- 
tative capacity, unless he can prove that the decree was not fairly and prop- 
erly obtained against het : 


Where a mortgage suit was not and could not be brought against the Hindu 
widow who had created the incumbrance and died before the security could 
be enforced and the suit was instituted, in these circumstances, against the 
then immediate reversioner, who though a limited owner as a female heiress, 
completely represented the cstate al the tim: and raised the question of the 
jactum and propriety of the mortgage transaction and her resistance did in. 
fact prove partially successful, the decree thus fairly and properly obtained 
against her, so long as it is not successfully impeached on the ground of fraud, 
collusion or other like reason, binds the inheritance when claimed by the 
ultimate reversioners. The Intter cannot recover the property from the 
hands o" the execution purchaser on the ground that as they were not them- 
selves parties to the mortgage suit, they are entitled to exercise their right 


of redemption, 


Where the sale by a Hindu widow is not excessive, the principle laid down in 
Phoolchand v. Raghubuns vis, where a Hindu widow has sold a larger portion 
of the estate than was necessary to raise the amount which the law authorised 
her to raise, the sale would not be absolutely void as against the reversioners 
but they can only set it aside, if at all, upon paying the amount which the. 
widow was authorised to raise with intetest from her death, the defendant 

„accounting for rents and profits from the same period, is not applicable. 
Where the court has jurisdiction to sella property, an incorrect statement in 


- 
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` Bossession—( Contd) , 
the sale proclamation as to the amount recoverable by the decree-holder, 
does not oust that jurisdiction : 

An appropriation by the decree-holder with the consent of the judgment-deb- 
tor, a qualified owner, of a sum of money, known by him to be a part of the 


i estate of the full owner does not confer on him a title operative as against the 
i ultimate reversionary heirs to the estate and he is bound to pay that 
amount. 


+ A suit by a reversioner to recover movable property on the deeth ofa Hindu 
female is governed by article 120 sclfedule I to the Indian Limitation Act 
and time runs from the death of the female, and, in the case of immovable 
property, the period is, under article 141, twelve years from the date when 
the:female dies. Pramatha Nath Bose v. Bhutin mohon Bose one 


Possesdion, susi for—Decres on compromise—minor suing—Exchange—legal 
Sormatity not abserved—Compromise atted on—Egquity—Election. 

When in pursuance of an agreement to transfer property, the intended 
transferee has taken possession, though the requisite legal documents have 
not becn executed and registered, the position is the same as if the 
documents had been executed, provided that specific performance can 
be obtained between the parties to the agreement in the same Court 
and at the same time as the subsequent legal question falls to be deter- 
mined. 


The subject matter of the litigation was held by the plaintiffs as tenants 


under the principal defendants. In 1911, two of the plaintiffs, who were 
at,the time infants, represented by -their mother as guardian-ad-litem, 
brought a suit for recovery of arrears of rent against the the tenant 
in- actual occupation of the land. The tenant pleaded that the superior 
£ landlords of the plaintiffs, that is, the present principal defendants had 
collected rent from him. Thereupon the superior landlords were made 
parties to the rent suit. A compromise was subsequently made between 
the plaintiffs, the tenant defendant and the superior landlords defend- 


ants. The result of the compromise was that the land for which the 


plaintiffs had claimed rent, was surrendered by them to their superior 
landlords who gave them other lands in exchange. The exchange was 
accomplished in fact, the plaintiffs took possession of the Jands given 
to them and the principal defendants entered into possession of the 
lands for which rent had been «claimed in the previous litigation. The 
plaintiffs now sought to recover from the principal defendants the lands 
which they had given away in the circumstances mentioned : 


Held, that as no registered instrument was executed in purstiance of the 
provisions of section 118 read with section 54 of the Transfer of .Pro- 
petty Act, title in the disputed land did not, by virtue of the compro- 
mise as it affected properties outside the suit, pass to the plaintiffs 
from the principal defendants, nor did the title in respect of lands for 
which rent was claimed in the previous suit pass from them to the 
principal. defendants : 
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Possesslon—( Contd). : h 

Held also, that the plaintiffs wers not entitled to get relief on equitable 
grounds, as they afler attaining majority elected to abide by the trans- 
action. Hari Pada Ghosh v. Nirod Krishna Ghosh hes a 437 


——-——, suit for—Obyection as to joinder of causes of action—Onttssion 
to urge, effect of—Limitation Act (IX of 1908), Sch I. Art 145— 
Order of Collector, directing certain thing to be recorded in the settle- 
ii ment record, if award—Plaint, if to formally pray for setting aside 
such order-— Civil Procedure Code (Act V of 1908), Sec, rr—Res judi- 
cata—/ssue tried af the express qesire of party-—TI[ssue not necessary or 
proper to be tried.—Right in covenant to be recognised —Right incorrect- 
ly recorded—Estoppel. 
T An objection as to joinder ®f causes of action, namely, whether the 
plaintiff could agitate the question as to the tenancy of defendants in 
a suit for partition, if not taken in the Court of first instance, is to 
be deemed to be waived. R 


An order passed by the Collector, directing the defendants to be entered 
as tenants with occupancy rights in the settlement record, is an-award 
within the meaning of article 45, Sch. I. of the Limitation Act. 


A suit is not bad if there be no formal prayer to set aside the order 
of the Collector directing the defendants to be entered in the settle- 
ment record as tenants with occupancy rights. 


» person ehtering into a covenant in his 4adulrat, is bound to recog- 
nise rights so recorded even if such rights were incorrectly recorded 
and had no real existence. f 


If in a previous suit a Court having a question before its mind and 
especially brought to its notice by the party as a thing of importance, 

` decided that the issue did arise and was a necessary one, the deci- 
sion of that issue will be a res judicata in a subsequent suit, though 
the issu> might not be a necessary or proper one- to be tried. Midnapur 
Zemindary Company Limited v. Kumar Nares Narayan Roy nies 317 


=, sutt for—Sale by de facto guardian, effect of— Procedure for sett- 
ing aside such sale—Limitation Act (IX of 1908), Sch. I. Arte q4 
—Sulée for satisfaction of debt—Decree for realisation of debt—Decree 
jor possession to be conditional—Right suspended—Decrée, execution of. 


Under the Mahomedan Law, a mother has no power as de facto guar- 
dian of her infant children to alienate or charge their immovable property. 
If such an alienation is made, it is not necessary for the infants to have 
it set aside ‘within three years after attainment of majority undet article 
44 of the first schedule to the Limitation Act, because the alienation 
must be deemed to have been effected, not by a guardian but by a 
wholly unauthorised person. The infant whose property has thus been 
alienated, is consequently, entitled fo institute a suit for recovery of 
possession within twelve years from the date of sale, or within three years 
from the attainment of majority, whichever may be the later date : 
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Possesslon—{ Conid. ). ` 

The decree in a suit for possession, in favour of some of the heirs of 
the owner of the property, sold by their mother, the de facto guardian, 
should be conditional on repayment of proportionate shares of ancestral 
debts. The debts stand revived on reversal of sale and the vendee is 
‘not tobe driven to institute a suit to enforce his claim or to revive 
proceedings in execution of the decree already obtained by him (the 
vendee). Limitation does not arise, as the rights suspended fora time, 
may be revived and enforced, when the bar is removed. e The debts 
are recoverable out of the assets. Lalpo Kartkar v. Jagat chandra 
Saha 


——~-——.,, when lawful; See Co-owner 

—, when tortious; See Co-owner $ 
-——-—-—_, of a Co-owner—Fundamental rule; See Co-owner 
————— of a co-owner, if implies hostility ; Ses Co-owner 
——-~-——_ of a co-owner, when adverse 3 See Declaratory suit 


—— ofa co-owner, and by a stranger, difference between ; See Co- 





owner t eee eee tes on e. 





—— of fall mental powers requisite for a valid disposition of property— 

Mere ability to sign one’s name ; See Will 

—~—-— of one co-parcener, if ¢rima facie adverse to other co-parcener ; See 
Co-owner a E ih A Ae we? 

Preliminary decree, appeal against, if competent—Final decree passed before 

i filing of appeal; Sze Mortgage a tes 3 

` Presumption—Acknowledgment of legitimacy ; See Mahomedan Law—Legiti- 
macy sei SS Sa oe Re 

Presumption—Zvidence Act (I of 1872), Sec. go—Copy of Will—Atiesting 
witnesses dead—Evidence of a witness, present at the execution of the 
Will, 

A Will of 1873 which was registered, was acknowledged before the Re- 
gistrar. The original Will was not produced in Court. An old man 
who gave his evidence, swore that he was the person who identified 
the testator before the Registrar. He also swore that he was present at 
the execution of the Will though his name did not appenr asa formal 
attesting witness in the document. All the attesting witnesses were 
dead. 

Held, that presumption as to duly attesting the Will arose under section 


go of the Indian Evidence Act. Kageswar Sarma Bhattacharya 7. 


Someswar Bhattacharya sae E ate 

Joint property—Property acquired by or in possession of joint 
members ; Ses Attached property, right to ous see 
Mahomedan family, living in commensality—Acquisition of mem- 
ber 3 See Misjoinder toe one oy Ses gii 
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Presumption—/( Contd. ). 

~- Property standing in the name of non-coparcener; See Attached 
° property, right to wee ors GG 
~m, how rebutted—-Unattested alterations in will; See Will 
of law—Unattested alterations in a will; See Will... wre 


-of marriage, how rebntted—Acknowledgement of legitimacy ; See 
Mahomedan Law—Legitimacy ive es one ane 


Primogentture, Jay of—Oudh Estates Act, Sec, 22 cl (1z)—Cases coming 
under. List 3—Succession ;.58% Bequest yai 





Prevlous decision in the same sult prevents PEPE (revival of question, 
See Res judicata wee Sod T sai ane 


Prior mortgagee, if bound or affected by attachment or subsequent encuin- 
brance created pendente liie; See Rateable distribution - ... yo: 


Priority of heritable right—Son of bl paternal aunt—Grandson of 
mother’s sister ; See Succession ahi Vee A az 


Privy Council, if can interfere with the conclusions arrived by Courts? in 
India—Proper application of the principles of Jaw of sedition; See 
Appeal to Privy Council in criminal cases... snes 

Probate—Application, where to be made— District’ ,— Probate and |Administra- 
tion Act {V of 1881}, See. 57, 

The fact that the deceased lived in Calcutta or that the major portion of 
his property is situated in Calcutta or that all the witnesses to the 
will live in Calcutta, is no ground for refusing} to entertain an appli- 
cation for probate by the District Judge of the 24 Parganas. 


The applicant for a probate is dominus lifts and his choice should be 
given effect to, unless there are sufficient grounds made out to show 
as to why the proceedings should not be held at the District 
Court. 

Quare: Whether the word ‘District? in section 57 of the Probate and 
Administration Act applies to High Court. Ananga mohon Palv. Balai 
Chand Pal g 

Unattested alterations in will; See Will 5 T 

m revocation of—Probaie and Administration Act (V of 1881), Secs. 50, 

Expl. I and V, g8—Executor, how long to remain in possession— 

Account, when to be fled—Account, untrue in material respects—Pe- 
titioner for revocation, duty of. 


So long as the person entitled to the estate, jhas not taken it out of 
the possession of the executor, they are entitled to continue in occu- 
pation of the estate. 


The probate and Administration Act fontemplates submission of one 
inventory and oneaccount. The account should be filed within one 
year from the grant showing the assets which have come to the hands 

e 
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Probate—(Contd.). 
of the executor or administrator and the manner in which such asset 
have been applied or disposed of. If the executor or administrator is 


not able to exhibit such an account within one year from the grant ` 


he may obtain an extension of time from the Court But the fact 

that -time has been eatended, does not enlarge the scope of the ac- 

count. The account of the estate which is required to be exhibited, 

whether, it is exhibited within a year or thereafter, is the account con- 
* templated by the second paragraph of sub-section 1 of :section 98 ; 


It is open to a person applying for revecati$n of probate under clause 
5 of the explanation to section 50 of the Probate and Administration 
Act, to invite the Court to revoke the probate on the ground that 
the accounts submitted are untrue in material eespects. He should spe- 
cifically state what items in the accounts were untrue and should also 
state in what respects the item or items challenged are untrue; it 
is not enough to make vague allegations that the accounts are untrue. 
Chandra Kumar v. Prasanna Kumar ... aki or éi 


Probate and Administration Act, Sec. 50 Expl. cl(5}—Petition for revoca- 
tion of .probate-~Untrue account submitted—Piocedure ; See Probate, re~ 





vocation of. O° wis Ae tos see ae 
epee Sy See, 57—‘Distric’?-—-High Court ; See Pro- 
bate ... Os, oar sa ies. oo sp 


, Sec. 98, sub-sec | (3}—Time for filing ac- 
count extended—Account, scoe of, to be exhibited ; See Probate, revo- 








cation of <a 
Proceeding nature of, how determined ; See Rent Act, Sec, 29 ig an 
—————— in pending suit—Proccedings following the preliminary decree in 
mortgage suit but before the final decree; See suit, abatement of 


Procedure-Letlers Patent Appeals —Special form of procedure, if affected by S. 
98 of the Code of Civil Proedure—Opinion of senior Judge prevails— Letters 
Patent of Bombay, 55. 15, 5 g4— Code of Civil Procedure (Act V of 1909), 


SS. 4,98—-Costs. 

Section 36 of the Letters Patent of Bombay prescribes a special form of pro- 
cedure, by which, if the Judges hearing an appeal are equally divided, the 
opinion of the senior Judge prevails. 

The provisions of this section are not controlled by S. g3 of the Code of 
Civil Procedure, 1908, which provides for a reference of the point in dis- 


pute to one or more other judges. 


In this case the Board, having all the materidls before them, were willing to 
decide the question (of construction) at issue, but appellant would not consent 
to this being done. The Board in consegquence reserved the cost of the appeal 
and all other costs since the error of procedure occured, and intimated that 
the appellant might sbe made to pay these even if ultimately successful, 
Bhaidas Shibdas v Bat Gulab sso tae ate ve 
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6 Procedure—Witness examined de dens sekilan = Objection to reading 





of deposition ; See Evidence, admissibility of“. Se ge eee a 
—to be followed by the President of the Tribunal appointed under‘ sec- 
° tion 72 of the Calcutta Improvement Act; See Rent Act, Seca20 “O ni 


Promise, breach of action for—Contract to marry—Syphilis contracted prior 
to contract—Syphilis not known to exist at the time when, the’ con-' 
tract to marry existed; See Divorce 


———-, breach of, action for—Syphilis—Application, nature of ; See f 


Divorce 7 ee aes ad, Us esate 
—————, breach of, action for—Syphilis contracted: subsequent to the. ma- 
king of the contract to marry—No wrongful act of defendant—Defence 5 
See Divorce ki mag ie šis a ae 
Promissory note—Payable on demand with pierit A viol when fayable— 
Negotiable Instruments Ac ( XXVI of HA Sec. g—Affecting. holder with 
notice of defective title. ly P 


onb C p 
Where a promissory note payable on demand “is negotiated, it isnot deemed 
to be overdue for the purpose of affecting the holder with defects of title of 
‘which he had no notice, by reason that it appears that a reasonable time for 
presenting it for payment has elapsed since its issue: D. N. Shaha & Co. v. 
Bengal National Bank Ld. = cite as a 
note, if discharged—Father discharging liability on the note ‘and 
directing to apply the sum for the benefit of children ; See Suit, maintain. 
ability of = 
note, payable on demand with interest, when payable ; See Promissory 





note seg 
Property, alienable, transfer of—Formal requisites, non- “compliance with ; See 
Reversioner ik ine es work A 


inalienable, aa of—Formal requisites, non-compliance with ; See 
Reversioner . 


—, title to, if affected—Property held from Crown under a periodical 
settlement—Amount of revenue payable, variation of; See Title 





———— standing in the name of non-co-parcener—Presumption—Dayabhaga 
family ; See Attached property, right to a ats val 
Proximate cause—Lapse of time—Distance in space; See Common carrier ... 
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Putni lease, construction of—Sum assessed on Jand—Cost of survey under / 


Chap. X of the Bengal Tenancy Act, if assessed on land; See Liability s 


Question of fact—Proper application of the principles of law of sedition ; See 
Appeal to Privy Council in criminal cases 


Railways Act, Sec. 120 a fish in retail—Making Place | offensive ; 


Sea Nuisance ee gah, vas 5 oes 
e 


Rateable distributlon—Civi] Procedure Code (Act y of. 1038), Ses. 64 and 
Explanation, 73, O. 21 R. 54 (2)—Creditor, when. entitled to. rateable 


349 
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distribution—Property sold in separate parcels—Assets, when realised— 
Encumbrances created pending attachment by money decree-holder—‘Claim 
enforceable under the attathment—Equity of redemption, if immovable 
property—Prior mortgagee, if affected by alienation pendente lite—Sale 
held under first mortgage, effect of—Priorily——Prior attachment — Extent to 
which validity of alisnation can be impeached, 


To entitle a creditor to rateable distribution, he must have made an application 
to the Court, which holds the assets, before the receipt of sygh assets, for 
the execution of an unsatisfied decree dor the payment of money passed 
against the same judgment-debtor. 


Where property is sold in execution of a decree in separate parcels, the sale 
proceeds are not deemed to be realised until the’ entire amount of purchase 
money in respect of all the parcels is paid into Court: 


The categories included in clause (c) of the proviso to sub-section (1) of section 
73 of the Code bf Civil Proceduse are arranged in order of priority, but 
the third category refers to such subsequent encumbrancers alone as 
are entitled to take precedence over the money decree-holders mentioned 
in the fourth category. The encumbrances enumerated in the third category 
are not such encumbrances as are created by the judgment-debtor during the 
pendency of an attachment by a money decree-holder, 


When a subsequent encumbrancer invokes the third category of clause (c) of the 
proviso to sub-section (1) of section 73 of the Code of Civil Procedure and 
cinims the benefit of the priority conferred thereby, the Court is bound to 
satisfy itself that he is in law entitled to precedence over the holders of 
decrees for the payment of money mentioned in the fourth category. 


The equity of redemption of a mortgagor is immovable propeity within the 
meaning of the prohibitory provision of order 21, rule 54 (1) of the Code of 
Civil. Procedure. 


A prior mortgagee is in no way bound or affected either by the attachment or 
the subsequent encumbrance created pendente lite. 


A sale held under the decree obtained by the first mortgagee, conveys the 
interests of the mortgagor and mortgagee as they were at the date of the first 
mortgage and therefore sweeps away the subsequent encumbrances, 


Where a fund in Court has been attached by several creditors of the judgment- 
debtor, none of the attaching creditors is entitled to preferential treatment 
by reason of the priority of his attachment. 


- A claim for rateable distribution of assets is not a claim under section 64 of 
the Code of Civil Procedure and is like the primary claim enforceable under 
the attachment and must be in actual existence when the private transfer 
or delivery of the attached Property is made, in other words, the claims 
for rateable distribution of assets must have actually arisen, by reason of 
the fulfilment of the fundamental requirement of. section 73 of the Coge- 


Page. 
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Rateable distribution — Contd.). 
of Civil Procedure, namely, an application to the Court for execution of 
a decree for the payment cf money. 


A transferee is bound by the condition of things as they exist at the time of the 
transfer and is not prejudiced by events subscquent. 


. A private transfer contrary to an attachment, is under section 64 of the Code 
e of Civil Procedure not absolutely void but void only as against claims 


enforceable under the attachment. 
n s 


The question of the extent to whiclf the validity of the alienation can be 
impeached should be answered with reference to such claims enforceable 
under the altachment inclusive of claims for the rateable distribution of 
assets, as are in existence onethe date of the alienation. The persons 
entitled to rateable distribution become, in other words, fixed, like the 
attaching creditor, at the moment the alienation takes place. Barendra 
Nath Mitter v. Martin & Co. we bas Sie a 7 


Refund, if to be with interest—Sale, execution, set aside and refund ordered— 
Purchase money paid to decree-holder—Civil Procedure Code, Sec. 144 
O. 21 R. 93 ; See Interest .., sae in ois aise 176 


Registration, if valid—Inclusion in mortgage deed of property not intended to 
form part of security ; See Registration ae sia me 440 


——of doctiments—-Place of Registration—Inclusion in mortgage of pro- 
perty not intended to form part of the security—Fraud on the registra- 
tion Law—Registration thereby effected invalid—Indian Registration Act 
(LIT of 1877) Ss. 17, 28, 49, 60, 65-—-Transfer of Property Act, (IV 
of 1882) Se 54 

The Indian Registration Act, by Ss. 17 and 28, provides that certain 
documents, including mortgage decds, shall be presented for registration 
in the office of sub-registrar within whose sub-district the whole or some 
portion of the property to which the document relates is situate. 


A mortgage deed, executed in 1902, purported to mortgage (a) a property 
in the Darbhanga District (b) a property in the Moanfferpore District. 
It was registered in the Mozufferpore District. It was found that the 
statement in the bond that it comprised the Mozufferpore property was, 
to the knowledge of both parties, a mere fiction introduced for the pur- 
pose of getting registration in the Mozufferpore District; and that the 
parties never intended that the Mozufferpore property should form part 
of the security. 





Hela, that the inclusion of the Mozufferpore property was a fraud-on the 
registration law, and that the registration obtained by its means was 
invalid. Mathura Prasad v. Chandra Narayan Chowdhary we 440 

Act, Secs. 17, 28, 49, 60, 65—Mbrignge deed—Place of registra- 

tion; See Registration ' ... a wis sis «40 


Regulation XI of 1825, Sec. 4 y 26 ws is zs 531 
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Relief against forfeiture—Court’s jurisdiction to grant—Compromise; Sve 
Consent decree ... | ves aa ast m wee 244 
Rent, enhancement of— Rent, fixity of—‘Borokte’—Jumma, variableness of, a 
normal condition, 
The word ‘Barokta’ meaning “in due: or proper time,” does not import 
any fixity as to rent. 
Where variableness of Jumma is the normal condition, the mere naming 
* a sum certain in connexion with the grant of a descengible tenure, 
does not import of its fixity to thatesum$ in the absence of positive 
words, or of other words to show that such was the original design : 
‘ Bireswar Ray Chowdhury v. Brojo Kanta Ray Chowdhury ws 295 


—, fixity of—Barokta’ ; See Rent, enhancement of woe ae 296 


~, fixity of—Grant of descendible tenure—Naming a sum certain; See 

Rent, enhancement of .., josie was ‘ee ae 295 
, reduction of —Deficiency in area of tenure-—Bengal Tenancy Ad (VIII 
of 1885), ss. 52 (1) (6), 179.—Parties, if can contract out of the statute— 
Land in the Sunderbunds—“ Permanently settled area.” 





The respondents held land in the Sunderbunds under a permanent mokur- 
rari lenge granted by appellant. They claimed a reduction of rent under 
5 §2 sub-section (1) (b) of the Bengal Tenancy Act on the ground 
that part of the land leased had been diluviated. Appellant opposed the 
reduction, relying on the terms of the lease and on Sec. 179 of the 
Act, which permits the holder of a-permanent tenure in a permanently 
settled area to grant a permanent mokurrari lease on any terms agreed 
between him and the tenant. The land had been granted by Govern- 
ment in 1880 to appellant’s predecessor at a rent increasing for a period 
of years, after which it was subject’ to survey and measurement, and the 
proprietory right in the grant was to be “under conditions generally 
applicable to owners of estates not permanently settled”: 


t 


Held, that the land was not proved to be in a “permanently settled 
area” and that consequently respondents were entitled to reduction of 
rent irrespective of the térms of their lease. Khetramani Dasi v. Jiban 
Krishna Kundan... dee aS ay bs bse 214 


+ -—~, suit for—Seputnider—Bengal Tenancy Act, Sec. 171 (3}~—Purchase of 
darputni by mortgagee ; See Set off ... ` rr s s. 494 


for the portion of the holding, refusal to pay—Suit by landlord to eject 
tenant from such portion, if maintainable ; See. Ejectment ... we 513 


' Rent Act—Penal sections conferring new criminal jutisdiction on the President 
of the Tribunal, if constitute new criminal Court; See Rent Act, Sec. 


20 as a a ase ats ie we 551 


BAN 


- , if alters Criminal Procedure Code, if ira vires; See Rent Act, - 
Sec. 20 i ble a os . X 551 


am 
. 





a 


ne ae i ` 
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Rent Act, rule 4 and other rules made under, regarding application of Code ` 
of Civil Procedure, if valid; See Rent Act, Sec. 20 noe ete 551 


o——-——,, Secs. 20 to 22—Summary enquiry, what form to take; Sez Rent 
Act, Sec. 20 ... ie on a ns a 551 


(III B. C. 1920), Sec 20—Ultra Vires—Rule 4 framed under section 
23 of the Reni Act, tf valid—Summary enguiry—President of the Tribunal 
appointed under section 72 of the Caleutta Improvement Ad (V B. C. 
of 1911 )—Criminal Court—Government of India Act, 1915, as amended 
in 1916, Sette Sg—Revisional Jurisdiction of High Court over Prsident’s 
proceedings under sections 19 and adof the Rent Act—Proceedings, nature 
of-—Criminal Procedure Code (Act V of 1898), See. 5 (2)—‘Enactment* 
—Statutory Rule—Offences, trial of. 





Per Curiam | Section 20 of the Rent Act is not ultra vires. 


With the previous sanction of the Governor-General obtained under section 
79, sub-section (2) of the Government of India Act, 1915, the Local Leg- 
islature may alter any law made in British India by any authority other 
than itself. If therefore there is anything in the Rent Act (apart from the 
Rules made under it) which alters the Criminal Procedure Code, the Act 
is not on that account #éra vires of the Local Legislature. 


The President of the Tribunal appointed under section 72 of the Calcutta 
Improvement Act, when enquiring into a Criminal offence punishable with 
a fine under section 20 of the Rent Act, should follow, as nearly as may 
be, the procedure laid down in the Code of Criminal Procedure. 


By section 4 (0) of the Code of Criminal Procedure ‘offence’ means “any 
act or omisson made punishable by any law for the time being in force.” 
These are very wide words and are sufficient to cover the acts referred to 
in section 20 of the Rent Act. 


‘The expression ‘enactment’ in the saving clause to section 5 (2) of the Code 
of Criminal Procedure, does not include a statutory Rule. 


Rule 4 and other rules made under the Rent Act are invalid so far as they pur- 
port to apply the Code of Civil Procedure to summary enquiries under the 
penal section of the Rent Act. The proviso in sub-section (5) of section 
79 of the Government of India Act, 1915, does not cover the case. The 
President’s order under section 20 of the rent Act, is subject to revision by 
High Court. 


Per Sanderson, C. J. : Section 20 of the Rent Act creates a new criminal 
offence. 


Per Richardson J; The President of the tribunal, whether he is sitting 
alone or with assessors under the Calcutta Improvement Act, or whether he 
is exercising his functions under the Rent Act, is performing judicial duties 
and is a Court or the presiding officer of a Court. 


es 
If the penal sections of the Rent Act confer a new criminal jurisdiction on the 
President of the Tribunal, he is not thereby costituted a new Criminal Court 
in-the ordinary or proper sense of the term. The courts in India are 
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Rent Act —\Contz.). 

' . broadly classified according to their main functions as Civil, Revenue, 
or Criminal, and a Civil or Revenue Court exercising an incidental or auxi- 
liary Criminal jurisdiction would retain its usual description. Nevertheless, 
the proceeding itself would be primarily a criminal proceeding. 

Whether the Rent Act in fact created a new Court or whether it conferred 
a new jurisdiction on a Court already in existence, it is not invalid under 
section 84 of the Government of India Act, 1915, as amended in 1916, bd 


solely because it affects the prerogative of the Crown. š 


The terms ‘Appeal’ and ‘Appellate Jurisdiction,” as used in the Govern- 
ment of India Act and the Letters Patent, have generally been understood 
as including ‘Revision’ and ‘Revisional jurisdiction’. The fact that cons- 
truction makes clause 28 of the Letters Patent redtindant, does not alter the 
meaning of the words. i 


There is nothing in the Rent Act to take away any revisional jurisdiction in 
respect of the President’s proceedings under sections 19 and 20, which the 
High Court may have either under clauses 27 and 28 of the Letters Patent 
or under the Government of India Act. 


‘Even if the Rent Act exceeded the power of the Local Legislature as purport- 

“ ing to take away any jurisdictton which the High Court would otherwise 

possess the Act would be void to the extent of such excess and no further 
and the jurisdiction of the High Court would remain unimpaired- 


Neither the Letters Patent nor the Government of India Act afford any 
criterion for determining whether any particular proceeding in a sub- 
ordinate Court is Civil or Criminal in its nature. The nature of the 
proceeding depends on the effect of legislation in India. 


The mere fact that such words as ‘‘offence”, “convict” and “punish” are 
not used, or the mere fact that the forum selected is President of the 
Tribunal and not a Magistrate is not sufficient to convert what would 
otherwise be in essence a Criminal proceeding into civil proceeding. 


Apart from Rule 4 made by the Governor of Bengal in Council in pur- 
suance of section 23 of the Rent Act, a prohibitel act is an offence 
and the summary enquiry which the President is by section 20 to 22 
directed to make would naturally follow criminal other than civil 
forms. 


(he view that the penal sections of the Rent Act create new criminal 
offences triable by President, is perfectly consistent with the validity of 
the Act itself, apart from the Rules made under it 

Rule 4 framed under section 23 of the Rent Act, means that the new 
offence created should, without losing their criminal character be tried 
in form civil. 

The Courts will approach a Rule purporting to be made by the Local 
Government or by one of its principal administrative | «departments under 
statutory powers with respect and with the desire so to construe it s 
res magis paleal guam pereat. 7 : 
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The expression ‘enactment’ in the saving clause to section 5 (2) of the 
Code of Criminal Procedure, applies only to provisions directly enacted 
by the Legislature, 

The general principle that all offences are to be tried according to the 
procedure of the Code, is not to be departed from except by some 
deliberate act of the Legislature itself Gobordhone v. Dooll Chand .., 


www, Sec. 20, if created new offence; See Rent Act, Sec. 20 
, Sec. 20, ies vires; Se? Reħt Act, Sec. 20 


Rent suit—Denial of landlord’s title—Judgment, effect of giving effect to den- 
jal; Ses Ejectment on ove ons is see 

Representatives of deceased Pirinei; rights of—Partnership business, continua- 
tion of; See Account ote x 





Repugnancy—Bye-law framed by a local authority in exercise of the powes 
conferred upon them by an Act of the Legislative Council—Rule framed 
by the Local Government under the authority conferred by an Act of 





the Indian Legislature; See Motor Gai nS ect fT 
_— Punishment or penalty altered in degree but not in kind; See 
Motor ar a ass 


Repugnant clauses in deed ; See Deed, construction of 


Res judicata—Code of Civil Procedure (Act V of 1908). Sec. 11—Assignment 
of decree—Lease to assignee lo execute, tnvolzes decision that execution 
ts not barred by limi ation. 


Th: appellant as assignee of a decree applied to be brought on the record 
as such, and to have th? decree executed against the respondents (judg- 
ment-debtors). Respondents resisted the appiication on the ground, ser 
alia, (hat execution was barred by limitation. The application was 
granted, but the question of limitation was not expressly dealt with. 
Subsequently, on appellant proceeding to execute the decree, the plea 
of limitation was again raised and the Court gave effect to it; 


Held, that th: order allowing appellant to execnte the decree involved 
legally the rejection of the plea that the execution was barred by limi- 
tation and such plea could not be raised on subsequent proceedings. 


Semble, that the result would have been the same even if the plea of limi- 
tation had not been expressly raised. Raja of Ramnad v. Velusami 
Tevar 





—Decree obtained on fair trial, in a suit by or against Hindu 
widow, daughter, or mother, in possession of the estate of the full 
owner—Question trial of ; See Possession, suit for 
s 
Previous decision in the same suit prevents subsequent revival 
of question decided—Code of Civil Procedure,-( Act V of 1908), section rr 
— Provisions not exhaustryg, 
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When a question at issue between the parties to a suit is heard and finally 
decided, the judgment given on it is binding on the parties at all sub- 
sequent stages of the suit—Its binding force depends not upon the 
Code of Civil Procedure, section 11, but upon general principles of jaw ; 
if it were not binding there would be no end to litigation. @. H. Hook ` 
v. The Administrator-General of Bengal S i ee 405 

Rent suit—Decision going to the root ofthe case ; See Deed, con- 
struction of vee ás 55 se e- cero 186 
Restitutlon—Appropriation of money by decfee-hêlder execution-purchaser with- 
the consent of judgment-debtor, a qualified owner—Money known to be ak 
part of the estate of full owner ; See Possession, suitfor ... . se 491 
`è Retrial, ordering of—Procedure ; See Misdirection S ete. 180 
Reversioner—Jn terest of —Spes successionis—LEstoppel—Transfer of Property Act 
(LV of 1882) Secs. 2, 6, 43——-Properiy—Possibility of Hindu reversioner 
succeeding—Conveyance of non-ekisleni property—Contingent interest—Ex- 
pectancy. 





The interest of a Hindu reversioner is an interest expectant on the death 
of a qualified owner; it is a sges successionis or a mere chance of suc-- - -- 
cession, it cannot be sold, mortgaged, assigned or relinquished for a trans- 
fer of spes successionis is a nullity and has no effect inlaw. But though 
a transfer of his interest by a reversioner is void, he may, by becom- 
inga Party to a compromise and by taking the benefit ofthe compro- 
mise, be estopped from claiming as a reversioner. This interest is neither 
devisable nor transmissible iby inheritance, it lacks the fundamental 
characteristic of the juristic concept of ownership as understood by Hindu 
law-giver. ` 


There is a fundamental diference between non-compliance with the formal 
requisites prescribed for a transaction whereby alienable property is trans- 
ferred and an attempt to accomplish a transfer of property’ which has 
been rendered inalienable by a statutory provision. In the former case, 
when in pursuance of an agreement to transfer property, the intended 
transferee has taken possession though the requisite legal documents had 
not been executed and registered, the position is the same as if the 
documents had been executed, provided specific performance can be ob- 
tained between the parties to the agreement in the same Court and at 
the same time asthe subsequent legal question falls to be determined. 
_In the latter case, neither the above doctrine which is based on the 
maxim that equity considers that as done which should have been done, 
nor the doctrine óf feeding the grant by estoppel, which is that “if a 
man who has no title whatever to property, grants it by conveyance 
“which in form would carry the legal and he subsequently acquires an 
interest sufficient to satisfy the grant, the estate instantly passes; in such 
acase, there is nothing on which the second grant could operate in pre- 
judice to the firat”, | í i 
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. 
Reverslaner --( Conta.) 
Assuming that mere possibility of succeeding to an estate may he regard. 
® ed ag''property within the meaning of the provision in section 6 of the 
Transfer of Praperty Aat, the possibility ofa Hindu reversioner suacecd+ 
ing to the estate of the last full owner, on the termination of the inter- 
mediate female heirs or heiresses, falls within clause (a) of that section, 
and is inalienable. | 
‘Possibilities coupled with an. interest, such a$ contingent remainders, exe- 
cutory devises, springing or shifting uss, may be denominated contingent 
interests. and a bare naked possibility, such as the hope of inheritance 
- entertained by the heir, mere expectancies, inasmuch as a possibility 
coupled with an interest is more than a possib’lity and is a present 
“devisdble interest, whilé “the expectancy of an _ heir-apparent 


Pack. | 


during the lifetime of his ancestor, is less than a possibility, ` 


being:-.-but a mere hope or anticipation. No one can have any 
estate.or interest, at law or in equity, contingent or other, in the pro- 


perty of a living person to which he hopes to succeed as heir at Jaw . 


or next of kfn of such living person ; during the life of such person, 
no one can ‘have more than a spes successionis, an expectation or hope 
"of succeeding to his property ; 3 nemo est haeres viventes; there is no 
such character in law as the heir ofa living person or as his statutory next 
of kin; this doctrine is not peculiar to English jurisprudence, and was re- 
cognised by Hindu jurists of the Bengal school: Annada Mohon Roy v 





Gour Mohon Mullik ie rig ae ee ies 
if bound—Decision against Hindu female heir in her representative 
capacity ; See Possession, suit for ae as Se n 


transfer of interest by-reVersioner, party to compromise and 
taking its benefit-Estoppel ; Sze Reversioner Sa Ks have 


ere 





ulimate, if bound—mortgage by Hindu widow—widow, death of— 
suit against immediate reversioner, a female heiress—Decree, fairly and 
properly obtained ; See Possession, suit for ae ssa 





ultimate, ifcan recover property from the execution purchaser— 
Mortgage by Hindu widow—widow, death of—suit against immediate rever- 
sioner, a female heiress—Deerce fairly and properly obtained ; See Possession, 


suit for ass a Se Si No aie 
Revision—President’s order under section 20 ‘of Rent Act; See Rent Act, 
Sec 20 ist eas oa sey m eo 


\ 
Right in covenant to be eee incorrectly recorded—Estoppel ; 





See Possession, suit for ee eo 
to obtain dissolution of parmership not exercisedc— Effect ahs See part- 
nership + tee see vee 





to institute a suit when Ga a KA Se Limitation 

Rule made by Lecal Government or by one of its principal administrative depart 
ment under statutory powers, how construed ; See Rent Act sec. 20 vas 

taking away existing right of appeal—Rules regulating procedure of the 

Court’ in which appeals are pending 3 See Security for Costs’ ves 
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e 
Salo by Hindu widow of a larger portion of estate than necessary, effect of} 
i See Possession muit for w si w on m 
= held under firat mortgage, effeot of} See Rateable distribution ... va 


———in execution af deoree=—=Purohase money paid to decree-holdere~seourity 
bond—Sale set aside and refund ordered-—Refund, ifto be with interest 


—Civil Procedure Cade, O. 21, R. 93, S. 1443 See Interest .., ie 
——proclamation, incorrect statement in, effect of~Court had jurisdiction to 
sell property ; See Possession, suit for .., ws tes one 
Saranjaml, meaning of3 See Admissibility in evidence .., a as 


Selence—Hindu Joint family—Acquisition ; See Hindu Law—Gains of Science ., 
——— gains of, partibility of, if depends on Causa proxima—Mitakshara joint 
amily ; See Gains of science . aan oon aoe ea 
= gains of, partibility of, if depends on their resulting directly from the 
use of family funds—Mitakshare joint family ; See Gains of science in 
gains of, when partible—Mitalkshara—Joint family ; Ses Hindu Law— 
Gains of science T a Nate vee was oo 





Second appeal—Order rejeating an application to make preliminary decree in 
mortgage suit, absolute ; See Suit, abatement of ... oe ia 
= appeal—Question of law—=Court of second appeal called upan to cone 
sider from the facts found an inference of adverse possession 3 See Co- 
owner on vee ves ous wee ene 
aloe. salt—Question as to title to property—Question decided 
in plaintifs favour—Plintif, if can appeal on other points ; See Appeal, 
right of ai ên 





Security for costs—appeals under Letters Patent of the Chartered High Courts 
—orders and rules made under the Code of Civil Procedure, (Act V of 1908), 
of applicable-application for leave to appeal in formapauperis, if 40" be con- 
temporancous with the institution of the appeat—Code of Civil Procedure, 
(Act V. of 1908) Ss. 104, 117, 120, lad 122, 128, 151, Order gr rule 
10, order 44, rule r. 


The Code of Civil Procedure, is framed on the scheme of providing generally 
for the mode in which the High Court is to exercise its jurisdiction, what- 
ever it may be while specifically excepting the powers relating to the exer- 
cise of original civil jurisdiction, to which the Code is not to apply. It con- 
fers a general rule-making power saving only what is excepted in the body 
of the Code. 


The orders and rules made under the Code apply to the High Courts, unless 
the body of the Code contains something inconsistent with them. They are 
applicable to the jurisdiction exercisable under the Letters Patent, except 
that they do not restrict the express Letiers Patent appeal. 

° 


There is a distinction between rules which take away existing rights of appeal and 
rules which recognise those rights but regulate the procedure of the Court in 
which such appeals are pending. This distinction jas been overlooked in 
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Security— Conid.). 


© Sabhapathi Chetti v. Narayanasams Chetti and in Seska Ayyar v. 
Nagarathna Lala, 


The High Court order as to security for costs is not a limit on the right to appeal, 
nor does it take the right to appeal away, but it is a tule of procedure now 
applicable to the appeal under the Letters Patent under the words ‘any 
law for the time being in force,” which are contained in section 104 of the 
Code of Civil Prêcedure. K ; 

Application for leave to continue the appeal as pauper should be made before the 


order for security was passed. The result of that order for security is that 
which is prescribed in order 41, yule 10 of the Code of Civil Procedure, that 


is to say, the appeal is rejected with the obligation imposed upon the Court. 


by the Code. 


Order 41, rule 10 applies to appeals brought under the Letters Patent. Th? 
words of that rule, directing the Court to reject an appeal when an order for 
security for costs is made and is not complied with during the period fixed, 
are mandatory and not ermissive. 


In the terms of section 151 of ths Code of Civil Procedure, the inherent powers 
saved are such as are used to secure the ends of justice. Sabitri Thakorain 
v, Savi nE ae as ds SA 


Seputnidar, if entitled to set off—Darputnidar defaulted in paying rent—Deposit 
by seputnidar—Bengal Tenancy Act, Sec. 171(3)—Purchase of darputni by 
mortgagee—-Suit for rent by mortgagee purchaser of darputni ; See Set off 


|; 
Service, how terminated—No custom or stipulation as to notice—Contract ‘of 
service, not a yearly hiring ; See Contract for service 


Set-off—Durputnidar defaulted in paying rent—Deposit by seputnidar—Bengal 
Tenancy Act (VIII of 1885), Sec. 177 (3)—Mortgagee, purchase by, of dar. 
putni interest—Sutt for rent by mortgagee purchaser—Seputnidar, if entiti. 
ed to set-off: 


A decree was obtained by the putnidar against the darputnidar. The Seputnidar 
deposited the decretal amount and obtained an order under clause 3 of 
section 171 of the Bengal Tenancy Act for possession of property in darputni 
right till the amount deposited by him with interest at 12 per. cent. 
from the date of deposit, was satisfied. In the meantime, before the above 
order was made, interest of the darputnider was sold in execution of the 
mortgage decree and purchased by the present plaintiff, In a suit against 


the seputnidar for arrears of rent: 
. 


Held, that the seputnidar was entitled to set-off the amount deposited by him 
with interest at the rate of 12 per. cent. or the sum deposited, as against 
the rent recoverable by the plaintiff from him : 


The execution procedings were a continuation-of the suit and when an order ' 


~ under section 171 of the Bengal Tenancy Act was made, the result waz to 
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Set- oft —( Contd. ). 


„satisfy the decree in the suit, in other words, to complete the relief granted 


by the decree to the decree-holder. Janendra Nath v. Bhubaneswari 
Several fishery, grant of, how proved ; Sve Fishery, several ri aN 


Sexual intercourse, capacity for—Syphilies, existence of ; See Divorce 
Spes successionis—Interest of Hindu reversioner ; See Reversioner 


wee 


*Sons’—Mitakshara, Chap. II. v. 6 (1)—‘Sons’ include ‘grandsons’ ; See Succes- 


sion ... ia Se as sis Paai see 
ry . 


Specific performance of an agreement to grant a lease, when cannot be granted ; 
Sce Agreement to lease. 


performance of contracts to sell reals estates—Equity—Time ; 3 See 
+ Consent decree nee ses os ate 


Specific Rellef Act, Set 42 proviso—All the relief which could possibly be granted ' 


Relief; See Declaratory suit 4 


ote eee ore oes 





Sec. 42 Proviso—‘Further relief? ; See Declaratory suit 





Sec- 42 Proviso—Joint possession of immovable property— 
~Actnal possession of part ind Constractive possession of remainder ; See 
Declaratory suit oe 


«——_-—_——-— Sec, 42—Suit for declaration that defendents, No I and not 
defendent No. 2, has no right to property ; See Sait, if maintainable 


Statement of accused—accused pleading not guilty, but stating that he would make 


a statement later—No further examination of accused under Secs. 229 and. 


342 of the Code of Criminal Procedure ; See Jury trial 


Substitution of heirs— Mortgage suit—-Death of mortgagor after preliminary kog 
but before final decree ; See Suit, abatement of 


Succession—Ancestral property of joint undivided ee raj; See 
Hindu Law—Mitakshara ' 





Division of bandhus into three classes- Rule of succession as between the 
classés—-Each class excludes those following it—-Son of mothers paternal 


aunt— Grandson of mother’s sister— Priority of heritable right— sons,” 


—whether includes grandson,—Mitakshara 116 (1) construed. 


In the Mitakshara system the cognates (bandus) are of three kinds: related’ 


to the person himself (atma dandhus), to his father (pitri dandhus), ot to his 
mother (matri bandhus).’ The right of succession among these three classes 
is governed by’ the propinquity of the class, no siti bandhu succeeds until 
the clags of atmabandAu is exhausted and s32 on : 

The rule is not dependent on individual propinquity or on the efficacy of offer- 
ings to a deceased person. A bandhu must in order tofbe heritable in a female 


line, fall within the fifth decree from the common male ancestor, and must: 


~ be.so related to the deceased person that they were mutually Spindas of one 


-snother, that is to say, where the Mitakshary applies, persons connected 


. 
. 
. 


Hindu Law—Mitakshara— Bandhus or aes Spindas—s» 
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“Successton—( Conid). | alt NA 
by particles pf one body ; ; but if these conditions are satisfied the rule takes ° 
effect. A 
The grandson of mother’s sister is an, atwabandiu. - n 


“The word “sons” in Mitakshara II. 6 (r) includes “grandsons” : Adit Narayan 
Singh v Mahabir Prosad Tewari 


rule of, as between different classes of bandhus 3 See Succession 


Suit, abatement ef—Preliminary iecree in mortgage sut!—Death of mortgagor 
before final decree—Heirs to “be sibssituted—Civil Procedure Code (Act V of 


1998) O. 22, R. aed rejecting application to make preliminary 
decree final, | 


) 

Although a mortgagee has three years to apply for making a preliminary de- 
cree final, yet if the sole judgment-debtor has died within that period, he will 
have to come within six months of the death to have his heirs substitued and 
make them subject to the preliminary dearee. If the heirs are not substituted 
within the period, order 22, rule 4 of the Code of Civil Procedure applies 
and the mortgag? suit abates. 


An application following on a preliminary decree for sale is not an application 
for execution. Until the final decree is passed -the proceedings following 
th preliminary decree in a mortgage suit are proceedings ina pending suit. 

An appzal-as well as a scond appeal lie against an order rejecting an applica- 


tion to niake the mortgage decree absolute. Bhut Nath Jana v. Shashi 
Bhusan Jana Aey 5 


—, ifimaintainable—No formal prayer to set aside the order of the Collector 


directing the defendants to be entered ih the settlement record as tenants | 


“with occupancy-right ; See Possession, suit for ` 


——, if maintainable——Promissory note given to a firm:possessing name of A—Son 
suing—Benami 3 See Suit, maintainability of 


——, if maintainable—Speerfe Relief stet (I of 1877, 5 Sec. g2-—Suit for declaras 
tton of defen’ants right to property. 


~ suit for a dec'aration that defendant No 1 has no right to the property but 
that defendants Nos. 2 and 3, the p'aintiff's mortgagors, are owners thereof 
is not maintainable under section 42 of the Specific Relief Act- Until the 
plaintiff’s right as a mortgagee from the defendants Nos. 2 and 3 3 is establish- 
ed, he cannot ask for a dec’aration of his rights. Srish Chandra Chatterjee, 
Receiver v. Basanta Kamar Sadhukhaa 


—, if maintainable—Sutt for enhancement of ren'— Bengal Tenancy Aet. ( VITI 


of 1885), Secs, 105, r0g—Application for enhancement of rent under section 
105 of the Bengal Tenancy Act, dismissed for non-prosecution. 
° 


“An application which has been been made under section 105 of the Bengal 
Tenancy Act, whether withdrawn or dismissed for‘nen- Prosecution, is an 
application made within the meaning ‘of the provisions of section iag 


263 
253 
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Salt—f Contd). 


The provisions of section 109 of the Bengal Tenancy Act, should be strictly 
enforced. 


Section 109 of the Bengal Tenancy Act is an effective bar to a claim for 
enhancement of rent on the ground of an increase in area which was the 
subject of an application previously made under section 105 and which was 
dismissed for non-prosecution. Abeda Khatun v. Majuball Chowdhury ees 


Suit, maintainability of—Ejectment of tenant from pation of bolding ; Se Eject- 
ment y oe tee owe °’ 


——, maintainability of—Ejectment sof -tenant from portion of the Holle 
Refusal to pay rent for the portion 3 See Ejectment | e eae 


| Suit, maintainability of—Promissory note excited in favour of firm— Firm, 
property of plaintif s father—Nole, discharge of. | 
When a promissary note was executed in favour of A, an allegation that he was 
not the beneficial owner of the m8ney, may not be a defence to the suit ; 
but when the note was given not to A but to a firm which possesses , the 
same name as A and was the property of his father, the question is not one 
of Benam, but the-identity of the person to whom the note was given ; 
and A cannot succeeed till the matter has been determined in his favour. 


A. promissory note is discharged when it has been satisfactorily proved that 
before the father of the plaintiff died, he sent for the defendants, tidischarged 
` their lidblity! under the inote and directed them to apply the sum in their 
hands for the benefit of his children: Abdul Hakim Ear Mahomed v. Ebra- 
him Solaiman Salehjee & Co. T dee nie Sa E 


— separate, if maintainable—successive mortgages of same property; See” 


Mortgage suit... ow ee wee e wea 


Sunderbuad Jand~Permanent mokurrari lease—Land, part of, ,diluviated—‘Per-. 
manently settled area’—Bengal Tenancy Act, Secs. §2(1)(b), 1793 Ses 
Rent, reduction of aii ove ove vee eae 

Survivorship, rule of, application of; See Hindu Law—Mitakshara a 


Syphilis, existence of, at the time of marriage, if renders marriage voidable ; See 


° Divorce eee oes sas gé KA xs 


Tenaneles, heritable, if transferable ; See Feeding estoppel ne * ts 
Tenancy, portion of, terminating, eff:ct of; Sæ Ejectment : ive rr 





in common—<Acts of one tenant, when hostile ; See Co-owner roe 
in common— Acts of ownership, if acts of disseisin ; See Co-owner 


in common—Hostile acts of a tenant—Execution of a conveyance of 
a portion of land in favour of relative ; See Co-owner <i Sie 


Tenant's heirs, status of—purchase of holding “by ijaradar in execuiton of rent 
decree—-Sub- -letting to original ‘tenant after purchase—Inducting tenant’s 
heirs after tenant's death— Iara lease, expiry of—Ljara lease authorising 
jestee to buy and sublet holding--Entry af landlord i See Ejectment ws 


. 
. 
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Tenure, breaking up ofeLandlord’s declaration 3 “See Bjectment m 
Testator, if consolous when executing will—-Mere ability to sign one’s name 3 Ses 


will ne ins svi wee ae ow a 


„if possessed of full mental powers—-Valld disposition of property— 
Mere ability to sign one’s nanë ; See Will sae sie one 








ts intention, ascertalnment of, if can be varled by events subsequent Ses 


. Bequest en os one tee see nea 
Thing when impossible in matters of business 3 See Contract ids oe 


-——-when impracticable in matters of business ; See Contract ane teat ay! 


Title—Property held from Crown under periodical settlement—Revenne varying 
periodically—Limitation Act IX of 1908), Sch. I, Art. 145-~Partition, 
order for, Civil Court. ai ak 

The nature of the title to a property is not" affected by the circumstance that 
it is held from the Crown under a periodical settlement and that although 
the amount of the revenue payable to the Crown may be periodically varied 
in view of the varying quantity and quality of the land, the nature of the 
title thereto remains unaffected : | i 

Article 145, schedule I to the Indian Limitation Act is not applicable to a suit 
the object of which is not to sef aside an award made by the revenue 
authorities but to recover’ possession, and if the plaintiff succeeds, the settle- 

_ Ment made by the revenue authorities, in so far as it determines the amount 
of revenue payable in respect of the satis property by the holder thereof, 
being in no way affected. 

An order for partition can be made by the Civil Court, where the title of. the 


plaintiff hasmot been made precarious by virtue of the periodical settlement ` 


for the assessment of revenue made by the revenue authorities: Midnapur 

Zemindary Co.Ltd. v. Kumar Naresh Narain Roy i 
—by accretion— Assertion of title, if needed ; See Accretion jas ae 
—deeds issued by Inam Commission in Madras, rights under ; See Minerels 
——paramount, question of, if can be raised in ‘a mortgage, suit; See Mortgage 

suit a fae Sir ga ah 
Transfer— Transfer of property Act (IV of 1882), sections 43, awe by 


unauthorised person who subsequently acquires inlerest in property transferred 
—Exchange. 

A obtained a certain property in exchange from B. B at the time of exchange 
hed only half share in the property. He subsequently purchased the other 
half : ; 

Held, that as soon as the title to the whole was perfected, the ben-fit thereof 
accrued to A. i 

Section 119 of the Transfer of Property PAct does not exclude the operation 
of section 43. 


613. 
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Tranalor—(Conta) TE 3 

wards acquired a good title, the Court will make that good title avall. 

able to make the assignment ‘effectual : For this purpose exchange stands 

‘on the same footing as asale. Bhairb Chandra Mundal v. Jibac krishna 
Mundal > a ass aa a Kei we 184 

of alienable ‘property Formal requisites, non-compliance with; Ses 
Reversioner © aa os Lise aik as 457 

Di inalienable property—Formal requisites, non- compliance with See 
reversioner at ae we ere ius S eu 4 457 

Transfer of: Property-Act,. Sec. €(a)—Property—Possibility of Hindu reversioner 
succeeding to the estate of full owner ; See Reversioner ots ese 457 


—— 








i Sec. 43—Transfer by unauth®rised person—Lease by 
Hindu dangles Subsequent acquistare Reena ‘if bound; See 
Feeding satoppel | aay ite ie ev ey 193 


Secs. 43, 119-sTransfer by unauthorised person who 





subsequently acquires interest in property—Exchange ; See Transfer  .., 184 
Sec. 54-—Constructive possession resulting from i 
the delivery of mortgage deed, including property not intended to form part 

of gecurity—Real delivery of property necessary ; See Registration... 440 


—— 

















: Secs. 54, .118--Compromise, affecting properties 
outside suit—Exchange—Title, if passes—Relief on equitable ground—Com- 


promise acted on—Minor suing—Election ;'.See Possession, suit for ... 437 
Transferee, if prejudiced by events subs-quent ;S¢e Rateable distribution ee 7 
Trial Judge, intervention by, with questions—Appellate Court; See will ... 34 


Transportailon —Indian Penal Code (Act XLV cf 1863), Ses. 59,” 304— 
Sentence exceeding legal maxinum—Practice of Justcal Commiuttee— Case 
“remitted to high Court with instruction to pass sentence according to 
1 fae, 

Where an accused person is punishable with transportion for life or imprison- 
ment for a term of- yenrs, section 59 of the Indian Penal Code does not . 


| authorise a sentence of transportation for a term -of'years exceeding the 
maximum term of imprisonment to which the offender is lible. 


The appellants were convicted by a Sessions Judge of culpable homicide not 
amounting to murder under section 304 Indian Penal Code and sentenced 
to three years rigorous imprisoment. On an application for enhancement 
of santence, the High Court held that the offence fell under the first part of 
section 304, offenders under which are liable to transportation for life, or to 
imprionment for a term not exceeding ten years: and enhance] the sen- 
tence to transportation for 14 years. : 


Held,that ten years being the maximum term to which the appellants should 
be sentenced, the sentence of transportation should be for ten years only and 

--- the case was remitted to the High court with instructions to pass sentence 
according to law. Sayyapureddi Chinnaya Dhora v Thè Kimg Emperor ... 222 


“x Vol. XXXILJ INDEX OF CASES, 
e 


Trlal—/uror giving opinion before summing up. 
where after the conclusion of the evidence and after the conclusion of the 
address of the public prosecutor and before the defence had been heard 
in full and before the learned Sessions Judge had summed up the case 
to the jury, one of the jurors in a room occupied by the clerks of the 
pleaders, in answer to some questions- put to him made a fairly distinct 
~ intimation that he had formed the opinion that the accused was guilty 

of the charge against him : 

e. 

Held, that there should be aede qovo trial before a fresh jury. Emperor 

v. Nazir AH Beg is ii ioe 7 aan 
Unambigaous document—,Conduct of parties ; See Deed, construction of .., 
Usattested alterations in a wiil—Presumption of law; See Will ane 
———alterations ina will, effect of—Probate ; See Will 
Veracity of witness, how judged ; See Will 
Verdict of jury, concurred.in by Sessions Judge, set aside by High Court ; 

See Jury trial ... iss id aes . wan 
Wagering contract— Contract Act (IK of 1878) Section 30—Speculation, 

To constitute a contract by way of wager within the meaning of section 30 
of the Indian Contract Act, a common intention to wager is essential 
and speculation does not necessarily involve a contract by way of 
wager : 

Whether the transaction is speculation or wagering, is to be determind by 
the Court. The Court is to look behind the form of the contract to the 
real intention of the parties, which may be gathered from the oral 
evidence and the actual transaction between them : 

A Court is bound to scrutinise the evidence of the defendant, where he 
receives and accepts payments when the dealings are successful, but 
has recourse to the plea of wageting contract when the transactions 
end in loss. Blaseswar Lal Kedia and company v. Basir All 





Wagering or speculation, how determined ; See Wagering contract 


Waiver—Acceptance of rent for a period anterior to notice to quit; See 
Notice to quit . ine 


Objection in form one of jurisdiction—No commission issued under 
order 26 rule 3 of the Code of Civil Procedure— Examination of witness 
de bene esse; Seer Evidence, admissibility of s.“ we is 


Widow, sonless, if can inherit share of turn of worship mi ces by transfer 
-—-Custom ; Ses Inheritance re aki en sei 


Will—Burden of proof—Testamentary c2pacity—Attesting witness—Party citing 
i è . . . . 

Aim, if can crossexamine—Evidcnce Act (I of 1872), sections 68, 154; 

1b5~-Altesting witness, if to be examined—Witness not attesting will at 


4 the time of execution—Unattested alterations in a will—Presumption— 


Presusiption, how rebutteg—Trial Judge, intervention by, with questions— 
. = j 
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Witniss, veracity of, haw judved—Rule as to appreciation of oral testimony 
by appellate Couri— Witness, when adverse, 


The burden of proof lies in every case upon the party propunding a will rand 
he must satisfy the conscience of the Court that the instrument so propound- 
ed is the last will of a free and capable tastator. This burden is, in general, 
discharged. by proof of capacity and the fact of execution, and when these 
have been proved, the Court will, under ordinary circumstances, assume from 
them the knowledge of and assent to the contents of the-instrument by the 
deceased, and without requiring furthe, evidence, will pronounce for the 


will. 


Mere ability to sign one’s name does not necessarily imply the possession of 
the full mental powers requisite for a valid disposition of property. J Nor is 
it sufficient to show that the testator was conscious when he executed Ithe 
instrument. 


Section 154 of the Indian Evidence Act provides that the Court may, in its 
discretion, permit the person who calls a witness to put any question to 
him which might be put in cross-examiination by the adverse party. There 
is, in this respect, no distinction in principle between an attesting witness 
whom a party is obliged to call and any other witness whom he may cite of 
his own choice ; but the Court may, in the exercise of its discretion, be, 
more easily persuaded in the former case than in the latter. 


A witness is considered adverse when, in the opinion of the Judge, he bears 
a hostile animus to the party calling him and not merely when his testimony 
contradicts his proof. 


When a witness is treated as hostile and cross-examined by the party calling 
° him, this must be done to-discredit the witness altogether and not merely: 
to get rid of part of his testimony. 


Although when an instrument requiring attestation is subscribed by several 


witnesses, it is in general sufficient to call only one of them, in the case of 
wills, it is desirable that all.capable of being called should be examined 
to remove all suspicion of fraud : 


The validity of a will is not affected by a witness not attesting it al the time 


of execution but affixing his signature later, provided it is established that 
there were two attesting witnesses as required by law. 


Where unattested alterations occur in a will, the presumption of law is that 


such alterations were made after the execution of the will, andin the 
‘absence of evidence rebutting the presumption probate will be granted of 
the Will in the original state, omitting the alterations, The presumption 
may be rebutted not merely by direct proof, but also by internal. 
evidence and by inference as drawn from the condition of the will. 


‘The veracity of a witness is judged, not solely from his individual statements, 
but from his testimony taken in conjunction with all other facts brought 
out in the course of the litigation. 


s 
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N wii—( Contd, ). 


So far as the appreciation of oral testimony by the appellate Court is con- . 


e cernéd there are two conflicting view—points, namely, on the one hand, 

« the undonbted duty of the Court of appeal to review the recorded evidence 
and to. draw its own inferences and conclusions and, on the other hand, 
the unquestionable weight which must be attached to the opinion of the 
Judge of the primary Court who had the advantage of seeing the witnesses 
and noticing their look and manner. 


A Court of appeal can set right the intervention with questions of a trial 


Judge, with a view to clear up obscurities, to fill up lacuna, to supplement” 


deficiencies generally to elecit the truth, if it exceeds the bounds of the pro- 
visions of section 169 of the Indian Evidence Act and so impedes the 
legitimate work of counsel “engaged in the cause as to amount to a mis- 
trial, leading ito failure of justice. Surendra Krishaa Mondel v Rani 
Wilt—Construction—Gift. for life to widow with direction “duly, and as 

. T have directed her orally,” to make a will~—Whether such direction 
is void for uncertainiy.—Gift over in case widow should not make 
will, ; 

A Testator, by his will appointed his wife executrix with full powers 
of management, pave her his estate for life, and empoweredzrher “duly, 
as I have directed her, orally, and according to the times, to make her 
will.” He also made a gift over in case his wife should die without 
making her will : 

Held, that the words cited gave the wife who had a life interest only, 

“a general power of testamentary disposition and not merely a power 
exercisable in manner specified in oral directions : and therefore, that the 
power was not void for uncertainty. Bai Shirinbal v. Ratanbai es 


-~—~, construction of— Gift for life with direction ‘‘duly and as I have direc- 
ted her orally,” to make atwill-Diection, if valid—Gift over in case 
widow should not make will; See Will 65 A 


-——, validity of—Witness not atlesting will at the time of execution but 
affixing his éignatures-Jater ; See Will ie tee tee 


Witness, attesting,:,exrminaticn cf, in a will; See Will 
~—~————, Veracity; of, how Judged; See Will oe pee tee 
, When adverse; See Will oy 





teated as hostile—Cross-examination by the party calling him—Dis- 
crediting the witness altogéther—Getting rid of testimony ; See Will 


Witnesses attesting, “in a will, if all to be examined ; See Will a eee 


a Worship, turn of—Sonless widow-—Share of tum of worship acquired by tansier— 
Custom 5 See Inheritance u nase we ue tee we 
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Page 42 n line 18 for “ Pursuaded ” read “ Persuaded.” 

» 245—line 11 for “Manmatha nath Mitra” read “ Pramatha 
nath Mitra ” , BS 
366—In the case Janaki Neth Sinha Roy v. Sir Bejoy Chand 
Mahatab Bahadur in margin for “ 1921 ” read “ 1920” 
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SIR ERNEST EDWARD FLETCHER, KT. 


Our readers will no doubt be pleased with the photograph of 
Sir Ernest Edward Fletcher which we publish in the present 
number. He was born on the 25th May, 1869, and was educated 
at Queen’s College, Oxford whence he graduated in 1890. He was 
called to the bar (Lincoln’s Inn) in 1892, became a Judge of this 
` Court on the 4th March, 1907, and held his office till the xrsth 
November, 1920. His career was marked throughout by great 
independence of character, quickness of apprehension and unfailing 
courtesy to all who had occasion to appear before him. His im- 
patience of lengthy arguments was due ina large measure to the 
rapidity with-which he was accustomed to apply legal principles to 
the facts of the particular case he was called upon to decide. 


on THE CALCUTTA LAW JOURNAL. ° [Von XXXIIL 
NAWAB SI& SYED SHAMSUL HUDA. K. C.I.E., `. 


4 

On Wednesday the 22nd December, 1920, at 3 P.M. the VÁils, 
assembled in large numbers in the Court of Mr. Justice Shamsul 
Huda to bid him farewell on the eve of his retirement from Judge- 
ship of the Calcutta High Court. Badu Ram Charan Mitter the 
senior Government pleader on behalf of the vakils assembled 
said :—“ It is a little over three years anda half tbat I on behalf 
of myself and my brother Vakils had the honour and pleasure 
of according you a hearty welcome whên you for the first 
time sat on the Bench of this Honourable Court. I then 
expressed a hope that by reason of your scholarly learning, 
ability and love of independence you would maintain the 
traditions of the Vakil Judges who were your Lordship’s prede- 
cessors in office. Now with my brother Vakils I have come to bid 
you a good bye and J hépe you will allow me to add and will not 
look upon it as an impertinence if IJ would say that during your 
brief career as a Judge you have amply justified your selection for 
the Bench. Wherever you go, whatever appointment you accept, 
our good wishes follow you in all your future career. Accept our 
thanks for the courtesy and the politeness that you showed to us 
on all occasions, We wish you a long life and prosperity.” 


In reply Mr. Justice Shamsul Huda said :— 


“ Babu Ram Charan Mitter and Vakils of this Court assembled 
here,—it is impossible for me to describe with’ what feelings I 
have listened to the very kind terms in which you have referred to 
me and to my work in this Court. Conscious as I am of my own 
shortcomings I know how much of what you have saidis to be 
attributed to your kindness and partiality to one who only a few 
years ago belonged to your body. For 25 years I worked as a 
Vakil of this Court and there is one thing which during these long 
years impressed me most and it was this that by your cordiality 
and kindness towards me you made me forget that the 99 per cent. 
of the Vakils belonged to a different caste and creed. I do not 
think I can exaggerate the effect of this feeling in my mind. I 
carried a memory of your kindness wherever I went and this I will 
cherish till the end of my life. I have always been anxious to see 
the Vakils occupy the place of honour which they have earned. 
lt is with pride that I refer to the fact that the Vakils of this Court 
as a body are not inferior to avy class of lawyers and advocates in 
any part of the world, This opinion was held by many distinguish- 
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éd Judges of this Court. The last thing that I would say is that 
I have every hope that the dignity and prosperity of the Vakils 
would always be dear to those who are most concerned with them. 
I wish you all every prosperjty and good fortunes. I know you 
have your troubles but I firmly believe that these will in course of 
time disappear and that you will always occupy the place of emi- 
nence and dignity which you have justly earned. With a very 
heavy heart I leave this Court and although I am leaving this 
Court I am not leaving you and it will give me the greatest pleasura 
now and then to return to myecl& place in the Vakils’ Library and 
renew my old friendship with them—a friendship which I have 
most valued.” 


ee! Ofer 


REVIEWS. 


The Law of Trusts in British India.—by W. F. Agnew, and 
edition, revised and edited by M. Krishnamachariar, Thacker Spink 
& Co, Calcutta 1910. Price Rs. 24—Forty years ago, Sir William, 
then Mr. Agnew, was appointed by the Senate of the University of 
Calcutta to deliver a course of lectures on the Law of Trusts as 
Tagore Professor of law. Since then the work has been the standard 
authority on the subject in this country. The Law of Trusts as 
administered here is based on the principles recognised by the 
equity jurisprudence of England for there are now Indian Dacisions 
which illustrate variety of points peculiar to this country. The 
number of these has increased in recent years and a new edition 
of Sir William Agnew’s work has been needed by the profession for 
a long time past. Dr. Krishnamachariar who has undertaken the pre- 
paration of the new edition has the‘freputation of a careful and a 
learned lawyer and samples of his work are contained in his treatise 
on Easement and his edition of the law of Trusts by Underhill. The 
present edition of Agnew fully justifies the expectation raised by the 
antecedents of the editor. The text has been minutely scrutinised 
and besides minor alterations it has been recast in many places. We 
have tested the work in many Places and have not been able to dis- 
cover the omission of any really important recent decision, The 
appendix sets out the text of various legislative enactments including 
the Indian Trysts Act 1882 which was passed after the publication 
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of the original edition. The index is very full and rellable, As ree 
gards the get up of the work it is sufficient to state that it ia worthy 
of the well known firm of publishers who have brought it out. 


The Election Rules—edited by Rishindra Nath Sarkar, M.A. e 
B.L,, and Sudhansu Sekhar Mukherjee, B.L. Price Rs. 5.—The 7 
authors have ‘made an attempt in this volume, which consists of 
nearly 100 pages, to collect and arrange all the rules and regulation 
published from time to time regarding Bengal Legislative Councils 
election. Notes are also appended here'and there and we are glad a 
to find that they are useful. Tye Indian Election Offences and 
Inquires Act has also been incorporated in the book. We have no 
hesitation to say that the publication will be of great help to those 
who may have anything to do with the election law, ; 4 


“N = 
_ The Calcutta: Law Journal. 
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RECENT CHANGES IN THE<LIMITATION ACT, AND THE 
CIVIL PROCEDURE CODE. 


Act. No. XXVI of 1920. 


(Received the assent of the Governor-G:neral on the snd 
; S ptember, t920). 


An act further to amend the Indian Limitation Act, rgo8, and 
the Code of Civit Procedure, 1503. : 


Whereas it is ¢xnedient further to amend the Indian Limitation 
Act, rg08, and the Code of Civil Procedure 1908; It is hereby 
enacted as follows :— | 

1. (1). This Act may be called the Indian Limitation and the 

Short title and com- Code of Civil Procedure (Amendment) Act. 
mencement. A 
(2) It shall come into force on the 1st day of January 1921, 


2. In the third division of the first Schedule to the Indian 
Amendment of Articles Limitation Act rgo8, in Articles 176, 178 
1976, 178 and 179 of First Ditto” į n 
Schedule to Act IX, 1908 and 179, for the word Ditto in SE d 
. column the words “ ninety days six 
months” and “ ninety days” respectively shall be substituted. 


3. In Sub-rule (1) of Rule 7 of Order XLV of the first sche- 
Amendment of rule 7 (1) dele to the Code of Civil Procedure, 1908 
of order XLV of First (hereinafter referred to as the said Code), 
Retest WANG TOON ake following amendments shall be made, 
namely :— 

“| T r the words “ six months” the following words shall 

"be substituted, namely — | 
“ninety days or such further period not exceeding sixty 

days as the Court may upon cause shown allow. 
(Ñ) after the word “ security” the words in “cash or in 
Government securities” shall be inserted ; a. 


IK of 1908. 


V of 1908. 


IX of 2908. 


V of 1908. 


6n 
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(iji) at the end of the sub-rule the followings praago. 
shall be added namely :— ° 


“ Provided that the Court at the time of granting thè 
certificate may, after hearing any opposite party, wh 
appears, order on the ground of special hardsbip that 
‘some other form of security may be furnished : 


Provided further, that no adjournment shall-.be granted 
to an opposite. party -to contest, the'nature of such 


security. ,” š 


. 4 After rule g of order te of the First schedule to the said © 


Insertion of new rule 9A. (Code ‘the following rule shall be inserted, 
in order XLV of First 


Schedule to Act V. 1908. namely :— 


*9-A. Nothing in‘ these rules requiring any notice‘ to 
served of or given to an opposite party or 
Power to. dispense with yesfondent shall be deemed to require any 
notices in case of deceas- ; i 
ed parties. notice to'be served on or given to the legal 
; a -~ representative of any deceased opposite -party 
or deceased respondent in a case, where such opposite, party or 
respondent did not appear either at the hearing in the Court whose 
decree is complained of or at any proceedings subsequent to the 
decree of that court: 


Provided that notices under sub-rule (2) of rule 3 and -únder 
rule 8 shall be given by affixing the same in some conspicious place 
inthe Court house of the Judge of the District in which the suit 
was originally brought, and in publication of such newspapers as 
the Court may’ direct.” 


5; “To tule 15 of order XLV of the First schedule to the said 
Addition to rule 15 of Code, the re sub-rule shall be added, 
order XLV of Act V, 

"1908. namely :— 

“ (4) Unless His majesty in Council is pleased otherwise 
to direct, no order of His Majesty in council-shall 
be inoperative on the ground that notice has been 
served on or given to the legal representative of 
any deceased opposite party or deceased respondent 
in a case, where such opposite party or respondent 
did not appear either at the hearing on the Court 
whose decree was complained of or at any proceed- 
ings subsequent to the decree | of that Court, but 


. 
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Von, XXIII], CHANGES IN LIMI: ATION ACT AND C. P, C. 
A Nt such order shall have ‘the same force and effect as 
if it: had been made before the death took place.” 


1 





@Note.—The principal changes effected by this statute are that] application for 
* substitution of the legal representatives of a deceased plaintiff or defendan} or.of 
a deeeased appellant or respondent, must, from the 1st January 1921, be made 
within 90 days, instead of 6 months, as before; that applications for leave to 
appeal to’his Majesty in Conncil must he made within 90 days, instead of 6 
“months, of the High Court decree ; and the security for the! respondent’s costs 
in a Privy Council appegl mast ordinarily be either cash or. Government securi- 


ries, -Ed., C. L..J. . -~ |. 
: e 
Proceedings of the First All India Law, , 
Conference. . ; 


It will.be remembered that on the 28th October 1920, I had 
‘addressed a preliminary Circular letter suggesting certain legal re- 
forms and the ccnstitution of a Law Conference. Having received 
many encouraging replies I issued another circular on the 24th 
Novembér 1920 in which I published a definite programme of work 
and invited all Bar Associations to elect delegates to the First All’ 
India Law Conference which I convoked in the Town Hall here on 
the 26th. December. I also circulated a set of draft resolutions to 
facilitate discussion. 

In response to: this invitation over 200 members assembled at 
the appointed place. Sir A. Chaudhuri was elected! President of the 
Conference to which I explained its aims and objects. 

After discussion it was unanimously decided | that the whole 
meeting should go into Committee and appointia working Com- 
mittee to go through the draft resolutlons and circulate them to all 
Bar Association for, opinion and acceptance. I was appointed the 

_ organizing General Secretary and the following gentlemen its Pro- 
vincial Secretaries with power to add-to their number :— 


Names of Secretaries. Addresses. 





Dr. Sarat Ch. Bysack . 


J. Chaudhuri f 
|; Nirmal Chunder Chunder High Court 
Attorney-at-law - Calcutta. 
Surja Kumar Shome j 
Nagendra Ngth Sen, Khulna. 
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n : e 
Province. N i / i 





ames of Secretaries. Arder es 
. g e 
Bombay - Indra Vadan, N. Mehta a8 
Ber-at-law eid of 
N M Kamdar, Auturney-aclaw Bombay, . 
an Anorne y-at-law do. 
r. P. N. Daruwala LL D. ; e 
Bar-at-law do. 
G. N. make Pleader do. 
D. C. Virksr# Picader High Court, Bombay 
G V Desai, Bar-at-law Ahamedahad 
V. N. Jog, Pleader i Dharwar (Bombay) 
H. R. Desai . do. e, 
Madras G. V. Venkat'Rao Ayyar Mylapore, Madras. 
; G. Rameshwar Ran P.O Anandpur. 
G. S. Sudatshan Shastri H. C. Madras, 
C. S Naming Chariar P. O. Proddutur. 
D. Subbarao P. O. Nandtal. 
A. Shrinivas Rao r. O. Proddutur. 
Berar, A. V. Khare Akola. 
R. B. Brahma Amraoti. 
` Central G. L. Subhedar 
Provinces Kathale 
: Brahmarakshas 
“Chandorkar ' Nagpur, - 
Madhorao Minkbeds 
Kukde 
Atmaram Bhagwant 
C. M. Tracker Raipur. 
R B. Nuya Gopal Bose Narsingbpur. 
Assam ..-, Mahendra Chancra Das P. O. Sylhet. 
‘Sindh Gopal Das Jhamatrral p'e der [‘dyderabad, Sindh. 
: SAnkrshea Lwa oe ater Karachi. 


Sundas Manghaiany, 1 leader Hyverabad (Sindh), 





The vorking Committee immediately s tto work and after pro- . 
longed discussion adopted the following draft Resolutions which . 
_are now circulated to all Bar Associations and their members for . 
favour of criticsm, and approval. 

Meanwhile it was decided to make a beginning by entolliag 
members for the general: ody of the Indian Bar and those who 
agree to join it are requ.sted to pay their subscrrptions to, the pro- 
vincial secretaries and submit their credéntials for admission 
thereto. 7 ah 


“ ha: 
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Ni is proposed to hold the next Conference during the Easter 
Vacation and all. replies and suggestions must therefore rcach me 
on of before the rst March 1921. | 


° Nagpur, 5-1-1921. H. S: GOUR. 


Si ‘Revised Draft Resolutions. 
° I. 


= 
a. That in order to organize, unite and protect the interest of 


the memhers of the Bar and with a view to imnrove their education, 
es 
status, efficiency and usefulness¢o the public, it is desirable to 


constitute an Association of the Indian Bar and that its manage- 


ment be entrusted to a Council with such office-bearers as it may 
appoint from time to time. Oe ; 

2. Thatthe Associaton may elect from amongst its “members 
a Council of Legal education to a lvise on, and if possible, control 
the education of alllaw students reading for the practice of law, 
to advise and assist those practising it by creating suitable appren- 
ticeships or otherwise asthe Association may from time to time 
determin e. 

3. That it shall be the duty of the Association to check and 
punish all malpractices and enforce the high degree of integrity and 
uniform professional etiquette demanded of a learned profession 
and to settle all such questions as are ordinarily determined by tbe 
Council of the English Bar. 

4. That all the Provincial Secretaries are requested to enrol 
all legal practitioners members of the Fr lian Sar or pay-nent of 
annual subscription of R:. 6 which sboule be remittea to the Gen- 
eral Secretary. 

5. That while this Conference welcomes the suggestion to en- 
able leading members of the Indian Bur co take the silk, it places 
on record its conviction that all appointments to the rank of King’s 
Council should be male upon considerations of merit, and that in 
the absence of a Lord Chancellor for this Country, the Council of 
the Indian Bar be consulted hy Government and its recommenda- 
tions considered before such appointments are made. 

6: That with a view to oreaniz: the Indian Bar and to facili- 
tafe the work of the A'l India Law Conference, this Committee re- 
commends the Bar Associations of the several Provinces to inaugu- 
rate and hold Provincial Law Conférence at which all questions 
affecting the protasian generally and locally should be discussed 


gn 
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and decided and all recommendations calling for Legislation toigh 
lated. for compliance by their representatives in the Legislative 
Councils, YE : 

That a copy of the proceedings of all such Conferences shoutd 
be immediately sent to the General Secretary for record. 

7. That with a view to assist members of the Indian Bar a mu- 
tual Law Provident Fund be created and the offer of Mr. J.N- 
Roy to submit a scheme therefor be awaited for consideration. 

| {a j 

8. Thatin view ofthe considerable delay inconvenience and 
expense occasioned to the partiesin appeals tothe Privy Council 
sitting in London, and the unsatisfactory nature of its constitutidb, 
this Conference is of opinion that the time has now come for the 
establishment of a Court of final appeal in India including therein 
Indian Lawyers of enfinence and that the Government be moved 
to take immediate steps to establish it. 

9. Thatin view of the divergence of views and practice occa- 

sioned by the establishment of independent High Courts in the 
several Provinces of India, and the inconvenience, confusion and 
insecurity to person and property arising therefrom, this Conference 
is of opinion that all the existing High Courts be amalgamated into 
a single High Court for India, and all its Judges recruited from the 
Bar as in England, the existing arrangement as to their venue and 
powers being left undisturbed except when influenced by considera- 
tions of public inconvenience, 
. 1o. That this Association feels convinced that in order to in- 
sure certainty and uniformity in their administration, and minimise 
their anomalies and anachronisms, as also to secure their healthy 
growth in keeping with the modern requirements of society the 
personal laws of the Hindus and Mahomedans be simplified in de- 
claratory codes to be settled by a law commission to be appointed 
for that purpose. 


111 x 


a 11. That the following gentlemen be and are hereby appointed 
provisional office bearers and members of the Indian Bar, with 
powers to do all things necessary to execute the purpose of this 
Conference. (Wames to be selected by the Provincial Committees), 

12. That the next Law Conference be held at such time and 
place as may be decided upon by the Provincial Law Conferences 


jn consultation with the General Secretary. . 


opel? 
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l CONFERENCE OF VAKILS AND PLEADERS OF BENGAL A. 
3 ; AND ASSAM. 


' The first conference of vakils and pleaders of Beagal and Assam 
was held in the hall of the Indian Association, Bowbazar Street, 
-on the 13th and r4th February last under the Presidency of Babu 
Basanta Kumar Bose, Vakil, High Court. There were about 400 
delegates present from the different districts of Bengal and Assam. 
Considering the short time within which the Conference was ar- 
ranged it is gratifying to note thatit was after all a successful func- 
tion. The debate was very interesting and lively all throughout. 
The speeches of Babu Dwarka Nath Chakcavarti, Chairman of the 
Reception Committee and of the President, as also the resolutions 
passed by the Conference are given below : í 

Speech of th: Chairmas Reception Committee — 

Brother lawyers and delegates— 

We all deeply regret, the absence from this meeting of Sir Rash 
Behari Ghosh, owing to illness and no one regrets it more than 
myself. We hope this great’ Lawyer who is a tower of strength to 
our body, will soon regain his health and we shall be benefited by 
his advice and guidance for many a year yet. I thank you sincerely 
for the honour you have done :me by asking me to be the Chair- 
man of the Reception Committee on this occasion, 

Gentlemen, on behalf of the promoters of this meating I accord 
‘you a cordial welcome and invite you to proceed to your work. 

Before, however I resume my seat, I wish to say a few words as 
to the business which has brought us here to-day. The lawyers in 
Bengal form a large and influential body, in fact it has been said 
not as a compliment, that India is governed by Vakil Raj. It is 
perfectly true, that our body exercises gręat influence in the coun- 
try, and this is rightly so, Our body is composed of mcn, who are 
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: | . ; 
all educated in the University and who represent the best intellect? , 
and culture of the country. Naturally therefora such a body, come f "6 
posed of members who live and move ia the midst of the JAKA 
nity and are drawn from all classes of our society, exarcis33 a 
powerful influence on the various activities of the social organist- 
tion, Almost all movements whether political, social, or moral are 
not only initiated but very largely guided by us, Our responsibi- 
lity, therefore, is very great. Hitherto our activities have not been 
directed on an organised method and there cannot be any doubte 
that action taken by a united and organised body would be much ° 
more methodical, SERN add therefore more useful, In the 
modern economic struggle, every profession has its own association. 
Combination for acdmmon purpose creates an esprit de corps. 
You are well aware what a power the labourers have acquired in ‘ 
England by organisation, In England every branch of the legal 
profession has its own orggnisation. The want of an organised 
body for the Legal profession in Bengal was felt long ago and the 
recent movements in this line elsewhere have brought the matter 
more ‘prominently before uz Tha objzct of those movements 
which havea wider scop» cannot be acheived unless we have 
Provincial Legal Association; ‘to form the Branches of an All 
India Legal Organisation. In the Vakil? Association in the 
High Court and the bar associations in the D.stricts, Subdivisions, 
Munsiffie, we have the + branches ready formed and grown, to be 
united to a great trunk to form a complete body of the members of 
these associations. The local association can only regulate local 
matters, but to foster the interests of the profession, as a whole, 
we require a Provincial Association to which should be affiliated 
ali the branches. As to the aim and obj-ct of this organised body, 
I wish to indicate only some of the most prominent matters before 
you. 

e Qur object in uniting is io improve ourselves to defend our 
rights and privileges but not to gather strength for purposes offen- 
sire. First of all we have to see that the members of our profes- 
sion are fit and proper persons. Until we get the privilege of 
cducating and edmitting members to our own profession, as the 
1 rofession has in England, we must accept those who are enrolled 
under ths existing educational systen. Batonas of our aim; dad 
objects should be gradually to get the privileges whic’ the English” 
bar enjoys of calling their members themselves, 

Then we have to see that those who are members of this pro- 
fession should follow the rules of professional honour, integrity and 
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z efiqdtte. The disciplinary power exercised by the High Court 
Ne in their very nature very difficult to enforce. Discipline, can 
be better enforced and maintained from within. We can do a 
gopd ‘leal by combined action,.even without statutory power to 
* maintain the high character of our profession. The reputation of a 
body of professional men is as valuable an asset asit is to an 
individual. 
» You are well aware that the members of our profession have to; 
< appear before judicial Officers of all grades not only in judicial 
rank but of judicial temper and net iMfrequen ty of judicial vaga- 
ries, Itis practically impossible fora young member of our pro- 
fession, when he is unjustly treated or even insulted by an officer, 
“before whom he has to appear daily, to take measures to obtain 
redress on his own initiative and risk and responsibilty. Here, 
support and help from the organised. body is required to protect 
our body from oppression. bi ` 

It would also be the duty of our association to consider the bills 
proposed for legislation and give our opinion on them and also to 
suggest measures which we thiok are necessary not only in the in- 
terest of our profession but generally for the better administration 
of justice in the country. 

Our body must take part in all matters of judicial reform. You 
are aware, Babu Surendra Nath Roy carried a resolution in the 
Bengal Council for the establishment of a City Court in Calcutta. 
What has become of this? No body knows, and all that we know 
is, that it has been indefinitely shelved. Apart fron question of the 
exorbitant nature of the costs in the Original Side of the High 
Court, the establishment of such court is a necessity in this great 
city, for speedy and easy administration of justice in cases of a 
limited value. 

G2ntlemen, apart, from the legislative enactments with reference . 
to the administration of justice in the country, the rules framed by 
the High Court play a very important part in it. The cost of litiga- 
tion has risen to a very high level indeed, and any further rise will 
be detrimental to the interests of its due administration. Already it 
is the rich man’s luxury, and a very handy weapon to -oppress the 
poor. Make it costlier and you shut the poor out. You are aware 
the mode of the eervices of summons is costly and unsatisfactory. 
The cost of printing in the High Court is already very heavy and 
threatens to be heavier still. The members*of our body are in direct 
touch with the litigants and have direct information in all matter, 
affecting the litigant public and, our views, respectfully placed before 

2 


. 


14% ‘THE CALCUTTA LAW JoORNAL, ° "[Voue XXXII, 


formation, When this body has been formed and you have set 
work, you will only wonder how you did so long without a body 
like this. e : ri 


Gentlemen, we are entering into a new chapter in our political e 
evolufion. In this general progress, we ‘must also be watchful to 
claim our rights and privileges. In the past, sometimes our right to 

l the seats of the High Court has been overlooked, our right to æ 
seat in the Calcutta Small Causes Court and the Presidency Police * 
Court ignored. But we had ino “Organised body to enter a protest 
on our behalf. An individual cannot attempt what an organised 
body can accomplish. The question of’ the appointments to. 
the District Judgships and Subordinate Judgships from the bar 
remains to be solved. In this we must advance our claim and pies 
for our legitimate share. . s 


the High Court, will, at least, be helpful in T first hand jp Yo 


In the Council Chamber we have no recognised position at all; 
Look at the English Legislature. The Lori Chancellor presides over 
the House of Lords. Tae Attorney-G:aerd aad Solicitor-General 
have. recognised positions in the government of the country. We 
must formulate and press our claims. Trained lawyers of high 
professional eminence in the Province, must, in course of time, have 
a recognised position in the Legislature of the country. 


We have been kept out, I submit, most arbitrarily kept out of 
the bar of the Original Side of tha High Court itself. Many of us 
are not perhaps aware, that Sir Barnes Peacock intended to enrol 
some of -he leading Vakils as advocates, but for reasons bast kno wo 

_ to thems: as, the offer was refused by ouc leaders. But you know 
that all ou- recent endeavours to get only a limited privilege in thit 
respect by the lead:rs of our bar, have been frustrated by strenuous 
opposition from interested quarters anl our prayers have fallen 
upon no willing ears. 

zatlemen, this anomaly must bə renoved and it caniot be 
removed, unless we make united and persistent attempts for redress. 
There was a time when the Original Side of the High Court, as it 
existed as the Suprema Court, needed advocates trained in English, 
Law and they were avaiable only from the bars of the Waited. 
Kingdom. The Indian, who sought enrolment, had to go to Eag- 
land to bs called to the bar. Have wa moved with the times? 
No. Why? Mainly becaflse those who have vested interests and 
have the.monopoly, naturally, resent intrusion into their special 
preserve. This.bar, keeping the sons of the soil outside the pale 
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“of the Original Side of the High- Court, not because they are in- 
mpetent but because they are Vakils and have not crossed the 
kalapani, should be broken down —the anomaly removed, A 
vetgtan vakil is a learned j junior to Mr. so and so, a barrister of 
yesterday. 


Why should it be necessary for our youngmen, to go to England, 
for legal education at all? Apart from the question of heavy 
expenses, there are other weighty reasons also. It is inexgedient 

‘or undesirable to send our youngmen to England, for enrolment 
to the English bar. A youth during a short sojourn ina foreign 
country, in bis impressionable age, is more likely to imbibe the 
vices of.a foreign society, than to acquire its virtues. Examples are 
“not rare, which prove the truth of this proposition. We know 
that the question as to whether Indian youth should go to Eng- 
land as they do in such a large numbef year after year has been 
raised in England. Onthe 4th December 1918, Mr. H. N. Sen, 
a barrister who is now practising before the Judicial Committee of 
the Privy Council, wrote to the Secretary of the Vakils’ Association 
a very interesting letter. 


Mr. Sen was a vakil and then went to England and was called to 
the Bar. He is well known to many of you as he served asa pro- 
fessor in the University Law College. Although a Barrister, he 
had not forgotten his debt to our body and is always ready and 
willing to sympathise with us. He wrote as follows :— 


“Dear Sir, 


The war has carried away many old landmarks, 


The English mind is free to think of other matters as well and 
it is being asked :—“ Why should Indians come to this country 
to be called to the Bar here.” A very high authority, if not the 
highest (1 cannot name names) has said. “ They need not”, The 
condition of the Barristar Bar was what prompted necessity of an 
Advocate-General being sent out from here, and not to redeem the 
situation created by Dr. Kenrick. 


People say thatin ability, character and education, members 
of the Vakeel Bar are quite competent to hold brief on the Origi. 
nal Side, and that the “°Marhatia Ditch” shibboleth ought to 
disappear. The association of Hon’ble Mr. P. C. Mitter with Mr. 
Justice Rowlatt created a good mes: 


I think, instead of moaning before “a full court at Calcutta, 
you shotiid send a small deputation of yours here. Who Knows 


° 
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Privy Council. 

Some of you have been to this country sight-seeing. Ifa dépu- 
tation of 2 or 3 members reach here in October when Michae]mas 
term begins, surely they will havé time to go back in time to resum®& 
their practice. 


they may catry away with them the hi ‘of ay 


\ 
I have the honour of sharing chambers with a Bencher of one 


of the Hon'ble Inns of Court, my humble introduction to him 
might set the stone rolling. s 


e 
Your deputation will seefwha fine types of men the Judges of 
this country are, not-from hearsay, but from personal contact. 


I am sure you will not only have thetsymoathy of Sir Lawrence 
Jenkins alone, but many eminent Judges of the Highest Court of 
appeai in this country.” The gentleman of the highest authority 
mentioned by Mr. Sen is Lord Haldane, the then Lord Chancellor 
of England.’ No action was taken by ús in that direction indi- 
cated,—one of the reasons being, that we had no organisation t9 
deal with such a large question. — 


I think the time is ripe that strenuous efforts should be made 
not only, as has been suggested,.to provide means for entrance into 
the English bar, without going to England, but I venture to submit 


that we must deal with the question in a more comprehensive man-' 


ner. Means should be devised to supply all our needs from India. 
We may not Bave yet, our Inns of Court, but our ultimate aim 
should be their establishment here. In the meantime other means 
of education may be adopted. 


The present status of high dignity and authority, was acquired 
by the Inns of Court in England, after’ centuries from a very hum- 
ble begioniog. They seem originally to have been associations 
of the apprentices (apprentice ad legen), a name, which is found in 
use, at the end of the 13th century to, denote those legal practi- 
tioners, who were not sergeants-at-law (servi.tentes ad legen) but 
from whose ranks the sergeants were chosen. They lived in certain 
inns or hotels near the City of London. This was their humble 
origin and may we not hope, that our present body, in future, may 
mark the historical origin of the development of the Bar in Bengal. 


Gentlemen, the question of the establishment of a Superior 
Court of Appeal in India, in the place of the Tudicial Committee, 
is also one, which shall have to bə carefully considered. There 


are weighty reasons to he advanced an 99th sides, but in my humble 
A i 
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epinion, it would be*impossible at the present time, to think of ob- 
irêng in India, Judges of the calibre of the Lords of the Judicial 
Committee. The Judicial Administration in India, would be de- 
ptived of the great advantage, of the final correction of errors, com- 
ngittetl here and also of the still *greater advantage, of the high 
judicial level at which the administration of the law is maintained 
by the few decisions of the Judicial Committee. But we must think 
of a time when the Judicial Committee may be replaced, by a High 
Trtbunal in India, exercising final appellate jurisdiction, over all 


“the High Courts, Chief Courts and Chief Commissioner’s Courts 


in India and Burma. Time must come when we may bave veteran 
Judges selected from the various High Courts, who may constitute 
that Court and exercise final furisdiction not only in civil matters but 
also in criminal matters of some important or limited nature. 

The time at my disposal is short and I have briefly indicated, 
only some of the matters, which justify, the, necessity of a body, 
which you are going to form and also I have very shortly referred 


to some of the matters you have to deal with. 


Gentlemen, the legal profession, to which we have the honour 
to belong, will exist in all countries having a claim to an organised 
and civilized society. 


I do not claim for our body monopoly of wisdom and virtue but 
there is no debying that we have a substantial share of them. Look 
at the National Assembly of any couatry and you will find tbat the 
members of our profession occupy a high position every where. 
It is a matter of pride to us that the retiring Viceroy wasa Law- 
yer and the Viceroy-elect has attained his high position througk 
the profession to which we belong. Before I sit dowa I shall re- 
mind you of a passage in the Judgment of Lord Brougham, one 
of the greatest of the Lord Chancellors, who occupied the Wool- 
sack, . It runs thus :—' The interests of Justice cannot.be up- 
holden, the administration of Justice cannot go on, without the aid 
of men skilled in Jurisprudence, ia the practice of the Courts, in 
those matters affecting rights aad obligations which form the sub- 
ject of all proceedings.” Another great Judge in delivering his 
Judgment in a case is reported to have said. “ There is nothing 
which has so great a tendency to secure the due - administrations’ 
of justice, as having the Courts of the country, frequented by 
gentlemen, eminently qualified by their education and principles 
of honour.” These few weighty words appraise your worth and 
quality. dn this country you, | gentlemen, who occupy that privi: 
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leged position and it is your duty to qualify yqurself to ‘dischi, 

` your responsible duties and to uphold the honour of your "bag 

We meet here to-day to organise a body of the members of tHe 

` legal profession, one of the main objects of which would be to 
make every member of our profession worthy of the body to which 
he belongs. Our motto is “ Self-improvement and self-protection. ? 
I again offer our hearty welcome to the delegates, who at great 
sacrifice of time and personal convenience, have been good enough, 
to attend this conference, at such an inconvenient time. ° 

The omission of the first two items on the agenda paper requires- 
an explanation from me. Wor reasons which it was unnecessary 
for me to disclose here, it was thought inexpedient for me to call 
upon Hon'ble Sir Syed Shamsul Huda to open the conference. He 
has given us sufficient encourag8ment by his presence here. Sif 
Syed Shamsul Huda since he left us has occupied some of the most 

eminent positions open toa native of this country and wherever he 
has been, he has never teased to be one of us. He always enjoyed 
our confidence, respect and if you permit me to say so, our affec- 
_ tion. I thank him on your behalf for his presence here. 
Speech of the President of the Conference :— 
Brother-delegates, 

I must tender my thanks for having elected me as your presi- 
dent, although, I feel, I do not dezerve the charge you have im- 
posed upon me. I can attribute this favour to your feeling of affec- 
tion for me, for which I shall.always remain grateful. You will 
agree with me when I say that it would have given us the greatest 
pleasure to see in.my place that eminent lawyer, who is now lying 
illin bed and whose absence from this conference we all deplore 
but whose recovery from illaess we all heartily pray for. He would 
have been the proper person to trace the history of the legal pro- 
fession in all countries from very ancient times down to this day. 
He would have told yoa how and why the Indian Bar was restricted 
to the Company’s Courts and the Supreme Courts were reserved 
exclusively for members of the English Bar. He would have said 
something about the Bar in England and America ahd the Continent 
of Europe. But this is the path of angels which I dare not tread 
upon. I have not the ability nor the learning to discuss these 
matters in all their bearings, < 

Gentlemen, you are aware that the legal profession existed in 

. this country in remote antiquity. Itis mentioned by Vrihaspati, 
Katyayana and Vyas in their Institutes and also in Buddhist books, 
It will be sheer pedantry to quote original texts here, 6 


` 
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gr In ancient Greece, there were lawyers, many of whom were 
e° Nang great and illustrious. We baveit on record that Demos- 
thenes, one of the greatest orators that the ancient world produced, 
was a member of the legal profession. He wrote pleadings and 
ergied cases in court. In Rome the lawyers were called advocates, 
though that word had a more extended meaning. As in Greece 
the greatest orator was a lawyer, so in Rome we find the greatest 
orator to be alsoa lawyer. Cicero appeared for the prosecution 
when Catiline was charged with conspiracy. He also “pleaded the 
‘cause of Sicily against Verres" and Tycitus, the greatest of Roman 
historians, in conjunction with Pliny* appeared before the Senate 
and “thundered against the oppression of Africa.” 
e So we find that Ancienf Indie, Greece and Rome had lawyers 
who used to conduct cases in court and it isa matter of infinite 
pride ta our profession that such men as Demosthenes and Cicero 
were members of our profession, The greatest of English orators, 
Edmuad Burke, kept terms atthe Temple though he was never 
called to the Bar and the greatest of English poets was articled to 
an Attorney. Greater names than these no profession can boast of. 
So though we may be insignificant people individually, we belong 
to one of the most important branches of learning which could 
boast of such illustrious names. 

That the profession of law can boast of great authors and states- 
men isa well-known fact. Jaffersen, who drafted the American 
constitution and was the third President of America was a very 
successful lawyer. He had sixty-eight cases before the Chief Court 
of his Province in the first year of his practice, twice the number 
in the second year and 430 cases in the fourth year. Abraham 
Lincoln, perhaps the most liberal-minded and benevolent President 
of the United States, was a lawyer. In France there were success- 
ful lawyers who became eminent statesmen. It is enough if I 
mention only two names.—Thiers, the first President of Third 
Republic and President Poincare who retired only last year. Even 
Voltaire, tha greatest of modern European authors, who dominated 
the eighteenth century was a student of Jaw, though he was not 
called to the Bar. So we find the greatest poet and the greatest 
author, and the greatest orator in modern Europe to be students 
of law. Even the illustrious Leibnitz, who disputes with Newton 
the discovery of Calculus was a Doctor of Law. Was not Lord 
Bacon a successful lawyer and a great auther to whom the world 
owesso much? Ido not wish to refer to the names of illustrious 
Judges, adthors of well-known treaties of law or lawyers successful 
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in this profession as they are familiar to you. I‘shall however men-* 
tion two names. Trebonian was commissioned by Justinian” 
draw up and codify the system of Roman law, a law which is the 
foundation of every system of lay in Europe and Ametica. fhe 
other name is that of Grotius, the celebrated Dutchman, who wa? 
the founder of the modern system of International Law, which has 
to a great extent humanizzd the laws of war and mollified its 
horror. ` | a 

Gentlemen, coming ‘nearer home, we find that with a few excep-, 
tions the Indian members of theExecutive Councils were lawyers, 
and to crown everything the nobleman who is coming here to pre- 
side over our destinies is a successful lgwyer and an eminent Judge. 
In fact, we are coming to the reifn of law, as lawyers like Asquith 
and Llyod George have directed the destinies of the British Empire 
and Lord Reading is coming here to contro! ours. 

Lord Reading bas said that by going to India he was 
not forsaking or abandoning the pursuit of justice but was 
rather going to pursue it in larger fields and where the road 
is not certain or so well laid. Noble words these. And 
we expect the barest justice and nothing more. And in this con- 
nection, gentlemen, we congratulate ourselves that our profession 
has supplied to the Government of India its Law Member who by 
reason of his generous sympathies and broadminded statesmanship, 
will, I am sure, lend us a helping hand in our struggle for 
upliftmert. 

Lawyers are a much abused class both in this country 
and in England. All the same it is lawyers who have proved 
themselves the most capable adminstrators, in every department 
of State, be it the executive, judiciary, civil or military. lt is 
the lawyers alone who have saved the world from military 
domination and it is the lawyers who can save the world from the 
catastrophe of anarchical class-war that is now raging throughout 
Europe. Lord Birkenhead recently remarked that Germany, Russia 
and Turkey are the only countries of any importance in which 
the lawyers did not exercise a great influence during the great war. 
ʻA well-trained lawyer,’ said Sir. Edward Clarke at the banquet at 
which Mr. Asquith was entertained by the Bar on his appointment 
as Prime Minister in 1908, ‘may sometimes call himself a Radical, 
but he is never a revolutionist.’ Tbat is most profoundly true, 
and its truth ‘is likelyeto be demonstrated most clearly in the diffi- 
cult times before us. The lawyers exercise the greatest influence 
in the most democratic countries, Both in the United States and 
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aif France the ofice of President was held by a lawyer throughout 


ə war. In England which in spirit if not in form is one of the 
most democratic countries of the world the office of Prime Minister - 
was held first by a Barrister and subsequently by a Solicitor, while 
jn tfe Colonies nearly all the statesmen who helped to preserve the 
Empire from dangers that beset it, such as General Smuts, Sir 


` Robert Borden and Mr. Hughes have been practising members 


of the legal professions. It is the lawyers to whom the country 
nfust look for its bulwark against the movement of lawlessness which 
‘has submerged a great part of Europe and the menacing reverbera- 
tions of which are being heard evef at the gates of our country. 

The Arabs who extended their sway over western Asia, Northern 
Africa and a part of Europe*had a system of law of their own which 
prevails in all Mahomedan countries and they had professional 
lawyers in their country known as Vakils, though that word really 
means an agent, and not necessarily alaw agent In England, 
the Inns of Court came into existence in the thirteenth century and 
none but qualified men could appear in courts of justice to conduct 
cases. Similarly Attorneys came into existence in the time of 
Edward I and only qualified men could act as such, 

Ia Continentat Europe where the laws and customs of Rome 
have prevailed with. some modifications we have Advocats just like 
the Roman Advocates and Avoues who constituted the lower branch 
of the profession. 

Toe earliest enactment regarding vakils and pleaders is Regula- 
tion VII of 1793. It is a very interesting enactment. Its preamble 
states that litigants were being assisted by either paid servants who 
did not know the law or the practice of the courts, and by pro- 
fessional vakils, who, although they were better acquainted with the 
practice of the courts, were wanting in the knowledge of the laws 


: and regulations of the country. It is, therefore, necessary to create 


a profession of law and to enact rules concerning Vakils and 
Pleaders, the two words being used as synonymous terms. 

| As the profession was created from people not learned in law, 
and not accustomed to regularly practise in the courts, the rules 


‘laid down by this enactment were very strict. It authorized the 


Sudder Dewany Adawlat to enrol pleaders for all the Company’s 
Courts. Their retainer fee was fixed at 4 annas which bound the 
pleader, to carry on the suit, on pain of dismissal, for refusal or 
omission to do so, The parties had to furnish security for their 
pleaders’ fees ‘according to a scale ‘mentioned i in this Regulation 


“and no pltader could accept any extra remuneration, the punish- 
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ment being suspension or dismissal. The fee for filing a petition . 
was 4 annas, provided it were not a petition in the suit itself inf e. 
which the pleader was engaged. No fee according to the scale was 
payable before the decision in the case. Punishment for encourag- 
ing litigious suits was suspensio or dismissal and for delaying a 
suit for the pleader’s own advantage was dismissal. Pleaders in 
one court could not practise in another court without the permis- 
sion of the Sudder Court. If a pleader was obliged to absent 
himself from court on account of indisposition he was bound to& 
notify it to the Registrar of the court. Segtion 32 enacted that ° 
‘Of a.cause was brought on for Haring or the court shall have 
ocdasion to make any enquires of him respecting it, and the pleader 
shall not be present in court and his absence shall not be caused by, 
indisposition, or if it shall have proceeded from indisposition and he 
shall have omitted to notify his inability to attend tothe Registrar, 
the court shall fine him fog the first ofence Rs. 50, for second 
Rs. 100 and for the third he shall be dismissed from his office.” _ 
What would have been our fate if such a rule had been in force 
to-day and we were engaged in two cases going on at the same time? 
The most extraordinary provision was that all pleaders must be of 
the Hindu or Mahomedan persuasion. : 


This Regulation and the corresponding Regulations in force in 
the other parts of the Bengal Presidency were repealed by Regula- 
tion XXVII of 1814, a consolidating Act for the whole of Bengal. 
It is almost a verbatim copy of the repealed Regulations with slight 

| modifications and additions. A plzader became liable to dismissal 
for gross profligacy or misbehaviour in his private conduct,— 
certainly an astounding provision of law. Pleaders could not settle 
with clients for less than the prescribed fee. Théy were liable to 
censure or dismissal if they introduced personal abuse of the 
opposite side or his pleader, or made unnecessary addition or re- 
petition in the pleadings or failed to examine the documents before , 
they were filed or failed to ascertain from their clients the specific 
points to be proved by each witness before he was cited to give his 
evidence. The dreadful section 32 of the old Regulation imposing 


} penalties for absence was re-enacted. Pleaders could give legal 


opinions in writing and charge remuneration therefor, according to 
a scale provided inthe Regulation, and they were liable to dismissal 
for giving a dishonest opinion, No pleader could appear in any 
criminal court without the permission of the civil judge. 


Regulation XII of 1833 abolished the religious test as, regards 
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the Sugder Court aad all persons otherwise qualified could be enrol- 
1&4 ts pleaders of that court, 

The next important enactment relating to pleadersis Act I of 
1846 which made three important innovations : (1) people of any 
gatidhality or religion were eligible to be pleaders. (2) Barristers 
enrolled in any of the Supreme Courts were as such entitled to 
practise inthe Sudder Courts, and (3) pleaders could enter into 
agreement with their clients about their remuneration for profes- 
sfonal services. 

There is a story explaining the reasap why pleaders were allowed 
to enter into contracts regarding “their remuneration. Under the 
Regulations, parties had to furnish security for their own pleaders’ 
fges. This security almost*® always consisted in a cash deposit. 
After the case was disposed of the pleaders became entitled to their 
fees. The pleaders of the Sudder Dewany Adawlat usually allowed 
their fees to accumulate and drew from the office the whole amount 
due to them for all their decided cases one day. Consequently the 
senior pleaders drew very large amounts just before the Puja vaca- 
tion. In those diys thera wera no currency notes and all payments 
were in specie. On one occasion the carters who came to the 
“Suddjer Court to carry the specie quarrelled amongst themselves 
and the noise attracted the notice of the judges, and wrote to the 
Government not to compel parties to deposit the fees in court 
which Caused the disturbance but to allow parties to settle the fee 
with their pleaders and to pay the same privately and not through 

the court 


This Act was followed by Act XX of 1853 which authorised 
Attorneys to practise in the Suddcr Court. 
The next important enactment was Act AK of 1865 which 


authorised the High Court to make rules for the qualification of 
Pleaders and Mukhtears, and the Revenue Board was authorised 
to make rules regarding the qualifications of Revenue Agents. 
This Act did not apply to Advocates of the High Court which 
court was authorised to make rules for the qualifications of Mukh- 
tears practising in its Appellate side. 

The next Act on this subject is Act XVIII of 1879 which is 
stillin force. It embcdies and codifies the law onthe subject. 
It enables all Barristers, Vakils and Attorneys of the Chartered 
High Court to practise in any of the court subordinate to any High 
Court in India. Section 4 of the Act “disqualifies Vakils from 
appearing,in the Original Side of the High Court, 
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Gentlemen, I haye placed before you a short history of thé . 
evolution and development of the legal profession in Bengal. . 

Now I wish to say a few words about Barristers and Attorneys 
in this country. 

In 1774 when the Supreme Court was established in Calctttta,, 
Barristers and Attorneys only were permitted to appear before the 
court to conduct all litigation. The Supreme Court was called the 
King’s Court in contradistinction to the Company’s Court where 
Indians were permitted to practise. At first very few Barristers 
were permitted to be enrolled in the Suprema Court and I have‘ 
heard that only twelve Attorneys Were allowed to practise. Conse- 
quently the emoliments of the attorneys were very large. Their 
number was limited and the procedures of the court in those days 
was very dilatory. As Enelish law and procedure obtained there, 
the cases were dragged on to an interminable length, The case of 
Jarndyce v. Jarnayce was npt so costly and ruinious to the parties 
as some of the Chancery cases here in Calcutta. In fact, a large 
number of such cases of very long standing were pending when tne 
High Court was established in 1862 and they got their quietus 
under a new rules of practice. 1 can cite a case which was 
more costly and tedious than Jarndyce v, Jarndyce, It was the 
partition case of the Ranaghat Pal Cbaudhurys which cost 95 lacs 
of Rupees and enabled three out. of the twelve Attorneys of the 
Court to retire in affluence. 

The Barristers practising in 1846 were all Englishmen and the 
Attorneys practising in 1853 were also Englishmzn with the sols 
exception of Babu B:nimadiad Banerji earollzd ia the previous 
year wh) is supposed to b2 the first Indian Attorney-at-Law, but 
the Vakils were all Indians. Was that the reason why Government 
authorised Barristers and Attorneya to appear in the Company’s 
Courts as well as in the Supreme Court, but the Vakils who were 
and are mostly Indians were never allowed to practise in the King’s 
Court ? And although the Supreme and the Sudder Courts have 
been fused into one court still the old distinction prevails and 
Barristers and Attorneys can practise in the High Court ia all its 
sides but no Vakil can practise in the Original Side and the 
High Court Rules permit a Vakil to appear in an appeal from the 
Original Side only when a question of Hindu or Mahomedan Law 
is involved in the case, a privilege which no Vakil had ever had te 
good fortune to exercise, 

Now, gentlemen, | fail to see why a Vakil should be Setane 
from practisfng in the Original Side of the High Coutt. The ` 
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‘Barristers and Vakfs have almost identical examinations in law, 
‘af Vakils are bound to be graduates in law and some of them were 
and are as great lawyers as any Barrister who practised in this 
country. Was Sir Bhyashyam Ayaugar or are Sir Rashbehary 
eGhésh and Sir Asutosh Mookerje8 and some other distinguished 
lawyers inferior in legal attainments and forensic abilities to any 
Barrister practising in India? The only reason of this invidious 
distinction is that the Barristers are Members of the English Bar. 
fn support of my argument I may cite the provision of the law 
“which enacts that the Chief Justices yof all the Chartered ` High 
Courts and the Presidency Small Vatise-Courts must be Barristers, 
and though Vakils were’ eligible for a judgeship of the Calcutta 
Small Cause Court since thå year, 1882, nota single Vakil has yet 
been appointed as a judge of tbat court. : 


It might be argued that the Vakils in those days were not 
familiar with the English law and oroce@urg, and therefore were 
not permitted to practise in the King’s Court. But, were the Bar- 
risters and Attorneys of those days familiar with the laws in force 
in mofussil and the Regulations of Government? If the Vakils 
were disqualified for their ignorance of English Jaw and procedure, 
with the progress of culture and education the old order has chang- 
ed and now one uniform system of law and procedure obtains 
throughout Bengal and all students of law are taught Roman and 
English Laws in the Calcutta University, and yet the same disabi- 
lity still prevails. , 


antlemen, we have a right since the inauguration of the 
Reforms to expect that India will be governed for the benefit of 
Indians first and of Englishmen afterwards.. The time has not yet 
come for saying that India is for Indians, but that should be our 
goal and we must insist upon our right to appear and plead in all 
courts in India without being compelled to cross the seas and lose 
our caste which to an orthodox Hindu is worse than death. 


So much for the attitude of the legislature towards Vakils. Now 

a few words about the attitude of the High Court towards them. 
About fifty years ago a question of precedence arose between Mr. 
Monomohun Ghosh, a young Barrister and the Senior Government 
Pleader Babu Anukul Chunder Mukherji who was thought fit to be 

. elevated to the Bench next year. The Court by a majority decided 
in favour of the Barrister. The Chief Jugtice Sir Barnes Peacock 
then offered to enroll some members of the Vakil Bar, as advocates 
but unfdrtupately the offer was declined. TheVakils have often writ- 
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ten to the Judges to make rules for the admissiow of Vakils of cer- 
tain standing as advocates but no favourable reply has yet been te” 
ceived from the Court, though some years have passed. In Madeas 
and Bombay, the High Courts have made rules under which Vakils 
can be enrolled as Advocates but” such a thing cannot happeft ins 
Calcutta. Under the rules of the Calcutta High Court all Attorneys 
of three years’ standing are entitled to be enrolled as Vakils, but no 
Vakil can become an Attorney without serving articles in the usual 
way. So you see that Barristers can practise in all sides of thè 


High Court, Attorneys can gct in the Original Side of the Court’ 


and plead in the Appellate Side After three years’ practice in the 
Original Side, but no Vakil is permitted ever to appear in the Ori- 
ginal Side. This is a just grievance whith ought to be immediately 
tedressed. The attitude of the High Court towards the Vakils is 
also reflected in the New Rules of Practice which have much low- 
ered their body in the estimation of the public. Fancy the High 
Court making a rule that no Vakil can enter the record room with 
a fountain pen in his pocket. These Rules were passed without 
consulting the Vakils who wanted to be heard before they were 
framed. Such is the attitude of the Court towards the Vakils. I 
have seen the attitude of the Court towards the Vakils half a cen- 
tury ago and I see what it is to-day. I have seen the Vakil Bar of 
half a century ago and I see it today. I feel despondent and I 
have heard people say that the Vakil baris doomed. Iam some 
times tempted to agree with this observation, but I hope, gentle- 
men, you will try your best to raise the status of the Vakil Bar and 
lift yourselves in public esteem. JI am sorry I am not much ac- 
quainted with the condition of the Mofussil Bar, but I believe that 
same remarks apply to it. I may refer to one particular instance 
of a District Judge wantonly withholding renewal certificates. We 
should, therefore, try our best to raise our status and position and 
safe-guard our interests. 


If it be said that Barristers get better education in the Inns of 
Court, what is there to prevent the University from imparting simi- 
Jar education in this country and the Legislature from establishing 
Inns of Court in India? Our law students have to devote three 
years to the study of law to pass the examination and their teaching 
is very elaborate, In any case itis strange that a Barrister of a 
month’s standing gets a privilege in the High Court of Calcutta, 
which the most eminent V&kil can never expect to obtain. This is 
an extraordinary state of affairs, . 
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. ° Iņ might be said that if the Vakils claim to be made Advocates, 
e° “tht pleaders of the Muffussil bar who are not entitled to be 
Vakils should be permitted to be so. This argument is unanswer- 
able; I would therefore, support the claim of the pleaders, whose 
ebufhber cannot now increase. “It might be argued that Barristers 
get better legal education than the Vakils and the latter get better 
education than the pleaders. My answer is that formerly Barristers 
had no legal education worth mentioning before they were called 
fo the bar. I believe keeping of terms was enough. Were the 
* Barristers of the rota Century and before worse than the Barristers of 
the 2oth Century. Similarly very Title legal knowledge was necessary 
for being enrolled in the Suddar Court and till 1864 Licenciates 
ein Law were enrolled as Wakils.| Now we have an elaborate system 
of teaching in law. In our time students never cared to hear what 
the law lecturer said in the class room, and no one devoted more 
than one year to the study of lay to pass his examination. Now 
our B L’s. have to devote 3 years to the study of law to pass the 
examination and their*teacbing is very elaborate. Can it be said that 
Vakils like Rama Prosad Roy, Dwarka Nath Mitter and Sir Rash 
Behar: Ghose are in any way inferior to the Vakils who are pro- 
duced by the present University mill ? 
The fact is that a lawyer gains his position by practice and not 
by obtaining a degree in law. 
Now you will permit me to say a few words concerning the ad- 
ministration of justice in this country. 
A member of the Civil Service on arrival in this country is posted 
in a District as an Assistant Magistrate and is invested with the 
` powers of a Magistrate of the third class. He lzarns criminal law 
and practice and when made a Joint Magistrate he still goes on 
with criminal work and learns Revenue business as well but ac- 
quires no knowledge of the law and practice of Civil Courts, But 
as there is no good law library inthe mofussjl courts, the officers 
have no means of acquiring lzgal knowledge and when*hey became 
Judges they are transferred or go home every 3 or 4 years so they 
cannot possess a large collection of law-books. In fact, with the 
exception of Mr. Justice Field I have hardly known a Civilian 
Judge to cite English cases or any English text-books. Yet these 
officers become Additional Judges and then District Judges, and 
hear civil cases including appzals from the Courts of Subordinate 
Judges, who are better trained and more experienced in civil law. 
This is an anomaly which prevails in India ; but notin the British 
Isles, Australia, Canada, South Africa or, I believe, in any other 
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part of the British dominions. The Privy Cofincil has spoken . 
highly of our Subordinate Judges. Still the old vicious system prêt ° “6 
vails of subordination of prominent Indian Judges, men who are ald 
trained and experienced lawyers, to inexperienced and ignorant 
members of the Civil Service. This” anomaly should cease and Sill » 
Judges should be recruited from the trained lawyers and from the 
rank of Subordinate Judges. It follows as a corrollary to this that 
tbe appointment should rest with the High Court, as is the case 
with the Munsiffs and Subordinate Judges. * 

These are the principal matters which I lave eee fit to 
place before you for your consideration. Other matters will come 
up before you in thé course of your sittings. 

It is therefore absolutely necessgry anti the time is quite ripe e 
that a well-organised League of Vakils and Pleaders should be 
formed to preserve their ‘honour, maintain their dignity and ' pro- 
mote their welfare. In these stirring times we are sure to be driven 
to the wall if we do not rise to the occasion, conserve our energies, 
concentrate our efforts and make common cafss against open and 
insidious attacks from privileged classes or castes. In these days 
. of go-aheadism we cannot afford to sulk in our tents. Itis a me- 
lancholy sight that when Labour is vehemently pressing for justice, , 
we who boast of being the leaders and the intelligentsia of the 
country are lagging behind. 

Gentlemen, before I resume my seat I desire to say a few words 
about the heavy cost of litigation in this country. Itis a principle 
of political economy that there should be no tax on justice. How- 
ever, unfortunately no country in this world follows this well-known 
salutary principle. Particularly in india which is one of the poorest 
countries of the world, the tax on justice ought; to be considerably 
reduced. The latest rules promulgated by the Calcutta High Court. 
I am sorry to say, have proceeded upon a principle which will lead 
to the denial of justice to many. They have doubled the Court 
expenses and have taken away the right of litigants to seek for jus- 
tice by enhancing costs enormously. 

Gentlemen, I am at the fag-end of my life. I do not expect to 
live to see the enlargement of the privileges of Vakils and Pleaders 
as the opposition will be very strong. But you should always pre- 
serve and insist that in India the children of the soil should have 
the first claim to all privileges and that India must be governed 

‘mainly in the interest of the Indians and that India must be a self- 
‘sufficient country in every respect. This SEENI to be me goal of 
every Indian patriot. 
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Resolutions passed by the Conference. 


a (1) That a League be formed of the various Associations of 
Vakils and Pleaders in Bengal and Assam, and that the constitution 
e of the League be as follows :— » 

I, Name: The Association shall be knownas “The Bengal 
and Assam Vakils’ and Pleaders’ League.” 

11. Objects : 

e (r) To take steps io improve the status and standara of the 
° profession, to promate a feeling of unity and esprit de corps amongst 
the Vakils and Pleaders of Bengat ang Assam, to safeguard and 
promote their interests and take organised action in all matters 
„2ffecting them. . 

(2) To take steps to improve the administration of justice, 
and deal where necessary with ‘specific cases of miscarriage of 
justice. 

(3) To consider any proposed legislafion and to take such 
steps in the matter ag may be necessary in the public interest. 

(4) To move the proper authorities for legislation or other 
similar measures on any subject or for changes in the existing law 
or rules of practice and procedure as may be required in the public 
interest. 

(5) To take steps to secure that the judiciary of the country be 
recruited from practising Indian lawyers. 

(6) To secure an effective voice in regulating the conditions of 
admission to the profession, 

(7) To consider cases of alleged professional misconduct and 
take such steps as the League may in each case think fit. 

(8) To establish a central organisation with headquarters in 
Calcutta and branches’ in other parts of Bengal and Assam to’ give 


"effect to the objects of the League, to hold conferences and meet- 


ings with a view to promote those objects and to co-operate with 
organisations or bodies having similar objects in other parts of India 
or elsewere. 

(9) To raise funds to carry out the objects of the League. 

(ro) To publish a journal or other literature in furtherance of 
the objects of the League. 

(xr) .To help to settle all sorts of disputes, as far as possible, 
out of Court, by arbitration. 


Ill. Constitution. 4 
(1) Membership — The unit of membership shall be the Asso» 


[¢iation-eof Vakjls, or Pleaders, by whatsoever name called, of any, 
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locality in Bengal and Assam. Each unit will hate to pay an ad: 
mission fee and a periodical subscription as may be prescribed By ° “e 


the League from time to time. e 


Until otherwise decided the admission fee and annual subscrip- 
tions payable by the associations will be on the following scale — 6 


Admission fee—Rs, 25. 

High Court—Rs. 300. 

Alipore—Rs. 150. è 

Each Dt. Headquarter Rs. 25. g 

Each Sub-Division—Rs. 16. ee 

Each Chauki—Rs. ro. 

Calcutta Police Courts—Rs. 50. 

` Presidency S. C. Court—Rs. so° bg 

(2) Zhe Council. 

(a) There shall be a @ouncil of the League which will transact 
its business and administer its funds. 

(4) The Council shall consist of members to be elected at the 
annual general meeting of the League in accordance with the follow- 
ing scheme :— 

Vakils’ Association, High Court ... 8 
All Associations of 24-Perganahs ... 4 
All other Associations of other Diets. 2 To be elected by the 


for each District, viz, one for the delegates of the several 
District Head Headqrs. and one units each delegate hav- 
for the Sub-divisions and Choukis. ing tor this purpose one 
Calcutta Police Courts ee vote, 
Calcutta Small Cause Court 


Asansol Bar Association er K 


All casual vacancies occurring between one election and another 
shall be filled up by the respective units, within one month of the 
vacancies failing which the Council are to fill up the vacancies. 

(c) A Council once elected shall continue in office until the 
next election. : l 

(d) Ten members of the Council present at any meeting thereof 
shall form a quorum. 

(e) The Council shall manage the affairs of the League by 
adopting general resolutions at their meetings. The Council shall 
meet together for the despatch of business, adjourn and otherwise 
regulate their meetings ds they think fit Meetings of the Council 
shall ordinarily be called by the Secretaries, on seven days notice, 
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e 
but gp a requisitton signed by any three members of the Council 
thé Secretaries shall be bound to call a meeting of the Council, on 
similar notice, and ifin any case the Secretaries fail to call the 
meeting within fifteen days from the date of the requisition, the 
sequisitionists themselves will be &t liberty to convene a meeting of 
the Council and the resolution passed in that meeting shall be 
binding upon the Council. 

(f) Questions arising at any meeting shall be decided by a 
majority of votes. In case of an equality of votes on either side 
the Chairman of the meeting shall have a second or casting vote. 

(3) Meetings of the League. ° + 

(a) An ordinary general meeting of the League shall be held 
ance every year at such tim& and place as the Council shall appoint, 
But the Council shall have power to call extraordinary meetings of 
the League, and, on the requisition of § units, shall be bound to 
call such meetings, at such times. and «places as the Council may 
determine. 

(b) For the ordinary meetings of the League, one month’s notice, 
and for its extraordinary meetings fifteen days’ notice shall be given 
to all units. 

(c) 20 units represented by delegates or proxies shall forma 
quorum. 

(d) At all General meetings of the League, each unit will have 
one vote where the number of its registered members does not 
exceed so and one additional vote for every additional 50 members 
registered on the rolls of the unit on the and January of the year in 
which the meeting is held. The vote or votes assigned to a parti- 
cular unit shall be exercised at the Meeting according to the opinion 
of the majority of delegates present representing the unit. Where 
the delegates representing any unit are equally divided in opinion 
the vote or votes shall not be exercised. 

(e) The President of the League shall ordinarily preside at the 
meetings of the League. In his absence any of the Vice-Presidents 
if present, will preside, and in the absence of the President and 
Vice-Presidents, the delegates shall elect a Chairman from amongst 
themselves. 

(7) The League shall have power to appoint a subjects com- 
mittee or any other committee from among the delegates to prepare 
matters to be brought before its General Meetings, Each mem- 
ber of any such committee shall have one yote at its meetings, the 
Chairman having a casting vote. The election to any, such committee 
shall be*in the manner provided for the election of the Council, 
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(9) At all General Meetings a resolution put ¢o the meeting shall 
be decided by show of hands unless a poll 1s demanded by at Last 
7 delegates or is considered expedient by the Chairmane of 
the meeting. Ona pcll being demanded it shall be taken in such 
manner as the Chairman shall dirèct and the result of the poll Shaly 
be deemed to be the resolution of the meeting at which the poll 
was demanded, i 

(2) In case of an equality of votes on either side, on a poll, 
the Chairman of the meeting at which the poll is demanded shdfl: 
be entitled to a second or casting vote. e i 

(i) A poll demanded ca thé*election of a Chairman or ona 
question of adjournment shall be taken forthwith. A poll demanded 
on any other question shall be taken atsuch time as the Chairmay 
of the meeting directs. 

(j) At the Ordinary General Meeting of the League, the Coun-, 
cil shall place for its consideration the annual report of the League,. 
the balance shest and the audited accounts and any other matter 
which can be dealt with by the Ordinary General Meeting accord- 
ing to these rules. i 

(4) Only such business shall be transacted at Extraordinary 
General Meetings as is mentioned in the notice calling such 
meeting. 


(4) The official year of the League shall be January to Decem- 


ber. 

(4) Office bearers : ~Taoe League shall have the following office 
bearers :— : 

(i) One President and five Vice-Presidents to be elected by the 
League at its Ordinary Annual Meeting, who shall continue to 
hold the offices until the next election, The President and Vice-: 
Presidents shall be ex-officio President and Vice- Presidents of the: 
Council also during the terms of their office. 

(ii) Two Secretaries, three Assistant secretaries, one Treasurer 
and two Auditors to be elected by each New Council from amongst 
its body at its first meeting, who snal! hold the offices until election 
by the next New Council, Vacancies in these offices occurring 
before the next election shall be filled up by the Council for the 
remainder of the term, All office bearers shail be ex-officio mem- 
bers of the council. 

(iii) The duties of the office bearers shall be fixed by the 
Council from time to lime. 

(5) Change in the constitution-—Any change in the constitution 
adopted ata General Meeting of the League shall be required to 
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he'congrmed at a Sifecial General Meeting’ to be held for the pur- 
e" posé.after an interval of at least one month. 

#2) That this Conference is of opinion that in view of the im- 
mense progress that has been made in this country in legal educa- 
tion find the eminence achieved by Vak.ls ard Pleaders in the pro 
fession as well as on the Bench, it is time that an independent and 
self-contained Indian Bur should be established in India, which 
shall not recognise any special privileges in favour of members of 
the English Bar as such. ° 
i (3) That this Conference is of opinion that pending the estab- 
lishment of a self-contained Indian Bar, the existing law and rules 
should be so altered that persons who are eligible to practise on the 
App late Side shall be entiifd topractise on the Original Side of 
the Calcutta High Court, and that Vakils and Barristers as such 
shall be placed on a footing of perfect equality. 

(4) That this Conference is of opinion thatin cases of misun 
derstanding between the Bench and the Bar, the Bengal and Assam 
Wakil» and Pleader» League, may at the instance of any Association 
affiliated to the League, take such action as it may deem fit to vindi- 
cate the rights, and maintain the dignity and independence of the Bar, 

(5) That this Conference records its emphatic protest against 
the recent uncalled-for and drastic changes in the Appellate Side 
Rules of the Calcutta High Court (notified in the Calcutta Gazette 
of the 15th September, 1920), in so far as they deprive the litigant 
public and the profession of valuable rights, and are calculated to 
close the doors of justice against the poor. 

(6) That this Conference is of opinion that no changes should 
be made by the High Court in the practice and procedure of the 
High Court or of Courts subordinate thereto, or by the Chief Presi- 
Presidency Magistrate or by the Chief Judge of the Court of Small 
Causes, Calcutta as to the rules prevailing in their respective Courts 
without previous consultation with the Bengal and Assam Vakils 
and Pleaders’ League. 

(7) That the Conference is of opinion that all officers exercis- 
ing judicial functions should be recruited from the legal profession, 

. (8) That this Conference expresses its strong disapproval of the 
policy, consistently followed so far, of ignoring the claims of Vakils 
and Pleaders in making appointment to the .Bənch of the Calcutta 
Small Causes Court and the Presidency Magistrates’ Court, and is 
of opinion that in future at least half the gumber of such appoint- 
ments should be filled up from among Vakils and Pleaders, 

(9) That this Conference is of opinion that steps should bg 

e 


44n THE caLctitta Law JoURNAL, , Von. XXXII. 
bd e 

taken for an early modification of the law so asto ensure that ate 
least half the number of Judges in the Calcutta High Court shod” 
be recruited from among Vakils, and that, until such modificatipn, 
appointments to the Bench of the said High Court from among 
members of the English Bar or of the Indian Civil Service sh8ulde 
on no account exceed the present statutory minimum. 

(10) That this Conference is of opinion that steps should be 
taken to give early effect to the resolution which was passed in the 
Bengal Legislative Council several years ago for the establishmeftt 
of a City Civil Court in Caleutta. . 7 

(11) That this Conferente requests and authorisies the Bengal 
and Assam Vakils’ and Pleaders’ League to take all neccessary 
steps to give effect to the foregoing Resolutions. < ‘ 


REVIEWS. 


Law of Alluviow and Diluvion by Trailokyanath Ghose, 
B. L. Vol. 11. Sarkar & Sons, Harrison Road, Calcutta, 1920.— 
The profession will extend a cordial welcome to the second volume 
of Mr. Ghose’s book which brings the work to a conclusion. 
This volume deals in detail with the topics included in sections 
4 and 5 of Reg. XI of 1825. Reference has been made to all the 
< relevant Indian judicial decisions on the subject which are very 
carefully analysed. References are also given to the more impor- 
tant decisions of the English Courts. The entire work of Mr. 
Ghose covers more than 7oo pages and furnishes a full statement 
and exposition of the various important problems relating to the 
law of Alluvion and Diluvion which baye hitherto come before 
the Courts. The index covers both the volumes and enhances the 
value of what must henceforth take rank as the leading text book 
on the subject. 

The Provincial Insolvency Act [Act. V of rg20] by A. C. 
Ghose, M.A., B.L., Calcutta, 192t. Published by H. Ghose, B. A, 
9-1 Gobinda Ghosal Lane, Bhowanipur, Calcutta, Price Rs. 4-8-0.— 
‘Mr. Ghose has rendered a service to the profession by bringing out 
this aunotated edition of the Provincial Insolvency Act, 1920. This 
‘Act inttoduces important modifications in the provisions of the 
‘Provincial Insolvency Act of 1907 and it is very necessary that 
ptactising lawyers should have a trustworthy guide on the subject. 
‘Mr. Ghose has brought forward such a book, and his commentary 
shows not mere industry but also critical acumen. The work, 
which is handsomely got up, should have a wide circulation 
ainongst the members of the profession, 


. 





‘The Calcutta Law Journal. 
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MARRIAGE, DIVORCE AND REMARRIAGE OF WOMEN 
IN HINDU LAW. 


One of the most interesting titles under the Hindu Law from 
the point of view of sociology is that of marriage. With the pro- 
gress of time various new questions crop up and two such questions 
are whether dissolution of the marriage tie is permissible under 
the Hindu Law and also whether a woman who has been once 
married can be married again. These questions are very interesting, 
especially for lawyers, for, though there are conflicting texts 
regarding the possibility of divorce and remarriage of women, 
so far as the British Indian Courts are concerned, the matter is 
still ves integra. It will, however, be interesting to discuss how 
matters stand so far as Hindu Law texts are concerned. 

In the first place, we are all familiar with the classification of 
marriages in Hindu Law asfound in Manu (III. 27—34) and 
Yajnavalkya (I. 58—5r) The said two authorities {and with 
them practically all the rest of them) mention, in all, eight kinds of 
marriage, viz., Brahma, Daiva, Arsha, Prajapatya, Asura, Gindhar- 
va, Rakshasa, and Paisacha. [Vasistha (I. 28-35), however, enumer- 
ates only six forms :—Brahma, Daiva, Arsha, Gandharva, Kshatra 
(which is the same as Rakshasa) and Manusha (which is the same 
as Asura) and makes no mention of the Prajapatya and Paisacha 
forms.] Kautilya in his Arthasastea similarly enumerates al! the 
eight forms of marriage, (III. 2) but that chapter is particularly 
interesting inasmuch as certain passages throw much light on the 
origin and nature of the different forms of marriage. We find Kau- 
tilya stating that the first four forms, viz, Brahma, Daiva, Arsha and 
Prajapatya depend upon or require approval by the father ( faa- 
ware; ) and the last four the approval of the mother and the 
father (aaa aan). Further, the first four only are lauded as 
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“ dharmya ” (approved). As is well known the last four are the 
disapproved forms of marriage. The line of cleavage between thee 
groups is far tco well marked to be ignored and is forcibly described, 
with regard to the natura of the issue of the unions in Mann (III. 
36-42). Farther, itis also well-settled that succession to stridham 
in the case of the approved forms of marriage is markedly different, 
from that in the case of the disapproved forms (a). Now it is well 
known that, so far at least as Indian Aryan3 are concerned, they had 
attained to th: patriarchal state long before the dawn of history and 
that the matriarchal idea was (1nd is still, as amgng the Nairs) an 
existing and potent factor am qng Many non-Aryan groups. It is 
also in evidence that, as inevitably happens in such cases, the Aryans 
io living among and assimilating non-Aryans had to adopt many of 
their customs. From all thasa circumstances, especially from the 
facts that the first four forms are lauded as “ dharmya ” and recom- 
mended for the Aryans and depegd upon approval by the father, 
while the last four are disapproved and depend principally on ap- 
proval by th: mother (Aryan influence seems to have been instru- 
mental in bringing in tne father here), it would not be unreasonable 
to infer that the first four forms were peculiar to the Aryans and the 
last four were adopted from non-Aryan society and the bar sinister of 
these marriages is forced upon one’s attention with peculiar in- 
sistence whenever they are mentioned in the Smritis. 


In this connection it is interesting to note the sutra with which 
the second chapter of Book III of Kautilya begins. He says 
faaregaf sag: i. e marriage precedes intercourse (i. e the 
whole bundle of factors which constitute relationship of husband 
and wife). This is strictly true of the first four fo-ms of marriage, 
but is certainly not true of the Gandhbacva form (which, according to 
Manu III. 23, is allowable to Brahmans and, according to Narada 
XII. 44, to all classes) and may not also be true of the Paisacha 
form. 

That marriage ceremonies do not precede, but follow, the estab- 
lishment of the relationship of man and wife in the four disapproved 
forms appears from two slokas from Devala cited in the Nirnaya 
Sindhu :— 


maa gAn: aw TTT M i 
yau TA g cardia RAA vn 
maasian fapa aga we: | 
miaa fafada aaan: 1 


(a) Golap Chandra Sarkat Sastri—[indt Jw, 4th Edition, p, 461, 
s . 
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$ Im the Gandhĝrva, Asura; Paisacha, and Rakshasa forms, coha- 
°  bitation precedes marriage. Inthe above cases nuptial rites must 
be performed duly in the presence of fire by the three classes(b). 
The Gandharva form is still a recognised form of marriage 
*[Jogendra Deb v. Funindro Deb%c)] and the Madras High Court: 
held in Brindavana v. Radkamani (d), that nuptial rites are essen- 
tial to constitute a valid marriage in the Gandharva form. But the 
Allahabad High Court in the case of Bhaoni v. Makaraj Singh (e) 
| Practically went so faras to call this ‘form of marriage a mode 
of legalisation of cohcubinage and of legitimation of the offspring(b): 
In view of the texts of Devala cited above this stigma would 
attach to all the four disapproved forms of marriage. This fact 
eof nuptial rites following the establishment of relation of man and 
wife is interesting from another point of view. Manu VIII. 
227 says. 
afria aan: wanes fafa | 
amang afar at gahn Fear: 0 
Medhatithi says in his commentary to this verse 
MARAT At SANTA | 
Medhatithi further says in his commentary on Manu, III. 4 
RAMEY VM we Paid, a Alaa! Bea weds sd 
nglari Aafa aia xf sete: | ; 
No wonder the Aryans looked with disfavour on the last four 
forms of marriage. 
Now the question arises—If the nuptial rites are performed, 
(1) can the tie be dissolved (2) can the woman be remarried ? 
As to the first point Kautilya says (ITI. 3}— 


Satan aia fer aati mataa ant) atat fee: 
Afra TET ANAA Ta AA cay aaan A Taat 
aq ma Tae VAI TT] Aaa AfA | 

Translation :— 


If the wife hates the husband, there will be no divorce’ 
ifthe husband does not consent. . Similarly when a husband: 
hates a wife and the wife is not willing -to be divorced, 





r 


(b) Bhattacharyya—Hindu Law pp. 210, 212. 

(c) (1871) 14 M. I. A. 367; 11 B: L.R, 244 5:17 W. R. 104, 
(4) (1888) I. L. R. 12 Mad. 72. 

(e) (1881) L L. R. 3 All. 738. 
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If, however, the husband and the wife hate -each® other, divorce 2. 
will be allowed. If the husband desires. divorce on thev 
ground of apprehending danger from his wife, the husband shall 
return‘to her all-he might have: taken from-her. But if..the wife 
desires divorce on the ground of apprehending danger from the ° 
husband, the latter shall not return to her what he might have l 
taken from her. There is no divorce in the case of the dharma vivahas: 
(i. e. the first fur kinds. of marriage). f SL 

This would seem to imply that divorce may be allowed only’ ih 
the case of the disapproved forms of marriage afd only if the hus- ` 
(band and wife hate each othér. 

Manu (1X. 77, 78) directs that to punish a wicked wife the has 
band śhall suspend cohabitation and the “wife may be superseded e 
under certain circumstances -(sl. 80-81) and may be placed in confine- 
ment or handed over to the custody of relations if on supersession 
she leaves home in anger, “But *there is no mention, by Manu, ‘of 
divorce as a step allowable under any circumstances. We. need 
hardly say that we are not considering the case of the lower classes 
among whom divorce is allowed. 

As to the second question we have the well known text’ of 
Katyayana 

a qaarstata: afaa: ata aaa 

arda aman eat Aatas ara 
Hal Say gi Wa GJETT | 

‘It the bridegroom belongs to a caste different from that of the 
bride, or is an outcast or impotent or addicted to evil ways ora 
Sagotra ora slave or suffering from ‘along continued malady, the. 
bride though already married to such a bridegroom may be. 
remarried to another person ` f l / 

And that of Parasara (IV: ‘27).° 

i aè aa naka we a ofaa oat 1 


dawaa mêrat ofa Rae n l 
‘If the husband is lost or dead or has turned ascetic or: is impo- 
tent or’an-outcast——in these five cases of distress a woman may take l 
another husband. ; wai z 4 a 
: Manu alsb says, IX. 76.. my | : 
waa eats arase at: TA: i 5 
fears ag, asa AL MATE NGATEN 
. If the husband has gone on a sojourn the wife shall wait for eight’ 
years if he has gone for religious purposes,’ or for edtidatibn; 


s 


Vora XXXHI.] ø PARRIAGE, DIVORCE AND REMARRIAGE. 39%. 
, Six years if for fame ‘and wealth, and three years, if for pleasure only, 
and then may remarry. 
Wishnu also says : 


sgt fama: az TUKAN aga ama Rad jane a ZN: mahune 


a gagat 

A Brahmani shall wait eight years, Kshatriya six years, Vaisya 
four years, twice the period if she has borne children. There is no 
rifle as to time fora Sudra, Some say she should wait for a year. 
* We have further the text of Kautilya: 

senat TANAH ah meh: daqadat gama TA AT, 
gaggal namn fafa: (agu ard, Safar gaaet aag: ; 
at safe asta) ai wag’, aA angaza NGATI MENGA gN 
a ENAT, BAAN | WATER A HAGAN HAI MY- 
qaal gea n gane figa de fea Aming 81 
whfaner Sat iea dad gani adanya dqt 
aad wen ARA JA anG a, UNT ET 
Afe diaga, qaad adina sare qadi, eq 
gaat waa: qi whelf4eer aae agal Aunan fe whee ca 
aie) Aafa: aaa dea wat eaters a Taat 
yma aa: fdas wey agu aea wide ahann GAGANA ar | 
amiada ais’ ger a) ngadat cr cw RT: | 

If Brahmans, Kshatriyas, Vaisyas and Sudras go an a short 
sojourn, their wives, if they have not borne children shall wait for 
a year (for their husbands) ; if they hava borne children, they shall 
wait for more than a year; twice that period if their husbands pro- 
vided for their maintenance before going away ; if their. maintenance 
was not provided for, their well-to-do relations shall maintain them ; 
the jaatis shall maintain them for the next four or eight years, 
After that they should take what was given them and leave (the 
jnaiis with a view to re-marriage ). The wife of a Brahmana who 
has gone away for purposes of study shall, if she has borne no 
children, wait for ten years, and if she has borne any children, for 12 
years. The wife of Kshatriya shall wait till death. If in the mean- 
time she bears children by a savarna she shall not be blamed. If 
relations become poor or if the well-to-do relations desert her, she 
shall marry whom she likes with a view to securing maintenance or 
getting over distress. In the case of °a dharmavivaha, if the 
husbandshas gone on a sojourn and is heard of and tke wife has not 
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disclosed his name, she shall wait for him for the period of seyon? 
menses ; if he is heard ofand if she has disclosed his n4me, 
she shall wait fora year. She shall wait for the period’ of 
five menses, if the husband has gone on a sojourn And 
is not heard of, and for the period of ten menses if he if 
heard of. If only a portion of the sulka has been phid 
and he is not heard of, she shall wait for the period of three- 
menses ; and for the period of seven menses if he is heard of. If 
the whole amount of sulka has been paid and the husbaad is not, 
heard of, she shall wait for the period of five “menses, and for the 
period of ten menses if he if heard of. After this, being permitted 
by the judges, she may marry whom she likes. Neglect of inter- 
course (by the husband) with the wife after her menses is a viola 
tion of duty, says Kautilya. 

The wife of a man who has gone ona long sojourn, or has 
become an ascetic, or has tied shall wait for the period of seven 
menses, and for the period of one year if she haz borne children, 
After that she may marry her husband’s brother. If the husband 
has left many brothers she shall marry him who is nearest to her 
busband in age, pious and able to maintiin her, or the youngest and 
unmarcied brother. In their absence she may marry one who- is. 
not an uterine brother of her husband, but is a sapinda or belongs 
to the same family as that of her husband. The nearer shall be 
preferred to the more remote. 

From the above texts it appears that a woman once married 
may be remarried under certain circumstances. h 

[itis obvious that the cases ofa betrothed damsel and of a. 
widow are not within the scope of this article—the former, because 
in her case the nuptial rites could not be performed, and the latter 
because legislation has provided for her case.] 

But the question is how far are these texts valid today. As to 
the text of Parasara cited above, we have wat vaw qa: This. 
would mean that remarriage of women under those circumstances is 
allowable. Butin commenting on the text of Katyayaua cited above, 
“the author of Nirnaya Sindhu says thatsuch an act cannot be 
countenanced in the Kali Age, there being express prohibition as 
to re-gift, in the present age, of a gift once given.” (f) 


The gift of a girl in remarriage is expressly condemned by Manu 
(ILI. 71) and Vajnavalkya (I. 65). The permission as to re-gift of 
a girlin the latter text i#said to be allowable only before the actual 
completion of the “seventh step.” . 

As to the case of a man marrying a sagotra girl, the provision 

(f) Bhattacharyya—Hindu Law, p. 19b. 4 
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af law i is that she shail be put off and maintained as a mother. 
e° This „ negatives the idea of her being remarried. As to the case 
of ingpotence in the husband, it seems consummation is not neces- 
sary to render a Hindu marriage valid. In fact there is no dis- 
tinction in Hindu Law bétween? consummation and non-con- 
summation: Administrator General of Madras v. Anandacharia 
(g). 

Under these circumstances it is reasonable to suppose that dana 
in*temarriage of women who have once been married with complete 
puptial rites would nok be permissible. JA question which naturally 
suggests itself under these circumStanees is—can a woman be 
remarried without being given in marriage. It seems that according 
to Manu IX. 176, a Paunarbifava woman when she comes back to 
her husband after deserting him has to be remarried to him. 

a Azania: ae wanes att 
Wada wal age: damada o 
“It is regrettable that this portion of Medhatithi’s commentary is 
lost. Kulluka, however, says yafaa damai “deserves the 
fresh performance of the nuptial rites.” This is perhaps a case of 
remarriage without being given in marriage. It would seem that 
on desertion by the wife the nuptial rites, already performed, cease 
to have any effect, and to all intents and purposes they seem not to 
have been performed at all and the parties are relegated to staf“ quo 
ante i. e. the husband to bachelordom and the wife to spinisterhood. 
It thus practically amounts to divorce. Itis only when the woman 
returns to her husband that it is deemed necessary that nuptial 
rites must be performed over again in order to enable them to live 
together as husband and wife. The wife seems to be able to attain 
by desertion what she could-not have done by any other means. 

The reasonableness of all this may be legitimately questioned 
and so far as British Indian criminal law is concerned the matter 
may be deemed to have been set at rest by ss, 494, 495 and 498 of 
the Indian Penal Code. In view of those sections of the Penal 
Code, it would be no defence in those cases to plead thatthe wife 
had deserted the husband and that therefore the relationship of 
husband and wife had ceased to exist. 

On a review of all the above circumstances, the reasonable con- 
clusion would be that “the usual ceremonies being observed marriage 


becomes complete and irrevocable.” (h) and consequently neither 
‘ ix a 
(g) (1886) I. L. R. 9 Mad. 466. 
Bhattachafyya—Hindu Law, p. 231. 
(h) Bhattacharyya—Hindu Law, p 431. 
a 
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divorce nor remarriage of a woman is permissible under Hindu Lavy 
This is also consonant with the customs and opinion of the pepplé 
Bimalacharan Deb, , 
Vakil, High Court, 





OUR NEW JUDGE. a: . 


We take this opportunity to offer our cordial and respectful 
congratulations to the Hon’ble Mr. Justice Zahadur Rahim Zahid 
Suhrawardy who has been appointed to succeed the Hon’ble Nawab 
Sir Syed Shamsul Huda afa Judge of the Calcutta High Court. 
Mr. Subrawardy had a distinguished career at the University. It 
appears from the Calcutta University Calendar that he passed the 
Entrance Examination from the Dacca Madrassa in the year 1891 
when he was only 15 years old. He next passed the First Examina- 
tion in Arts in the year 1883 from the Dacca College. In 1886 
he passed the B. A. examination from the Dacca College with first 
class honours in Persian. In 1889 he passed the M. A. examina- 
tion in Persian and stood first in the first class; in the same year 
Mr. Shamsul Huda who had passed the B. A. examination in 1884 
passed the M. A, examination in Persian in the second class. In 
1890, Mr, Subrawardy passed the B. L. examination from the Ripon 
College in the first division. Soon after he commenced his prac- 
tice in the legal profession as a District Court pleader and was sub- 
sequently enrolled as a vakil of the High Court on the 7th Decem- 
ber 1894. With a view to widen the sphere of his steadily in- 
creasing activities he proceeded to England and was called to the 
bar ; he was enrolled as an advocate of the High Court on the 
28th June, 1911, Though he enjoyed a lucrative practice he was 
pursuaded to accept appointment as fourth Judga, Calcutta Small 
Cause Court on the 8th January 1917 in the vacancy caused by the 
retirement of Nawab Abdur Rahaman. He became third Judge on 
the 22nd March 1918 and later on acted as second Judge. With 
the advent of the Reform Scheme he resigned his appointment last 
October and entered the Bengal Legislative Council as an elected 
member. He has always been interested in educational work and 
for a considerable time acted as Professor of law in the University 
Law College and University Post-Graduate Lecturer in Persian. 
He keeps remarkably good health and there can be little doubt 
that his learning, his industry and his equanimity of temper will 
enable him to achieve thotable success in the exalted position ha 
now occupies. A 
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IN MEMORIAM. 


It is with feelings of imexpressible sorrow that we have to record 
the death of Sir Rash Behary Giosh, which took place on the 28th 
February last at his Alipore residence. A towering land-mark 
thus passes away from our mist, feasing a void which can never 
again be filled. Sir Rash Behary has died full of years and full 
of honours, but who will say that we could afford to spare him ? 
Where again shall we fiad that lofty heart, that large mind 
and that massive brain, sorarein themselves, but rarer still in 
their combination, which wentto make this son of India such a 
unique figure, unsapproached and unapproachable? Asa lawyer 
‘or a jurist, asa scholar ora patron of learning, as a patriot or a 
philanthropist, Sir Rash Behary stood consnicuously high above 
his countrymen. A great man living for high ends, it bas been 
said, is the divinest thing on earth: such a man was Sir Rash 
Behary in a pre-eminent sense. Straight as an arrow, the very 
soul of honour, with an unbending rectitude of purpose, his whole 
life was literally lived for others, and his country will never be able” 
to repay the debt immense of endless gratitude which it owes to 
him for the long and distinguished services he rendered to it. 
Great as are his gifts to his countrymen, the greatest amongst them 
is that of the name and example he has. left behind. Of him, it 
may be said, as it was said of Wellington, 

“ Whatever record leap to light, he never shall be shamed.” 




















THE LATE SIR RASH BEHARY GHOSH. 


Refer:nces in Court. 







On Monday, the 28th February, at rr A.M, all the Judges met 
in the Chief Justice’s Court room, which was crowded with barristers 
vakils, attorneys, officers of the Court and litigants. Owing to indis- 
position the Chief Justice could not attend Court on that day. 

aa leet 
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The Advocate-General said:—Would your Lordships permit me 
to announce the death of a very well-known member of the 
Vakil Bar, Sir Rash Behary Ghose, In attempting to speak 
of that great man one finds it difficult to use language 
which does sufficient and proper justice to his memory. Sir Rash 
Behary Ghosh was in all respects unique. As a lawyer he had no 
one who was nearly equal to him, either at the Vakil Bar or at the 
Bar of which for the time being I am the temporary head. He had 
a wealth of learning acquired duriag ygars of barð work which 
gave him a reputation not only in Calcutta, not only in Bangal, but 
throughout the length and breadth ofthis land as the soundest 
lawyer available. I say he was unique in all ways. He was a lawyer 
and a great lawyer, he brought up great lawyers, some of whom 
are ornaments of the present Bench. He was more than a great 
lawyer, he was also a grekt philanthropist. How much 
Calcutta owes to him, how much in particular—it is only a 
particular—the University owes to him, time alone will tell ; 
but there is an example of a great man, not a young man, working 
hard day by day and night by night at a profession which 
made great demands upon him in his then state of health, 
making money not for any personal gain to himself, but in’ order 
that he might benefit the community and the peopls amongst 
whom he wag born and in the midst of whom he lived. That 
fact alone would make him remembered hereafter as a unique pro- 
duct of this land, but apart from that side of his character he was 
a great gentleman. No one could know him intimately, perhaps he 
had not very many intimate friends, but the intimate friends he 
had, knew his worth and he was true as steel to them. Over and 
over again, I have heard that, and I know that it is true. He was 
no politician, he was too great a man to take part in politics, 
and he was unique again in this respect that he was respected by 
politicians of every grade. 

I am not going to dwell, it would be an insult to his memory to 
dwell on any detail of his work ; his life is written in large letters 
throughout the length and breadth of the country; he has left us 
poorer by a great deal. We feel that we have lost the one lawyer 
who was looked up to and respected by all and whose place it 
is well nigh and will be well nigh impossible to fill He has 
died full of years and full of hanour. His life is an example to us 
who remain and may I as the head of the Bar say to those mam- 
bers of the Bar who are present: “Remember Sir Rash Beĥary 


Ghosh, indeed you never can forget hjfa—remember his life, his 
sie! 
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. 
work, his attainments, his philanthropy, and go thou and do 
likewise.” 

My Lord, we wish to express our deep sympathy at the Joss, and 
so far as the relatives he may have left behind we wish to convey 
to them that they may be comforted in this time of what is to all 
of us a time of very great loss. 

Babu Ram Charan Mitra, the Senior Government Pteader, 
said : :—My Lords, itis witha heavy heart that on behalf of the 
Vakil Bar ang on my own behalf I associate myself with all that 
has been said by the learned “Advocate- -General. The death of 
Sir Rash Behary is a national calamity, all the more regrettable 
at a time when Indiaas been passing through a crisis, when the 
guidance of such a leader would have been invaluable indeed. The 
Advocate-General has very properly left it to future historians to 
attempt an estimate of the life of fhe great man who has passed 
away ; it would, as he said, be an in$ult to his memory to dwell 
on the various spheres of life in which he shone so brilliantly. His 
princely gift to the University which has enabled that body to 
found the Research Scholarships in Science will ever be remem- 
bred, and will immortalise his name in this country. Now that it 
has pleased Heaven to take him away from our midst, we all pray 
that his soul may rest in peace. Our condolences now go’ to our 
brother vakil Babu Bepin Behary Ghosh, and the other members of 
the bereaved family. 

Babu Kalinath Mitter said :—On behalf of the Law Society of 
Calcutta I beg to express our heartfelt sorrow at the death of Sir 
Rash Behary Ghosh. Your Lordships have lost one of the brightest 
lawyers that ever adorned the Vakil Bar. By his death the 
Kayestha community has lost one of its brightest jewels ; by his 
death the country at large has lost a philanthropist. My Lords, it is 
impcssible for me to say all what I feel on this occasion ; I knew 
him for many years. 


Sir John Wooroffe said :—Mr. Advocate-General, Mr. Govern- 
ment Pleader, Babu Kalinath Mitter, the Chief Justice is, owing 
to indisposition, unable to be present as he would have wished to 
| do to-day. He desires me to express his regret at his inability to 
attend, bis grief at hearing of the loss which we have all sustained 
by the death of Sir Rash Behary Ghosh and his sympathy for his 


relations in their bereavement. P 


On behalf of the Chief Justice and Judges I desire to associate 
myself with what you have said concerning Sir Rash Behary Ghosh 
who has just now passed away from us. Speaking for myself, I 

e aaaea anaa aad 
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bave lost an old and true friend whom I have known for the last 
thirty one years that I have been in Calcutta and who was all 
kindness to me when I first joined the Bar and throughout the 
time I was there when he was himself @lready the foremost vakil 
in the profession. É 

When I last saw him that is last Saturday week, I feared that 
the end was coming and ithas not been long delayed. I think 
on the following day he lost consciousness, so that I was happy in 
hearing his words which were as kindly and friendly as ever. 
May he rest in peace. e. 

lo him the Court has losta great counsellor on whom for his 
profound knowledge of tbe law and integrity “it could always look 
for assistance, for such assistance is the function of the Bar. The 
Bar has lost a great lawyer and advocate who has been its leader 
for as many years past as | can semesmber. He made a profound 
and scientific study of the law and one only of the many results of 
such a study is his learned work on the Law of Mortgages. 

The public mourn the loss of one of great character and who 
had the respect of the whole country which he loved and served so 
well, For not only did he follow his profession but he did public 
service in the University where be was the President of the Faculty 
of Law,'as member of the Bengal and Imperial Legislative Councils 
where his name will be remembered for the useful measures which 
he introduced and as President of the Indian National Congress. 
His munificent gifts in furtherance of education in this country are 
well-known. He made also many other gifts. His also was not 
the mind which confines itself merely to the law. He wasa man 
of wide reading anda scholar. Inall ways he was a man of great 
intellect, but what is greater still, of fine character. Ie was, as the 
Advocate-C:2neral has said, uniqae and an example to all. 


Whilst we mourn his loss, we may derive some consolation 
from the fact that he bas been spared to us for so many years for 
he died at the ripe age of seventy-five and he kept his vigour re- 
markably well until about January last. His name will long be 
remembered as are the names of those who do service. 

On behalf of the Judges [ express our sympathy with the mem- 
bers of the deceased’s family on account of their lo:s which is also 
ours. In conformity with the desire of all sections of the com- 
munity, the Court will now adjpurn for the day asa mark ofres- 
pect to his memory. 
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JUSTIFICATION OF LEGISLATION AGAINST STRIKES. 


° The question is of justificati¢n of legislation to prevent strikes, 
that is to say, how far a State is justified in making laws to put. 
down the coalitions of workmen. The answer to this question is 
obviously entirely a matter of opinion. Ina less advanced state 
of the community when the masses are wanting in education and 
resources, it is incumbent that the State should deal with such. 
disorders in society. This would be quite in consonance with 
the main functions of the State, which are to safeguard peace and. 
order in society, to prevent communal waste and loss, and to watch 
impartially all manner of interests. It would be nothing but 
proper that it should in such a condition of affairs prevent occur- | 
rence of those things that were likely to produce disturbance in 
society, to cause loss of substance and bring ruin and hopeless 
misery to the people. But where the society is much advanced, 
where the masses have become sufficiently educated and are 
resourceful, where they have learnt the principles of association 
and co-operation, the State would do well to let go its hold upon. 
` the people and assume an attitude of absolute neutrality towards 
their movements for self-amelioration. This has been the lesson 
of all democratic movements all the world over. The State is as 
much bound to recognise the free labourers’ claim to work as it is 
. bound to look to the claims of members of a Trade Union to com- 
bine for the purposes of bettering their condition. The State should 
amend laws that involve injustice to its citizens; but it cannot, with- 
out abdicating its own essential functions, suffer the violation of 
those laws prior to the amendment. The duty of the State in this 
respect should extend so far as it is necessary to preserve peace 
and well-being in society, but should, or? no account, so exceed” 
that limi, as to trespass upon the personal liberty and independence 
of individuals, It has been found from ,experience that all law 
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must be based on moral persuasion in order to be permanent’a 4, 
beneficial. An arbitrary measure on the other hand seeks to des- 
troy the moral tone of a people, weakens their sense of social dignity 
and frets them into heedless actions. ° 

The social and political significance of the labour-organisations 
cannot also be ignored, as according to the authors (1) of The Pro- 
blems of Modern Industry ‘the hired men already form three-fourths 
of the ‘Population of the United States, Western Europe and 
Australia.’ The import of this is quite evident. | When the political ° 
power is vested in the hands gf themany, and, if in an increasing 
degree, they compose a relatively homogeneous class of wage- 
earners, the organisation of the multitude for political purposes 
becomes more easy, and the demand for legislation for industrial 
_ evils is likely to prove irresistible and effective. 

` The oft-recurring legislation continuing throughout aa” unbroken 
period of six centuries of so against combirations of workmen gave 
rise to the question whether the State was justified in doing so. 
The answer to that is: The State was surely justified in enacting 
measures to put down strikes in the earlier stages of society, 
because such interference was then needed by the very nature of 
things. But latterly when the democratic sentiments struck root 
in the national mind, it were idle to contend that the State interven- 
tion was needed any more. Inthe past the uniform opinion and 
prevailing tendency always bespoke in its favour. Legislators and 
employers of labour alike felta great repugnance for the self-help 
of the masses, and greater still, for their demand for higher 
wages. 

Tt is conceded here that a strike against the State is wrong in 
principle as well as mischievous in practice. A strike of this nature 
becomes’ in the long run an attempt to levy blackmail on the rest 
of the community by the process of holding up. 

The legislation affecting the cause of labour, Although 
serving temporary purposes of the State, failed to be abiding in 
effect. As time wore on workmen’s organisations grew in fresh ° 
vigour and augmented their resources, Each succeeding genera- 
tion found them assuming newer and stronger aspects. Repeated 
legislation was hopeless in stamping out the continued attempts 
of the men to march forward with the progress of times. 

As to what should be the proper attitude of a State towards 
Labour movements ina civflised society, the well-known European 
Economist Williami Roscher opines thus :— K 

(1) Sidney and Beatrice Webb. e 


‘NS 
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~ However, where there exists any high degree of civilization, 
theyg isa balance of reason in favour of the non-intervention of. 
Governments, but only so long as the striking workmen are guilty 
ef nb breach of contract and of ng crime.’ (1.) 

But the German authority Dr. Brentano, who is followed by 
the English authorities, Ludlow and Harrison, would justify the in- 
tervention of the State on any ground whatsoever. Undoubtedly a 
system of State-Control is always beneficent if it is properly and 
impartially directed. eOn the other hand, the more advanced sec- 
tions, of the Labour leaders are of "opimion that in most cases ' the 
points at issue are not such as admit of decisions upon any prin- 
ciples that both parties accept,’ ang they accordingly maintain that 
the only complete solution of the problems is to be found “ in the 
progress of the industrial revolution, which will assign to the cap- 
tains of “industry as well as to the manual , workers their proper 


position as servants of the community.” (2) “Industrial revolution, 


therefore, and not legislation, should be the means in their opinion 
for tackling the coalitions of workmen. ; 
It will not be out of place to mention here that ever since the, 
middle of the fourteenth century statutory provisions for the settle-- 
ment of labour disputes by arbitration of regular tribunals with 
power to enforce their awards have existed. But from the time that 
the legislature allowed the conditions of service to become a matter 
of free contract, neither employers nor workmen have ever thought 
of making use of the judicial machinery provided for them. And 
by its very nature arbitration was bound to fail in these circum- 
stances, for it anticipated an undertaking between the two parties 
that its ‘award would be given effectto, which could never have 
been possible-when feelings on both sides ran so high. They have 
always preferred to form tribunals of their own for the settlement 
of their disputes. The Act of 5 Geo. IV,c. 96, passed in 1824 
and amended in 1827, empowering Magistratesto nominate arbitra- 
tors with judicial authority on the application of either party, was 
never resorted to, and the Gonciliation Acts of 1857 and 1872, 
enabling disputants to confer similar judicial powers upon Boards 
chosen by themselves, also served as purpose, although the policy of 
the Acts had been met with favour by politicians. The Conciliation 
Act of 1836 has since been passed repealing the Acts of 1824, 





1. Bk. III, section 177 : Strikes and the State ;ep. 22. 
a. The Fifth and Final Report of the Commission on Labour, Eert I, 145 and 


146 3 Parliamentary Papers C, 7241 of 18946 
. 
s 
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1867 and niya and empowering the newly-created Board of Trades, 


to employ representatives elected by both Labour and Capitat” to 
investigate the causes and circumstances of particular strikes and 
to assist. the disputants to come to terms. But that measure, foo, 
has proved ineffectual as the Board has been conferred no power” 
to compel a settlement. The workmen virtually want to have things 
in their own way, without let or hindrance, so far as matters affect 
their interests. This has created several private boards of arbi- 


tration and conciliation existing in different localities, but the extent, 


. of their usefulness has not yet begp widely felt? It deserves to be 
mentioned here that the estdblishment in roxy of a Ministry of 
Labour with wide powers has opened up a fresh chapter of amicable 
relations between Capital and Labour. -The workmen have had too 
much of dogmas and privileges and now they want a- state of so- 
tiety totally devoid of them. This desire on their part is quite in 
conformity with the anticifatiotls of the democratic age that is fast 
overpowering the whole world. 


In recent years there has been some feeling abroad in this 
country to enact measures for the registration of Trade Unions to 
define the sfatus of union officials on the lines of the English legis- 
lation and eliminate the civil and criminal liability for dona wee 
trade union activities. 


. Praphulla Chandra Ghosh, 
Vakil, High Court, 


„The Calcutta Law Journal. 
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ee THE, ADVOCATE IN, COURT.* l 


Judge Idington recently in a case before him made ‘the follow- 

ing observations :— E i 

* € It may well be, as so often” happens in every Court in too 

many cases, thatthe one issue upon which the case should turn, 

~ gets so befogged by raising irrelevant issues of law or fact, or both, 

that its import is apt to be overlooked, and possibly this is another 

of the same to beadded to the long list of those which have’ 
preceded it.” 

These words, though noxious to those who deserve them, have 
a wide application and import, particularly as they are expressed 
by a Judge who could have had no interest in pronouncing them, 

F except the cause of the right and efficient administration of 
Justice. ; 

-Again I say the system of training is largly responsible for the 
inefficiency of the advocate in this country. 

The student is nurtured on ideas wholly incommensurate with 
the profession to which he aspires, Perfection in the fundamentals 
he never aims at, He rejects them as surplusage, for he says 
there are no dollars in them. In lieu of them he develops and dis- 
plays. startling velocities in surface performances, And that is his 
equipment. 

l Advocacy isan art dependent’ on the cultivation of original 

talents. Buta man is not invested with these talents by donning 

ea gown ; and he may play a very respectable part in his profession 

. without them. The sénse of propriety should constrain him to 

.desist from entering an arena for which he has no aptitude. Even 

„if he has a propensity for advocacy, he should enter the arena by 

. graduations and not by a reckless vault from the students, desk 

into the Court of Appeal, as I have seen done with a man within a 

`- month after his admission. Such pranks are what we rightly call 


*From the Canadian Law Times, Vol XLI, No. 4, page 246 (Editorial notes), 
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“ pure cheek”—effrontery ; but cheek and effrontery you will’ new 
find in company with genius and true ability. Both of these are 
timid, and oftener, they are first discerned by the outsider than by 
their possessor, . . 
The Court itself at all times ought to be considered. - 
. It is an insult to the Court to see cazes presented to it-as I have 
seen them—a heterogeneous mass of irrelevancies with scarcely a 


‘connecting tegument anywhere to be found, If it is founé, 


it is in many cases found by the Jugge in his unaided 
pursuit, after the hearing ðf that which really brought 
the ‘contending parties before bim, but which had been lost or 
obscured in or by the accumulated verbiages and wranglings 
over extraneous‘and irrelevant incidents. 

And the Law | Cases quoted ad nauseam from references in 
Text Books without one ef the authorities having been examined to 
see how far the quoted decision affected the issue before the Court, 


` This is the real work of the Lawyer. In Canada it is subsidiary. 


The student is sent " to hunt” for cases ; and of course he doesn’t 
know what he is in quest of. The text book is taken, and the 
references it gives are quoted en bor to the Court. I have heard 
the Judges in the Courts of Appeal say, “ Mr. So-and-So. What 
are the facts in that case you have quoted twice ?” “ Oh, my lord,” 
is the reply, ‘I really haven’t examined it.” Often the Judge him- 
self has to do so, and finds it establishes the exact reverse of what 
it was quoted to prove. 

What is to be done ? : 

The legal profession has lost its bearings and its ideals as 
potent factors in the Commonwealth. Its ideal to-day is the ideal 
of apy other businessman—to make money. This used to be 
secondary, now it is primal or rather it is obsessional. Legal capa- 
city which used to draw clients, now is replaced by other methods 
of “getting business” and the general public have come to fegard: 
the lawyers as so many brass plates—identical in all saponi 


except the engraving. 
. Let us mend our methods, Let us when we create or confer 


the dignity of a K. C, upon a Barrister recoghize that he is verily 


a Counsel learned in the Law and an Advocate ; and let him in 


“turn recogniza that the elevation lifts him into an arena where he 
“must be supported or patronized or briefed by younger men with 


whom he must no longer compete in the ordinary affairs of 


general practice. : 
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ore THE CIVIL AND CRIMINAL LIABILITY OF WORKMEN'S 
COMBINATIONS. 


” The Common Law right of every man to dispose of his labour as 
e h@will, subject to limitations already imposed by law, is already too 
well-established, although it has been the subject of much litigation 
and judicial explanation in recent years, It is necessary, therefore, 
that at first a brief survey should be made of the Combination Law 
ewith respect to its criminal aspects as they appeared at the begin- 
ning of the nineteegth century. 

An artisan who organised a strike or joined a Trade or Labour 
Union would be guilty of a criminal act and liable on conviction to 
„imprisonment, A strike was a crime. A Trade Union was com 
* sidered an unlawful association, The whole idea on which the 
law rested was in the words of Fitz-James Stephen as follows :— 

‘ Workmen ara to to contented, with the current rate of wages, 
and are on no account todo anything which had a tendency to 
compel their employers to raise it. Practically they would go where 
they pleased individually, and make the best bargains they could 
for themselves, but under no circumstances and by no means, 
direct and indirect, must they bring the pressure of numbers to 
bear on théir employers or on each other’, (1). 

The reasons set forth above led Erle to maintain that under 
the Act of 1825 any combination might be a conspiracy that inter- 
fered with the “free course of trade’, For a similar reason also 

“ Bramwell, J., said that the doctrine that ‘ the liberty of a man’s 
mind and will to say how he should bestow himself and his means, 
his talents and his industry, was as mucha subject of the law’s 
protection as that of bis body.’ The law, however, it must be 
owned, was not even then fully settled because under the Act of 
1825 some judges held that all strikes were unlawful: cf, Walsdy 
v. Aniey) (2) ; while others were inclined to think a strike as per- 
fectly lawful, if not accompanied by violence, intimidation, or the 
like [cf Wood v, Bowron, (3) and R. 0, Druitt, (4)]. 

It will be interesting to review at this stage all the principal 
decisions on this piont. The earliest authority which has been 
relied on as supporting the doctrine of the recent decisions repress- 
ing combinations of workmen is Keeble v. Hickeringill (5) ; which 
was decided by the Conrt of Queen’s Bench about two centuries 


° 





(1) Stephen’s History of Criminal Law, Vol. “III, p. 209. 
(2) (1861) 3 E. & E., 516. (3) (1866) L. R, 2 Q. B. 21. 
(4) (1867) 10 Cox C. C. 592. 
{5) 11 East 5741; 11 Med. 74, 190. 
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ago (1760). In.that case the plaintiff sued the defendant for inpr; L 
ing the plaintiff in his duck decoy out of which he made profits, ° 
as the defendant wilfully fired guns upon his own adjoining 
land and made loud noises solely to,.frighten the plaintiffs ducks 
from his decoy. Those acts of the defendant were held to be 
wrongful a3 they showed malice and were used for the purpose ¢ of, 
injuring his neighbour in his trade. The ground upon which Lord. 
Holt gave the judgment in that case was as follows :—" Thus when e 
a man useth his art or skill to take them, to sell or dispose of them. < 
for his profit, this is his trade ; : hebat hinders another i in his trade 
or livelihood is liable to an akon forso doing” and later on he add- 
ed, “where a violent or malicious act is done to a man’s occupation,. 
profession or. way of getting a livelihbod, there an action lies in all ° 
cases", It is needless to point out that herein Lord Holt laid down, 
in express terms the existence of the Common Law right to carry: on, 
a trade or earn a livelihood, without hindrance or disturbance. 

The next case of the same complexion on which too often great 
reliance has been made for the decision of questions of. com-. 
binations of workmen is that of Zumiey v. Gye (1) decided in 1853. 
That was a case on the disturbance of relations between a master 
and a servant. The facts were that the defendant Gye out of 
malice to plaintiff Lumley induced one of the latter’s servant, a sin- 
ger of his theatre, to leave his service in breach of her contract. 
Gye’s action was held to be prejudicial to the plaintiff's trade as his 
action affected his gains and profits, To quote the opinion of , 
Hawkins, J., on the point :— “2 

“ I look upon the case of Zumiey v. Gye as ‘a binding authority 
‘that if any person, with knowledge of the existence of a contract of 
Service between two other persons, the one to employ and the other 
to render service, willfully causes and induces the employed to 
break his contract, and an injury to the employer is the result of 
that breach, an action on the case will lie against him at the suit 
of the employer, * * * Each party to a lawful contract, whether for 
service or anything else, has a legal right to have it observed by the , 
other and the failure to performit by that other is a wrong 
or injury done by him (Blackstone’s Commentaries, Book ITI, 
ch. IX, s3) and anyone who wrongfully and knowingly procures 
-a breach of contract by one party to the injury of the other is liable 
to make the party injured reparation in damages”. (2). 

In summarising the tree conflicting judgments. of that case 

(1}(1853) 2 E & B. 216; 22 L. J. (Q- B.) 463. ` . 
(2) (1898) A. C 15 as per observations of Hawkins, Jo in Allen y. Flood. i 
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N “Cave, J., observed as follows :—‘ Crompton, J., seems rather in- 
e° Gjned to rest his judgment in that case on the foundation ofa vio- 
lation of a right analogous to the right arising from the relation of 
master and servant. Erle, J., puts his judgment on a wider ground.” 
e ‘he answer,” be says, “appears to me to be that the class of cases 
referred to rests on the principle that the procurement ‘of the viola 
tion of the right is a cause of action, and that, where this principle is 
applied to a violation of right arising upon a contract ‘of hiring, the 
“nature of service contracted for is immaterial ”...... © Coleridge, Ja, 
* took a much narsower view, and gontended thatthe action for 
enticing away a servant was fouñãed on the Statute of Labourers 
and could not be extended to the case of a public singer.”(r). 
Although the judges insZuav/ey’s case differed widely as to their 
reasonings yet the conclusions of the majority were that Lumley 
had a good cause of actior 
The point in Zymiey’s ase again .came up for decision befdre 
the Court of Appeal thirty sars after in 1881 in Bowen v, Hall (a), 
where the plaintiff brough’ ın action against the defendant complain- 
ing that the defendant ana nis manager had wrongfully induced one 
Pearson to depart from the exclusive service of the plaintiff contrary 
to his agraement, It was held in that ĉase that an action lay against 
a third person who maliciously induced another to break his contract 
of exclusive service with an employer which thereby would naturally 
cause, and did in fact cause an injury to such employer, althoug 
the relation of master and servant might not strictly exist between the 
í employer and the employed. The previous decision of Zusley v. Gye 
“was affirmed in this case by? Lord Selborne, L. C ‘and Brett, L. J; 
although the third judge, Lord Coleridge, C. J., dissented. ' 
The judgments of the majority of the Judges in Zumley v. Gye 
and Bowes v. Hall were further upheld in theicase of Temperton 
v. Russell (No. 2) (3) in 1893. ‘There the defendants were members 
of a joint committee of three trade unions connected with the build- 
ing trade in Hull. A certain firm of local builders having refused 
, to obey certain rules laid down by the union with respect to build- 
ing operations, the’unions sought to compel them to do so, by pre- 
venting the supply of building materials to them. Accordingly 
they requested the plaintiff, a master-mason and builder in Hull, 
who‘ usually supplied building:materials to the firm, to cease to sup’ 
ply them. The plaintiff refused to do so. Thereupon with the 
object of injuring plaintifs business as yell as to compel him to 
` (1) (1898) A. C. 32 as per observations of Cave J. in Allen v. Flood. 
- (2) (1881) 6 Q. B. D..3g3- .  (3)-1896, 1 Ch. 811; (1893) rQ. B. 715: 
e a aes > 
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comply with his request the defendants induced persona whos. to L 


the knowledge of the defendants, had entered into contracts,to 
break their contracts, and not to enter into further contracts with 
the plaintiff by threatening that the workmen would be withdrawn 
from their service. The plaintiff sistained damages in conseqitefce e 
of such breaches of contract and by the refusal of sach persdns to 
enter into contracts with him. It was held at the trial that an ac- 
tion by the plaintiff was sustainable against the defendants for mali- 


ciously procuring the breaches of his contract and also for mali? | 


ciously conspiring together to injure himi by preventing persons 

from entering into contracts with him. It was further held that'the 

principle of Lumley v, Gye (1) and Bowens v. Hall (2) was not con- 

fined to breaches of contract of iewes but applied to breaches ofe 
all contracts, 

“The next decision after Zemperton v. Russell (3) on the question 
of the criminal aspect of adabowr combination was that of Lyons 
v. Wilkins (4) decided în 1896, where, the defendant's action in 
organjsing a strike against the plaintiff was held to be something 
exceeding the power of the trade union, some of whose objects the 
former claimed to advance. It was in fact held there that trade 
unions exceeded their power when they tried fo compel people not to 
work except on the terms fixed by them. 

_ The following extract from the judgment of Lord Watson in 
the momentous decision of Allen v. Flood (s) gives the point of that 
decision. To .quote His Lordship’s correct words. “The doctrine 
is thus stated by the Master of Rolls:—Now it is ‘clear 
thati! merely to persuade a person who has contracted to 
break his contract gives no cause of action at all, But, if it is 
done maliciously, for the purpose of injuring the person to whom 
the advice is given, or for the purpose of injuring someone else, 
the person ‘against whom the malice is directed and carried 
out has a cause of action, not on the ground of the persuasion to 
break the contract, buton the ground of the malice directed 
against him. To my mind, the result is the same whether the per- 
suasion is to break a contract_or’not:to make a contract. One person 
has a perfect right to advise another not to make a particular 
contract, and that other is at perfect liberty to follow that advice. 
But, if the person uses that persuasion with intent to injure the other 
with whom he is goingto make the contract, then the act is 
malicious, and the malice makes that unlawful which would other: 
wise be lawful” (6). (Zo be continued)... 
Praphislla,Chandra Ghosh, Vakil, High Court. 





See an (2) Ses ante. . (3) See an. 
2 1896) 1 "Ch, Bin Co Ar (5) (1895)3 Q B. 37- (6) (1898) 3 A. C, 95. 
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THE CIVIL AND CRIMINAL LIABILITY OF WORKMEN'S 
COMBINATIONS. —(Contd.). 


Along with drifting changes in men’s social and political life 
Combination Law was undergoing rapid and momentous changes 
as well. Gradually the coalition or. combiration, of workmen into 
a Trade Union became perfectly lawful, unless it was to do any act 
which would be criminal in a single person, in which case it was a 
criminal conspiiacy within the ordirary law. This follows from 
section 3 of the Conspiracy and Protection Act of 187 5 ( 38 and 


l 39 Vict, C. 86) which runs to the following effect :— 


“An agreement or combination between two or more persons 


` to do or procure to be done, any act in contemplation or furthera- 


rance of a-trade- dispute, between employers and workmen, is 
not indictable as a conspiracy, unless the act if done by one person 
would be punishable ‘as a crime, i.e on indictment, or if summa- 
rily, by imprisonment, either as the only or as an alternative punish- 
ment, where the act by a single person is punishable only on sum- 
mary conviction, the maximum punishment for. the conspiracy to do 
or procure it, is three months imprisonment, or such longer time as 
is prescribed for punishment of a single person doing the act.” 
Even in the earlier case of Wood v. Bowron, (1) where the Union 
officials called out the men without breach of their contract, and in 
reply to a request for the reason, forwarded a copy of the resolution 


‘not to work for that employer, unless he limited the number of his 


` apprentices, it was doubted whether the combination and the reso- 


Jution were in themselves unlawful, and the following observation 


© of Cock-burn, C. J., indicated what should have been the law :— 


err «that the cases ought not to be pressed further than they 
have gone ; and we ought ‘as lorg ‘as nothing is done contrary to 
the law, to leave it open to labour on the. one hand, and capital on 
the other, to make the best terms they can for themselves. Large 


| (1866) L R. 2 Q.B. a1, - 
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numbers of men, who have not the advaatage of wealth, very ofteg # 
protect their own interests only by means of association and cò- 
operation and we ought not to strain the law against men who bafe 
only their labour and their association by which they can act in the ; 
assistance of one another.” (1). 

It must not be understood that such alterations in k Combing- 
tion Law, as have already been noticed, proposed to affect any cons- 
piracy for which punishment is provided for by statute, nor the law ~ 
concerning riot, unlawful assembly, breach of ethe peace, or sedi- ° 
tion, or any offence against the State or Sovereign. There is also 
one exception to the general statement, namely that wilful and 
malicious breach of contract or hijing, “with knowledge that to do 
so will probably endanger life, or cause serious bodily injury, or? 

‘expose valuable property, real or personal, to destruction or serious 
harm, is atimmarily punishable, and that wilful and malicious 
breach of contract by- employees of authorities supplying gas or 
water is similarly punishable, if the employees knew, or have reason- 
ably cause to believe, that it would deprive the consumers wholly or 
in part of their supply. (2). This formed, in fact, an excephon to the 
Act emancipating labour. 

__ So far with the criminal liability of combinations ` of Workuien. 
Now to turn to a discussion of the civil liability thereof. 

So great was the the tenacity of the labour repressive legislation 
` that Justice Crompton’s dictum in Hilton v. Eckersley(3) to the effect 
“that all agreements and combinations restrictive of trade ware 
“illegal, and even criminal’ at Common Law, as tending to impede 

and interfere with the free course of trade, remained in force for 
half a century, till it was reversed in i892 by the House of Lords 
by their remarkable decision in the Mogu? Steamship and Company 
v. McGregor, Gow and Company,(4)where it was apparently accepted 
“as undoubted law that a trader had a right to carry on his business 
“without disturbanee, except in the way of fair competition. Thus 
“Lord Esher says: “Now, a long line of cases has determined that 
` evéry trader in the Queen’s dominions has by law a legal right toe 
` carry oa his trade in ordinary course of business according to his 
own will and judgment, and the law has decided that for some kinds 
of interference with that right the trader interfered, with has a 
" right of action, Alderson B. in the Exchequer Chamber in Hilton 
v. Eckersley (3) says: Prima facie, it is the privilege of a trader in 
1. 1866, 2 Q. B. D., 25, 26, 2. Cf, The Act of 1875, C. 86, S. 5. 
Qe 1856,0E.& B, 74. 4. 1892, A.C, 25. s 
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N a fee country, in®all matters not contrary to law, to regulate his own 


mode of carrying it on according to his awa discretion and’ choice.” 


. _ Terning. again to the careful analysis ofthe law in Sir William 


| Ege’s book : “ I agree”, adda his Lordship “ with him (p. 13) and 
* that these propositions assume tHat a person has a right to do as he 
chooses with his own, whether labour or capital, within the limits 
set by law ; that a right involves a prohibition against the infringe- 


= „ment thereof; and that a prohibition involves a remedy for the 


r * violation thereof,” (1). 


As to the civil IMbility of a strike it was held in Quinn v. Tagihan 
(a), that a combination of two or ‘mora persons, without justification 
or excuse, to injure a man, iù his trade was dctionable, if damage 

e.resulted. In fact in that case, Lord Macnaghten, after referring to 
‚Lord Watson’s judgment in Allen v, Flood (3) said : “Obviously Lord 
Watson was convinced in his own mind that a conspiracy to injure 
„might give rise to civil liability even theugh the end were brought 
about by conduct and acts which by themselves and apart from the 
element of combination or conceted action, could not be regarded 

.as a legal wrong. He himself concurred in that view and added 
later in his judgment: “ itis a violation of’ legal right to interfere 
with contractual relations recognised by law if there be no sufficient 
justification for the interference”. (rgot, A. C. atp. 510). 

Lord Chancellor Halsbury dealing ‘with the sime question 
observed in the following strain :—“ The remedy for the invasion 
of a legal right is thus stated by Lord Watson in his judgment in 
Allen v. Flood (3) : “Any invasion of the civil rights of another per- 
son is in itself a legal wrong, carrying with it liability to repair its 
necessary or natural consequences, in so far as these are injurious 
to the person whose right is infringed, whether the motive which 

- prompted it be good, bad or indifferent.” (1gor, A. C. ap, 526). 

The same exalted body of Judiciary as decided the above case (ex- 
cluding Lord Snand) also dispelled the notion in Allen v, ‘Flood (3) 
that every damage or harm inflicted on the trade of another was 
not actionable merely from the motive, or unless independent of 
motive, they actually constituted some breach of contract or 

„amounted to the procuring of some such breach or some tort, 
Briefly speaking actions in both Mogul and Allen cases failed 
because the combinations of the defendants did not infringe any 
legal rights of the plaintiff. A still further advance was made in 

1. “23 Q. B. D., 606, 607. ° ih kk 

a. (agor) A. C. 495, 3. 1898 A. C, 67. 
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the decision of Auttley v. Simmons (1) where it was laid down thaj A 
where the act done by one person would not be actionable wron, 

a combination to do it gave no cause of action. Mere’ peaceffl . 
persuasion without menace or violgnce, shouting or hooting, yas 
held protected by the statute (1859, 22 Vict. @ 24) no matter what 

the consequerce was (R v. Shepherd) (2) It has been already 
- seen that strikes were, as a matter of fact, until recently, liable to 

the general criminal law of the land. But the Conspiracy and, =» 
-Protection of Preperty Act, 1875 (39 and 40 Vict) “enacted that an « 

‘agreement or combination of two ore more persons to do or procure 
to be done any act in contemplation or furtherence of a trade dis- 
pute between employers and workmen, shall not be indictable as a 
‘conspiracy, if such act, if committéd by one person, is not punish-* 
able as a crime, namely, on indictment or on summary conviction 
with the statutory liability „of imprisonment, either absolutely or 
‘alternatively for some dher punishment.” But be it understood 
that the Act does rot affect any conspiracy that is punisbable by any 

. atatute.-.It does not also apply to seamen or to appren 
tices to the sca-service. In thort, the Act txtirguisbed the ‘doc- 

-trine of Common Law criminal conspiracy to be replaced by the 
new doctrine of civil conspiracy. “So that since the- legislation-of- 
1871 and 1876 there has been no qucstion about the legality of-a 

„strike as such, namely, of a comhined abstention from work ‘in or- 

- der to influence the combinations of employers. Only the method 
in which the strike is carried out may still make the strikers liable 
either to criminal or to civil actions. The principle that inducing 
either masters or workmen to break existing contracts is civilly ac- 
‘tionable, either by the discharged workmen or the master deprived | 
of his workmen or servant, has been upheld in a series of decisions, 
one after the other, namely, Read v. The Friendly Society of Opera- 
tive Stone Masons of England, Ireland and Wales (3), Giblan v. 

. National Labourer’s Union of Great Britain and Ireland (4), and 

S. W. Miners Federation and others v. Glamorgan Coal Co. 

Limited and others (s). ` KK 

fos ds be continued). i 
i Prapthulla Chandra Ghosh, 


-Vakil, High Court. 








i n amranani maa aatinaa 
| 1. (1898) 10. B, 181. è ~ 2. (1869) 11 Cox. C. C. 325. 
(3) (1902) 2 K. B., , 732 - (4) (1903) 2 K. B., 6007 
(5) (1905), A. C. 239. : æ 
. of 
b ’ 
: . 


T he Calcutta Law Journal. 








Vor: a l CALCUTTA, JUNE, 16, 1927. | No. 12. 





pe ` THE CIVIL AND c CRIMINAL ‘LIABILITY OF WORKMEN'S 
SUMBANA NONG = (Conia ). 


‘The effect of the , decisions in the Mogu? and the Alen 

e cases was elaborately discusfed in the later case of Quinn 
v. Zeathem (1) where the combination by two or more persons, ` 
without justification or excuse to injure another man in his trade, 
by inducing his customers or servants by intimidation or the like, 
to break their contracts with him, or not to deal with him, nor 
to continue in his employment, was held by Lord Lindley liable to 
civil action, if that resulted in damage to him, although it was accord- 
ing to the decision in 4//en v. Flood (2) held that a conspiracy to in- 
jute another was unlawful and actionable, if it resulted in such. 
damage. Similarly where there is a breach of contract the employ- - 
ers affected can-recover damages both from their workmen, and, 
probably, also.from the promoters of the strike, as decided.in Zym- 
ley v. Gye (3) and Bowen v, Hall (4). The decision in Zemperton 
v. Russell (No. 2) (5), as has been seen, went a step ahead of 
the’old decisions. In that case the ‘plaintiff sued the members of 
the Joint-Committee of Trade Unions for damages for inducing 
under threat of a strike various tradesmen, who had contracted 
fo supply him with goods, to break their contracts, and further, for 
damages for inducing such persons not to enter into contracts with 

i the plaintiff. The dispute arose out of the non-observance by the 
plaintiff of certain:rules laid down. by the. Unions for their mem- 

‘1 | bers, “With regard to plaintiff's first contention the previous deci- 
k sions: in; Lumley v: Gye and Bowen v. Hall secured him the 
> point. But the decision of Mogul Stsamship Company (6) stood 
against his second contention. Nevertheless, the Court of Appeal 
cecided* that: a-combination of persons, who knowingly induced. 
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others not to enter into contracts with another, would be liable bo 3 A 
civil action by that other, if he actually suffered loss in conse” 
quence of that person’s conduct. The Conspiracy Law regarding* 
combinations died very hard. Curioysly enough even when it hag’. 

lost its force.with respect to the criminal aspect of strikes, it pro. À 
mised to. survive with regard to their civil aspect, inasmuéli 

ag. Cockburn, C.J., ruled in Reg. v. Warburton (7) that to con- 
stitute a conspiracy it was enough if the acts agreed to be done, , a 
although no criminal, were wrongful, that is to say, even ifitamount- e 
ed to a civil wrong. It will not be sout of place if at this stage a 
note should be made of the difference between a civil and a criminal 
conspiracy. It is said that in criminal,law a mere combina- 
tion for certain purposes is sufficient® to establish its unlawful na- ° 
ture, without proof of over acts; in other words, although the es- 
sence of the ‘offence is unlawful combination, and not the 
accomplishment of the” ulterior design, (2) it was otherwise 
in civil actions, There mere act of combination is not “a 
ground of civil liablity in the absence of damage to the paity 
seeking relief. In Saville v. Roberts (3) it was indeed held “ that an 
action will not lie for the greatest conspiracy imaginable, if 
nothing be put into execution, ‘but ifthe party-be -damaged-the.. 
action will lie” A similar view has been held by the American 
Courts as to the necessity of proving damage for maiodtaining 
such actions. In Hutchins o. Hutchins, (4) one. of the leading 
cases on the subject, it was said: “A simple conspiracy, “however 
atrocious, unless it resulted in actual damage to the party, never 
was the subject of a civil action ; not even when the old form of a 
writ of conspiracy, in its limited and most technical character, 
Was it USC .....0...... A Conspiracy or combination is nothing so far 
as sustaining the action goes, the foundation of it being the actual 
damage done to the party.” Again with respect to the difference 
between a civil and a criminal conspiracy, it has been very pointedly. 
laid down by the Queen’s Bench Division in the celebrated Mogul 
case that civil conspiracy differs from the criminal in that in 
the case of the former damage to the plaintiff is essential to the 








(1) 1870, L. R. 1 C, C. 274, 276. 

(a) Hymen v. Reg, L. R. 8 Q. B. 102. 

Reg. v. Duffield, 5 Cox. CC., 404; Queen v. Best, 6 Mod, 1857" Rex. v. 
-Edwards, 8 Mod. 320. - 

In the last mentioned case it was held that a mere conspiracy to doa lawful act 
toan unlawful end is a crime, although no act be done in consequence thereof. 
For a contrary decision See Temperton v. Laurie (1900) 1 L. R.; 2§ Bom. 230. 

(3) (1698).1 Ld. Raymd., 374. 

(4) 7 Hill (N, Y.) 1043 Bigelow’s Leading Cases on the Law of Torts, pp. 
207, 216. 
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action, while if th® case of the latter, itis the -conspiracy which 
we forms the gist of the prosecution. That was, in short, how the 
two opposite views of combination were discriminated. R 
« Bowen L. J. aimed more or less at the same distinction when he. 
maintained : “That certain kinds of contract not criminal in any one, 
$ individual may become criminal if done by combination among. 
several, there gan be no doubt.” (1) Lord Field clinched the point, 
when he said that in all such cases there must exist “an ultimate 
„ object of malice, or wrong, or wrongful means of execution involv- 
“jing elements of injury to the public, or, at least negativing the pur- 
suit of a lawful object”. (2) And, as it has been already noticed, it 
has been distinctly laid down by statujory measures (namely, 38 and 
39 vict, C. 86, S. 3 : the Conspiracy and Protection of , Property Act 
. of 1875; 36 Eda, 7. C. 4795: 1,05: and the Trade Disputes Act of 
1906) that an agreement or combination by two or more persons to 
.do or procure to be done any action in contemplation and futheranca 
of a trade dispute between employerg and workmen is indictable 
as a conspiracy, if such act committed by one person would. not 
be punishable as a crime. 

Then agaio, until recently it was supposed that for’ wrongs 
committed in the course of strikes, only the wrong-doers could be 
made responsible. But the flecision of the House of Lords in 
Taff Vale Railway Co.. Amalgamated Society of Railway 
Seroants (3) has shown eh a Trade Union can be sued in tort for 
acts done by its agents within the scope of their authority, and may 
be sued in its collective capacity, and execution of any ‘damage reco- 
vered may be enforced against its general funds. This decision, so 
very prejudicial ‘to the cause of Labour, was reversed by the 
Trade Disputes Act of 1906. 

The general law that is hitherto available with respect to restraint 
of trade has not affected strikes.’ In fact, Farwell, L, J. in ussel? v. 
Amalgamated Socisty of Carpenters and Joiners (4), observed to the 
following effect: “ The law as to restraint of trade is now well set- 
tled. Every contract in general restraint of trade is bad, but a par- 
tial restraint limited so as to afford reasonable protection only to 
either, or both of the contracting parties, and so as not to be in. 

jarious to the public, is good,”. 

It is worthwhile to note here that one of the latest expositions 
of the question is made by Fitz-Gibbon, L. J. in Szesney v. Coote 
reported in 1906, in x Ir, Rọ at p. 109. Itran thus: “The deci- 


` t. (1889) 23 Q. B. D., 508. » Ibid, 616. 
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sion in Quinn v. Leathem bas settled the law i in the case of *conspi-. 
racy. -It reinstated the authority of the Mogul case”; and the: judg; A 
metits in that case and jn | Quings?’ case are now ‘authoritativ® 
expésitions of that law. ‘The latest decisions upon the ‘subject - aft 
the” Glathorgan and the Yorkshire Miners cases. It is true NE 
several judges, whose opinions I ‘do not venture to criticise, bayo- 
said “that an itidividual may ‘become liable for doing, in conspi? 
racy with others acts which would not be actionable if done by 
himself alone, But I respectfully suggest that this dangerous , 
doctrine will be found to rest in every instance upon the introduc- e 
tion!’ into”’ the™“tranéaction; “bye. the fact of agreement, of an element 
of “unlawfulness which would not otherwise exist, The fact of. 
combination, the mode of combining, . and. the ‘effect of concerted 
action; thay "and often do supply’ evidence of malice, or of undue ° 
pressure” and’ êyen ‘intimidation ; and the combination often- 
prodiiées “diiinage “which is the gist of the action, and:which the- 
acts‘ of å an’ individual could’ net ‘préduce.” 


So" t ihe conspiracy aspect of.strikes has been more or less dealt ` 
with. Now to turn to their picketing aspect. It appears that 
section 7 of the Trade Union Act of 1875 has -legalised peaceful 
picketing “carried on for the purpose of persuading a person to work 
or not to "work. ` Further extension of-the principle -was-given. by. ~ 
section à of ‘the Trade Disputes Act, of 1906 inasmuch as-the word- ” 
ing thereof runs to the following effeçt:—“ it shall be lawful for one - 
or more persons, . ‘acting on their own. behalf or on behalf of a trade ~ 
union... in ‘contemplation, gr. furtherance of a frade “dispute to - 
attend at or ‘hear a house or place. where a person resides or works `' 
or carries on business òr bappens to be, if they so attend merely 
for the purpose of peacefully obtaining or communicating informa-- 


tion or of peacefully persuading any person to work, or r abstain iron 
\ working.” ey ; 


Vos. a yor ` 
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. Thus at tthe. present: moinent the law as to. strikes i in the United: 
Kingdom is regulated by ‘the following specific enactments, namely, 
the Trade Union Acts of 1878 and 1876, the Conspiracy and Protec- 
tion :0f Braperty. Act ‘of 1875: and the Trade Disputes. Act of. 
1906. The first two statutes, it shouldbe remembered, have given’ 
legal xecognition ta Trade Unions, whereas. the last two have récog 
nised their power of collective bargaining and going on strikes. 
Recent judicial decisions, have: given ample support to the above. 
enactments, For instance, in the case of Gosney v. Bristol Trade 
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dnd Prowdent Swiety (1); it Aai been declared by Moulton, L, Ja 
àt- strikes er se are combinations which are neither for accom: 
+ lishing an unlawful end, nor for, accomplishing a lawful end by. 
WA ui wful miéans, and that strikes 71. not necessarily illegal (although . 
_ jt may be attended with circumstances, such as, breach of contract 
* or intimidation which make it illegal) and, therefore, rules providing 
for strikes in a Trade Union are not necessarily illegal, ‘nor is there 
anything illegal in rules providing fur contributions in support of 
msitikers. The mere fact that the effect of contribution is injurious 
_ “will not make it unlayful as per the decision in Mogul Steamship 
Company. It is necessary to states here that great doubt has 
been thrown on the power of collective’ bargaining on the part. 
of Trade Unions with its cengommitant the strike in the recent 
House of- Lords -decision in O8bo-ne v. Amalgamted Society of . 
Railway Servants (2) inasmuch as it has been held by their Lord-.. 
ships that Trade Unions cannot lawfully do anything (evidently - | 
meaning thereby any action of a political contplexion) which is out- 
side the purposes of the Trade Union Act of 1876, although thera 
is no specific declaration that strikes fer se are illegal. 
Thus under the law as its ands‘at the present day with the 
exceptions already stated, a strike, or for the matter of that, a lock- 
` out, even if it involves a breach of contract—of course if not accom- 
panied by a-penal provision—is not criminal ger se, in the absence 
bodily intimidation or violence,or some’ act calculated to cause 
injury. The ‘intimidation must appear to be a threat of a personal 
violence as ‘decided in Curran v. Treleavan (3), or at least some 
act calculated to’ cause bodily fear ‘as laid down in Judge v, 
Bennett-(4), and of such a character‘as to justify a Magistrate in 
binding over the intimidators to keep the peace. Itis useful to 
find, however, that the: liability for injury by way of conspiracy or 
intimidation is either difficult or unsettled. It becomes actionable 
if wrongful means are employed. Intimidation is prima. facie 
wrongful. Itis of two kinds: (1) Intimidation by threats of ille- 
gal acts: (2) Intimidation by way of conspiracy. The view, as in- 
oculcated in the above mentioned two decisions, was accepted and 
.actually given effectto in Gidlanv. National Amalgamated Labourers 
Union of Great Britain and Ireland (5), by Stirling, J. + who declared 


(a) (1909) 1K.B. gor at p. 923. (a) t1909), I Ch. r63. 
(3) 1891, 20. B., 545. (4) 1887, 52 J. P., 247. 
(5) 1903, 2 K, B., 600. s 
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that to threaten a strike in order to procure the dismiss al" of aman 
who had not paid a fine imposed by his union was probably ac- wh: 
tionable wrong, wvun 4f done by an individual, being of the naire | ii 
of molestation or coercion. As to the combination: -aspect, Romer 
L. J., following the dactrine lijd down in Quinn v. Lea 
observed in that very case thata combination of two or moge a. 
sons, without justification to injure a workman by inducing employ- 
ers not to employ him or continue to employ him, was, if it resulted 
in damage to him, actionable. A = —. 

The Canadian Courts manifested. great narrowness of view ine á 
deciding lahour-combination* cases. For instance in Jose v. Meta- ` w 
lie Roofing Company of Canada Ld. (1), in which the defendants in! 
order to harass intimidate or annoy the plaintiff caused a strike among 
plaintiff's men, it was held by the Canadian Court that the calling’ 
out of the men was actionable wrong. The Judicial Committee or 
the Privy Council remanded the case holding that without regard to. 
motive and without regacd to conspiracy alleged mere calling out | 
of the men was not actionable wrong. _ 

The strike law has in recent years been furthered liberalised. 
In fact, in Denaby and Cadeby Main Collieries La. v. Yorkshire Mi- 
ners, Association (2), it has been held, amongst other thiugs, that if 
strike has taken place in breach-of-a—contract;- but the—breken von: 
tract has expired, persona who help to maintain the strike by sup- 
porting the workmen, after their current contracts have expired, in 
refusal to enter into new contracts in new termas, are not doing 
anything illegal. But according to Smithies v. National Association of. 
Operative Plasterzrs (3) to procure by combination a continuing 
breach of contract is unlawful. 


is 
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Praphulla Chandra Ghosh, 
Vakil, High Court. 
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